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Be fore Sir John Stanley* Knight* Chief Justice * and Mr * Justice 
Sir George Knox, 

SUNDAE LAL akb others {Plaintiffs) v. CHHITAE MAL and others 

(Defendants).® 

Civil Procedure Code , section 1% — Me* judicata —Hindu lam — Joint Mindu 
Family '~"Natm'e of son 9 s title* 

Meld that the dismissal of a suit for redemption of a mortgage of 
joint family property brought by the father in a joint Hindu family alone 
would not be a bar to a subsequent suit for redemption by the sons, inasmuch 
as the sons’ title was not through their father* but was separate and indepen- 
dent. ,Mam War am v. Fttsheshar Fra sad (1) referred to. 

The facts of this case are as follows i — * 

One Man Singh was the owner of an Tin divided 8 biswa share 
in the village of Ilanli. In 1869 the descendants of Man Singh 
(and others) executed a mortgage with possession in favour of 
Chbitar Mai. Subsequently the property of Man Singh’s family 
was made into a.separate patti. The family also separated into 
two groups, which may be described as the Jlianda group, own* 

. ing 1 fakwa 8 biswansis, and the Rupa group, owning 1 biswa 
12 bis wan sis of the? property in suit. 

In 1888 a auit*for redemption was brought by Jhadda, Khit- 
shali, Kalin, Parbati, Lado, Changa Sri Ram and Saicllin~of 
these Jlmdtla alone repro^cw tattoo Rtipn group while Kalin, 
Parlmti and Lado represented the Jlmmla group. A decree was 
obtained In this suit, but the redemption money was not paid in 
within the time limited. 

* Second Appeal No* 340 of 1003 from the decree of A. B» Bruce, Esq., m 
District Judge o t Agra, dated the 3rd of February 1003, continuing the decree 
of Balm ll&imth rrasai!, Subordinate Judge of Agra, dated the 7th of 
. July 1004 
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. Sunder Lai } E "1’" S' 0 "'”’- 

(2) Sri Earn 
Saidhu 


In 1898 a second suit for redemption was brought, * n which 

the parties were arrayed as follows..:— 

(l) Jhadda^ ^ "l Euna <rroim v. (!) Chhitar Mai. 

In the result Sunclar Lai withdrew his suit with liberty to 
bring a fresh suit, while the suit of the remaining plaintiff' was 

dismissed. 

A third suit wa3 then brought by Sundar Lai and others for 
redemption of the same mortgage, and in this all tlio survi- 
ving representatives of both groups were arrayed as plaintiffs, 
except Jhadda and Kallu, who were made defendants. 

The Court of first instance (Subordinate Judge of Agra) 
dismissed the suit as barred by the principle oi'm judicata, 
and on appeal this decision was confirmed by the District Judge. 

The plaintiffs accordingly appealed to the High Court. 

Babu Jogindro Nath Ghaudhri (for whom Balm Sarat 
Chandra Ghaudhri), for the appellants. 

The Hon’ble Pandit Sundar Lai and Balm D u-rg x Ohara n 
Banerji, for the respondents. 

Stanley, C.J., and Kmx, J.— This appeal arises out of a 
suit brought by several plaintiffs, who prayed that a decree might 
be granted them for recovery of possession by redemption of 
certain property set out in the schedule attached to the plaint. 
They also asked for mesne profits. The plaint! fls may be d iridcd 
into representatives of two separate groups, and for the purposes 
of convenience the one group is termed in thi^ judgment the Etipa 
group and the second group the Jhanda group. In this appeal 
we are concerned only with the Rupa group. Both the Courts 
below have held that their claim to recover possession by redetup- * 
tion is barred by reason of a suit namely, suit No. 125 of 1S96, 
in the Court of the Subordinate Judge of Agra, in which one 
Jhadda and others brought tr similar claim for redemption affect- 
ing the property the subject-matter of the present appeal against 
* Chhitar Mai, who in both eases was arrayed as one of the defen- 
dants. The said Chhitar Mai j,s mortgagee in possession. The 
sole question with which we are concerned in this appeal is 
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whether, as the Courts below have found, the present claim is 
barred by reason of the rale of res judicata. The lower appel- 
late Court held that, for purposes of section 13 of the Code of 
Civil Procedure, Jhadda’s sons, who were not arrayed as plain- 
tiffs in the suit of 1S96, claim under their father and are conse- 
quently bound by the dismissal of that suit. The learned 
Judge holds that the sons of Jhadda acquired their title through 
Jhadda. This is not a correct view of tire law. As pointed out 
in Mam Narain v. Bisheshar Prasad id), the Hindu son in a 
joint family becomes entitled by reason of his birth and in bis 
own right, a right which he can enforce against his fattier, and he 
does not claim under his father within the meaning of section 13 
of the Code of Civil Procedure. A person is said to claim under 
another when he derives his title through that other by assign- 
ment or otherwise. The result of this error on the part of the 
Judge is that we cannot deeide tfeejpresent appeal upon the find- 
ings recorded by the lower appellate Court. It is necessary for a 
right determination of the matters in dispute between the parties 
that we have findings by the Court beio w upon the following 
issues, namely: — 

(1) In what capacity did Jhadda sue in suit No. 125 of 1896 
in the Court of the Subordinate Judge of Agra? ; Did lie claim the 
right to redeem in common for himself and his sons and others 
who were interested in the right of redemption; or did he claim 
only in his own behalf ? 

(2) Whether any, and, if so, which of the present appellants 
were living at the date of the institution of the suit above named? 

(3) What are the respective shares to which the plaintiffs 
appellants are entitled in ease their claims are not barred ? 

We refer these issues for trial to the lower appellate Court 
and direct that Court to take such additional evidence as may bo 
relevant. The Court will return its findings together with the 
evidence, and ten days will bo allowed to either party to take 
objections to fch§ findings if so advised. 

(hv.se remanded, 

(!) («*>). I. h. k . 10 All., 411. 
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Before Mr . Justice JBmerji and Mr . Justice Aifanm* 

NARAIH DAS (JusaMBsr-DEBTOB) «. TIRLOK TIWARI 
(Decbee- HOL'DEB) 

jEftmfti fow— . Succession—. Effect of a wife deserting her 'husband and becoming 

a 'prostitute*'. ■ ' 

held that the fact of a Hindu, woman having deserted her husband and 
become a prostitute did not have the result of entirely severing all connection”' 
between herself and her husband. The husband therefore might still be heir 
to property acquired by the wife since she left him . Suhbaraya WUm v„ 
Mamammi JPillai {1} and Bishesfmr \\ Mata Ctholam (U) followed Mnmmmat 
Gang a Jati v, Ghasita (3) referred to, Tara Mmmm Mmsm v. Mote* 
Bmeanee (4) and In the goods of Kamineg Money Mmah (5) dissent od from. 

The facets out of which this appeal arose are as follows 
Some fifteen or sixteen years ago one Mikanmsat Sanimidra 
Knar, the wife of Tirlok Tiwari, deserted her husband and 
became a prostitute. After such desertion Musamuuit Saonmdra 
Knar obtained a decree against Narnia Das and others for certain 
immovable property with costs of suit. The decree-holder 
having died, Tirlok Tiwari her husband; sought to execute the 
decree as her legal representative. The Court of first instance 
(Munsif of Basra) dismissed Tirlok’s application, hold in g that 
under the circumstances he could not under the Hindu law be 
heir to Samundra Knar, But on appeal, ^this order was set aside 
by the District J udge. The judgment-debtor thereupon appealed 
to the High Court. 

Munshi Earibans Sahai (for whom Munshi Jang Bahadur 

Lai ), for the appellant, 

Munshi Oovind Prasad, for the respondent. 

Baheeji and Airman, JJ.— This appeal arises out of an 
application made by the first respondent for execution of a decree 
obtained by Musammat Samundra Knar against the appellant 
Babu Narain Das. She was the wife of the respondent Tirlok 
Tiwari, but left him fifteen or sixteen years ago and became a 
prostitute. The decree was obtained by her after she had left 
her husband the respondent. She having died, the respondent 

" Second Appeal No, 601 o£ 1905, from a decree of Lala Ban Nath." Kai 
Bahadur, District Judge of Ohazipur, dated the 30th of March 1W% 

decree of Babu Manmohan Sanyal, Munsif of Ballia, dated the 3rd of 
December 1904. 


(1) (1899) I. L.R., 23 Mad., 171. 


(3) (1876) I.L.R i ah Mi 
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claims as her legal representative to execute the decree* The 
application was opposed by the appellant, judgment-debtor, on 
the ground that the uo chastity and degradation of Musamraat 
Samundra Knar severed the tie of relationship between herself 
and her husband and that consequently he was not her heir and 
not entitled to make the application. This objection prevailed ' 
in the Court of first instance, but was' overruled by the lower 
appellate Court* The judgment-debtor appeals and repeats the 
objection put forward by him in the Courts below. The first, 
second and third pleas taken in the memorandum of appeal raise 
She issue as to whether the respondent was in fact ffae husband 
of the deceased. These have been disposed of by a finding in 
favour of the respondent upon an issue referred to the lower 
Court. The only question with which we have now to deal is 
whether the degradation of Musammat Samundra Knar had the 
effect of dissolving the tie of relationship between her and the 
respondent. The learned vakil for the appellant relies upon a 
passage on page S78 of Maynes Hindu Law, sixth edition, where 
the learned author says ; — “ Want of chastity causing a woman 
to become degraded and outcasts, has been held to sever the tie 
of kindred between herself and her own natural family, and 
a fortiori between herself and her husband's family, so that' if 
she dies leaving property acquired by her while degraded and 
outeaste, none but those who had fallen into a similar position 
could claim to be her heirs. If this principle is sound, the con- 
verse of the proposition ought equally to apply, if a degraded 
female was claiming as heir to one who was undegraded,” Mr. 
May ne admits that he is not aware of any native authority on 
the point, but bases his remarks on a judgment of the Calcutta 
High Court in In the goods of Kmniney Money Bewah 
(1), He does not pronounce any opinion of. Ms own whether 
fids proposition is or is not sound. In that case Sale, J., 
hold that where a woman becomes degraded and an outeaste the 
fie of kindred between herself and her own natural family 
or her husbands family ceases. With all deference to the learn- 
ed Judge we are unable to agree with this view. No authority 
from the texts of Hindu Law has been cited in the judgment in 
(1) (imj 1. U fi, m Calc,, 697, 
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support of it. The learned Judge relies on the case of Tara 
Munnee Dossea v. Motee Buncanee (1) and two decisions of the 
Madras High Court. The question in those cases was who under 
the Hindu Law was the heir to a degraded woman, whether it 
was one who was also degraded or one who was not degraded, 
•ami it was held that the former had the preference. The par- 
ticular question before us was not considered or determined in 
those cases. It is true that in the case of Tara Munnee Dossea 
v. Motee Buneanee (1) the Pandit of the Sudder Court stated that 
the relation of a married and respectable daughter to the outca-te 
mother had Been severed, but he cited no authority. The ques- ' 
tion before us directly arose and was considered by the Madras 
High Court in the case of Swbbaraya Filial v. Ramasami PiWii 
and another (2;. In that case a person who was the son of the hus- 
band of a degraded woman by another wife claimed to be her heir. 
It was held that the step-son was j;he heir. If the step-son is an 
heir to a degraded woman a fortiori her husband is also her heir. 
In the case last mentioned Subrahmania Ayyar and Boddam, JJ., 
held in a lucid and well reasoned judgment that “ prostitution 
does not sever the legal relation and therefore the degradation 
of a woman in consequence of her un chastity does not in law entail 
a cessation of the tie of kindred between her and the members of 
her natural family or between her and the members of her hus- 
band’s family.” With this judgment we are in full accord. It is 
also consistent with what was decided by this Court in the case 
of Bisheshar v. Mata Ghulam (3). In that case it was held “ that 
the degradation of the husband from caste does not, dissolve the 
marriage tie.” On the principles laid down in that ease the converse 
equally applies, and the degradation of a wife cannot sever the tie 
of relationship. In the case of Musamitiat Ganga Jati v. 
Ghasita (4) a Fall Bench of this Court, held “ that unehastity in 
a woman does ^not incapacitate her from inheriting stridhan 
This is an authority against the view that unehastity and degrada- 
tion dissolve the tie of relationship between the degraded woman 
and her family. It is true that an unchaste wife cannot inherit 
property, but that is because, under the Mitakshara Law it is only 


(1) (1846) 7 Sel. Rep., page 273. 

(2) (1899) I. L. 11., 23 Mad., 171, 


(3) N.-W. P., H, C. Rep., 1870, p. 

(4) (1875) I. L. 14., 1 All, 40. 
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a chaste wife who can inherit to her husband or obtain main- 
tenance. By her degradation a woman does not cease to be a 
Hindu unless she becomes a convert to some other religion, and 
therefore the rule of succession to her property would be the 
ordinary rule of Hindu Law. In the present case we are not 
* aware of any authority of Hindu Law, nor has any been cited to* 
us, in support of the proposition the appellant contends for* As 
Musammat Saraundra Kuar did not leave any heir nearer than 
the respondent, the latter is her legal representative and as such 
competent to apply for execution of the decree obtained by her* 
•The appeal fails and we dismiss it with costs. * 

Appeal dismissed 
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RE VISIONAL CRIMINAL. 1908 

June 7 . 

* , 

Before Mr. Justice Richards. 

EM PEKOE t>. MEHRBAN HUSAIN and others.* 

Criminal Procedure Code , section 2QZ— Complain t — Jur is die z ion-~~jDwmis$a l 
of complaint no bar to the cognizance of a fresh complaint in pari 
materitL 

There is nothing to prevent a Magistrate from entertaining a second 
com plaint made against the same person even though the second complaint 
may be connected with a previous complaint which has already been dismissed 
under the provisions of section 203 of the Code of Criminal Procedure, Queen* 

Empress v. Umedan (1) followed. J) war ha Hath Mondul v. Beni Madhab 
Saner ji (2) and Mir Aktcad .E ossein v, Mahomed Aslcari (3) referred to. 
Queen-Empress v. Adam Man (4) distinguished. 

On the 20th of September 1905 Musammat Mumtaz-uu-u ftsa 
tiled a complaint in the Court of a Deputy Magistrate at Morad- 
abad, charging Mehrban Husain and others with offences under 
section 148, 837 and 458 of the Indian Penal Code. She stated 
that the accused had carried oil her daughter Tabarak-nn-nissa, 
who, she alleged, had already been married to one Mehdi Hasan, 
from her house in order secretly and wrongfully "to confine her, 
aud to compel her marriage with one Kalin. The Deputy Magis- 
trate, after recording the statement of the complainant, directed 
* Criminal Kcfereneu No, 246 of 190 ( 5 . 

(1) Weekly Notes, 1896, p. 86: (3) (1902) I. L. H„ 29 Calc., 720. 

(2) (1901) l. L. K., 28 Calc., 652, (4) (1899) I. L. It., 22 All., 100. 
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a police inquiry under section 202 of the Code of Criminal Pro- 
cedure' the result of which was submitted to the Deputy Magis- 
trate on the 14th of November. The Deputy Magistrate then pro- 
ceeded to record the evidence of several witnesses, and finally 
on the 5th of December 1905 dismissed the complaint, under 
* section 203 of the Code of Criminal Procedure, “ for want of 
proof.” On the 4th of December 1905 Meheli Hasan, the 
alleged husband of Tabarak- un-nissa, filed a similar complaint 
against Mehrban Husain and others, based upon the same tacts, 
but charging offences under sections 365 and 300 against the 
accused. On this complaint, however, the Deputy Magistrate?; 
considering that the two cases were distinguishable and 
that Mehdi Hasan’s complaint disclosed a primd facie case 
against the accused, committed the accused to the Court of 
Session. 

The Sessions Judge was of opinion that the Deputy Magistrate 
was practically functus officio when ho had dismissed Mumtaz- 
un-nissa’s complaint, and that therefore the commitment to him 
on Mehdi Hasan’s complaint was illegal. He accordingly 
referred the case to the High Court, asking that the commitment 
might he quashed. 

Mr. B. E. O’Conor, in support of the reference. 

The officiating Government Advocate (Mr. W, Wallach), 

for the Crown. 

RiCHABDs, J.— This is a reference by the Sessions Judge at 
Moradabad, suggesting that a commitment against the six persons 
named as opposite parties should be quashed. The powers of the 
High Court to quash a commitment are those conferred by section 
215, Criminal Procedure Code, and in mv opinion there is no 
ground for quashing the commitment in the presen t case. It 
appears that on the 20th of September 1905 one Mu-amnmt * 
Mumtaz-un-nlssa filed a complaint in 'the Deputy Magistrate’s 
Court, in whicfii she accused the persons I have mentioned above 
with offences under sections 148, 337 and 458, Indian Penal 
Code. I may here remark, although it may not be -very mate- 
rial, that the learned Sesions Judge is wrong in stating in his 
reference that the complaint was laid under sections 365 and 866 
„ of the Indian Penal Code. A considerable amount of evidence 
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was taken, but; on the 5th of December, without having issued 
notice to the opposite party, he dismissed the complaint. With- 
out in any way wishing to prejudge the case, I think events 
have shown that it is possible that the learned Deputy Magistrate 
was not quite prudent in so dismissing the complaint. The 
woman’s complaint had reference to the taking away of her daugh- 
ter by the opposite party, and to an alleged attempt to make her 
transfer her property to her brother, a son of the complainant, 
also to alleged wrongful confinement of herself and to the forcing 
of the daughter into a marriage with another person. ^On the 4th 
December, i.e., the day before the dismissal of the mother’s 
complaint, Mehdi Hasan filed a further complaint against the 
same persons under sections 365 and 366. The acts complained 
of were no doubt the same as the acts that the girl’s mother had 
complained of, although the offences suggested by the two 
complaints were different. The learned Deputy Magistrate 
summoned witnesses on this second complaint for the 13th and 
on the 14th notices were issued to the accused. Evidence was 
also recorded, and on the 15th February 1906 the commitment 
order which it is now sought to quash was passed. It is contended 
on behalf of the opposite parties that the Deputy Magistrate had 
absolutely no jurisdiction to entertain the second complaint, 
inasmuch as he had already dismissed in the manner I have 
stated the first comp hunt made by the girl’s mother. I can 
find nothing in the Criminal Procedure Code which prevents a 
Magistrate from entertaining a second complaint made against the 
same person, even though the second complaint may be connected 
with a previous complaint which has already been dismissed under 
the provisions of section 203. No doubt a Magistrate to whom a 
second complaint was made might take into consideration the fact 
that a previous complaint* had been made and dismissed. ' This, 
however, is not the question before me. The question before me 
is— had the Magistrate jurisdiction to entertain the complaint of 
the husband after he had dismissed the complaint of the mother ? 
If he had, the present commitment cannot be quashed by me v 
In my judgment the Magistrate had jurisdiction, and -was bound 
to entertain the second complaint and deal with it according to 
law, A number of authorities have been cited, amongst others, * 
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the case of the Queen-Empress v. Umedan (1). In that ease 
a Bench of two judges considered that a Magistrate could take 
cognizance of a second complaint made by the same complainant. 
This is a very much stronger ease than the present one, where tho 
second complaint was made by a different person alleging different 
offences, though possibly grounded on more or less the same facts." 
To the same effect is the case of Bwarka KaUt Mondal v. lb ,n 
Madhab Berner ji <2) and that of Mir Ahwad H,mein v. 
Mahomed Ashari (8). On the other side the ease of Qimut- 
Empress v. Adam Khan (4) is cited. The facts of this ca-e 
are quite different from the facts of the presentea.se, ami fch? 
learned Judge there cited with approval the decision that 1 have 
already referred to of Queen-Empress v. Umedan. In „, v 
judgment the mere fact that the complaint of tho husband was 
made the day before the dismissal of the mother’s complaint can 
make no difference whatever. J see no reason therefore to quash 

the commitment and this is my answer to tho reference. Let the 
record be returned. 


APPELLATE CIVIL. 


, T T „ liefore Mr - Justice and Mr. Justice Aikmaa. 

. . i'™A T r I : LAH KHAN (0bjectob ) * BEG AM {ArmcAvr} • 

U ] ° f 1890 f^rdians and Ward, Act), action 10 -G Jrdim 
and minor— Paternal uncle or mother— Muhammadan law 

Musammat Abadi Begam applied under section 10 of the 
guardians and Wards Act 1890, to be appointed guardian of W 
minm son and two minor daughters. This application was 
opposed by Ahm-ullah, a brother of the minors’ deceased f 8l he" 
The objections raised by Alim-ullah were supported all 
the^vxdenc e 0 f Karamat-nllah, anot her brother of thol!i„ 0 !f 

* Additionaf^tricfc Judge of 1%? lZ 

(2) ES&Vl 28 Calc., 8 652. ' r" j L *- 29 &K 720. 

(5) (1866^6 W.- It., 1 L - 2 2 -UI., in«. 
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deceased father. The lower Court (Additional District „ Judge 
of Aligarh) found that Karamat-ullah held a decree against the 
father of the minors, and had committed flagrant perjury in his 
attempt to support the case set up by AJim-ullah,, and that there 
was good reason to suppose that he was acting in concert with 
Alim-ullah, and that the interests of both were antagonistic to 
those of the minors. The Court therefore appointed the mother, 
in default of anyone better entitled, to be guardian of the 
property of the minors. Against this order Alim-ullah appealed 
to the High Court. 

Mr. A . H, G . Hamilton , for the appellant. 

Maulvi Abdul Majid , for the respondent. 

Baneeji and Airman, JJ, — This is an appeal under section 
47 of the Guardians and Wards Act from an order of the Dis- 
trict Judge appointing the respondent, the mother of three minors 
of tender years, guardian of fcjieir persons and property. The 
appellant is a paternal uncle of the minors, and claims to hare a 
preferential right to he appointed their guardian. He has no 
right to be appointed guardian of'the persons of the minors, two 
of whom are girls, and the third is a boy of six. As regards the 
guardianship of the property, the paternal uncle has no legal 
right under the Muhammadan law to the guardianship of the 
property of the minors any more than the mother — see Shaikh 
Alimodeed Moallern y. Musamrnat Syfoora Bibee (1) and 
Tagore Law Lectures, 1873, p. 479. The sole question there- 
fore to be considered is whether it would be for the welfare 
of the minors to appoint the appellant, their uncle, as guardian 
of their property * rather than their mother. Having regard 
to the circumstances disclosed in the judgment of the District 
Judge, it is clear that the appointment of the appellant to •the 
guardianship of the property would not be advisable. Apparently 
the appellant and Ms brother, who holds a decree against the 
/father of the minors, are working together. We think, therefore, 
The learned Judge was fully justified in appointing the mother 
as guardian of the persons and property of the minors. We 
accordingly dismiss the appeal with costs, 

* Appeal d is m weed* 

(I) (IbOG) U W. K., it., 125, 
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Before Mr . Justice Banerji and Mr . Justice Aikman, 

SADllO SINO-H and others {«Tu3>aME5T-i>EBT?oBs) «. THE MAHABAJA OF 
BEN ABES ( Decb®e-hoxx> bb) 

*4^ Jflfa. JF 0 / 1882 (Transfer of Property Act J, sections 88 and 90 — 
Execution of decree-~D ecree to he executed a combination of a decree for 
sale and a personal decree. 

Where a decree in a smt for sale of hypothecated property Is both a 
decree for sale of the property under section 88 sad a personal decree under 
section 90 of the Transfer of Property Act, 1882, there Is no need for the 
decree-holder to apply for a separate decree tinder section 90, and if he does so 
and his application is rejected, this will not operate as a bar to his executing 
the decree against the judgment-debtor personally. * 

This appeal arose out of an application for execution. 

The decree sought to be executed was for payment of money 
by instalments, with a power, in default, to bring to sale certain 
hypothecated property, and, in the event of such sale not realizing 
the whole decretal amount, to recover the balance from the person 
of the judgment-debtors. It was, in short, a combination of a 
decree under 'section 88 and a decree under section 90 of the 
Transfer of Property Act, 1882. The present application was for 
arrest of the judgment-debtors. This was opposed on the ground 
that the decree-holder had on a previous occasion applied for n 
decree under section 90 and his application had boon rejected. 
The present application was allowed by the Court below. Hence 
this appeal. 

Mr. M. L. Agarwala, for the appellants. 

The Hon’ble Pandit Sundar Lai and Balm Satya Chandra 
Muherji , for the respondents. 

Banerji and Aikmast, JJ. — This appeal arises out of an 
application for the execution of a decree made upon a compromise. 
The decree directs sale of certain property which was hypothecat- 
ed by the appellants as sureties for a lessee. It further directs 
that in the event of the proceeds of tlm sale not being sufficient 
for the discharge of the debt, the defendants would be personally 
liable for the balance due. The hypothecated property has been 
sold, but as the proceeds of the sale did not satisfy the decree, 
the present application was made for the arrest of “the judgment 
'debtors. It was opposed on the ground that the decree-holder 

* First Appeal No. 97 of 1900, from the decree of Maulvi Syed Zain-nb 
. Abuin, Subordinate Judge of Jauupur, dated the 20tb of September 1903. 
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ought to obtain a decree under section 90 of the Transfer of 
Property Act, and that he had already made an application 
for such a decree, which was disallowed, and that the rejection 
of that application is a bar to the present application. Tills objec- 
tion has been overruled by the Court below, but it has been repeated 
in the appeal before us. In our judgment the contention has no 
force. The decree must be deemed to be a combined decree 
under sections 88 and 90 of the Transfer of Property Act. There- 
fore it was not necessary to apply for a decree under section 90, 
and any order that may have been passed upon an application for 
a decree under section 90 was an order parsed without jurisdiction 
and cannot vary or supersede the decree as originally made. The 
appeal therefore fails. We dismiss it with costs. 

Appeal dism issed . 
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Before Mr. Justice Bauer ji and Mr. Justice Richards. 

BANSIDHAR (Plaintiff) v. SITAL PRASAD an d anotheb 
(Defendants).* 

Act No, I of 1877 ( Specific Relief Act) , section 21— Arbitration — Alleged 
revocation of submission— For what cause submission mag be revoked. 

Although no party to an agreement of reference can revoke the submission 
to arbitration, unless for good cause, and a mere arbitrary revocation of the 
authority is not permitted, the fact, if proved, that the arbitrator was in 
fraudulent collusion with one of the opposite side might be a good ground for 
revocation of the submission. Bestonjee Nussurwanjee v. Manochjee <f* @ 0t t 
(1) and Tahal v. Bisheshar (2) referred to. 

This was a suit for recovery of the plaintiff’s share in the 
assets of a partnership business, which the plaintiff alleged to 
have been dissolved on the 17th of February 1904. The plain- 
tiff in his plaint admitted that the matters in dispute between 
him and the defendant Sital Prasad had been referred, on the 
22nd March 1904, to the arbitration of Sohan Lai the other 
defendant, but he alleged that Sohan Lai had colluded with Sital 
Prasad and he (the plaintiff) had therefore revoked his sub- 
mission to arbitration. The defendant Sohan Lai pleaded that 


•Seeoad Appeal 2?o„ 2BC> of 1905 from a decree of I). R. Lyle, Esq,, District • 
Judge of Moradabad, dated the 7th of February 1905, modifying a decree of 
Pandit Oirrnj Si shore Dat> Subordinate Judge of Moradabad, dated the 6fck of 
September 1904. 


1906 
July 4. 


(1) (ISCb) 12 JJLm. LA, IU, 


"(2) (1SS5) 1. L, K., 8 All., 57, 
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not only did the submission to arbitration subsist at the date of 
the suit, but an award had actually been filed. The Court of first 
instance (Subordinate Judge of Moradabad) dismissed the suit as 
being barred by the operation of section 21 of the Specific Relief 
Act 1877, and this decree was on appeal upheld by the District 
Judge. The plaintiff thereupon appealed to the High Court. 

The Hoidble Pandit Smidar Lai and Mali Lai Mekrw* for 
the appellant, 

Bafan Jogindro Math Chandhri , Mr. G* IF. Dillon f Dr, 
ISatish Chandra Banerji and the Hon 5 ble Pandit Madan 
Mohan Malaviya > for the respondents. 

Banerji and Richards, JJ. — -The suit of the plaintiff 
appellant has been dismissed by the Courts below on the ground 
that section 21 of the Specific Relief Act is a bar to it. It appears 
that the plaintiff and the first defendant executed an agreement 
of reference to arbitration on the 22nd of March 1904. The 
plaintiff states in his plaint that he revoked the submission io, 
arbitration on the ground that the arbitrator was colluding with 
the defendant, and that he was therefore entitled to maintain the 
present suit. The defendant, on the other hand, asserted that 
not only did the submission to arbitration subsist at the date of 
the suit but an award had been made before the suit was filed. The 
Courts below have not considered whether the plaintiff revoked 
the reference to arbitration. It was held by this Court in Taka l 
v. Bisheshar (1) that the contract, the existence of which would 
bar a suit under section 21 of the Specific Relief Act, must be an 
operative contract at the date of the suit. In the present ease the 
plaintiff alleged, as stated above, that the submission had been 
revoked. It has been held by their Lordships of the Privy Council 
in Pestonjee Musswrwanjee v. Manockjee & Co. (2), that no 
party to an agreement of reference “ can revoke the submission 
to arbitration, unless for good cause, and that a mere arbitrary 
revocation, of the authority is not permitted,” The cause for 
revocation alleged in this case is that the arbitrator was in fraudu- 
lent collusion with the defendant No. 1. If this statement is true, 
there might be good cause for revoking the submission. Again, 
if an award has been made, the submission no longer exists, and 
(I) (1885) L L. 11., 8 AIL, 57. (2) (J808) 12 lluo, I. A..1U 
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it would be necessary to determine whether the award is a valid 
award and would bind the parties. If the award is valid, the 
plaintiff is not entitled to maintain the suit. We must therefore 
have findings on the following issues, which we refer to the Court 
below under section 566 of the Code of Civil Procedure: — 

(1) Was the submission to arbitration revoked by the 

plaintiff ? If so, when ? 

(2) Was the arbitrator guilty of collusion with the defendant 

No. 1 and dishonesty ? 

(8) Was an award made by th e arbitrator, and, if so, when ? 

• (4) Is the award legally valid and binding on *the plain- 

tiff? 

The Court will take such evidence relevant to the above issues 
as may be tendered by the parties. On receipt of the findings ten 
days will be allowed for objections. 

Cause remanded . 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice 
Sir George Know . 

DIP SINGH and others (Defendants) v. RAM CHARAN (Plaintiff).# 
Act (Local ) No. II of 1901 ( Agra Tenancy Act ), sections 164 (2) and 156 — 
Lamhardar and eo- sharer — Liability of successor in office for uncollected 
profits. 

Held that the successor in title of a deceased lambardai* is not liable to 
account for profits which his predecessor may have failed to collect or which 
he permitted to remain uncollected owing to negligence or misconduct. 

This was a suit for profits brought against the defendants as 
lambardars. The claim was in respect of the years 1807, 1308 
and 1809 Fasli ; bftt the defendants had been lambardars for a 
portion only of that period, previous to which one Dhamik Singh 
had been lamhardar. The Court of first instance (Assistant Col- 
lector of Farrukhabad), upon an issue framed by it whether the 
defendants were liable to pay profits on the basis # of the jama- 
band! or of actual collections for the period of their own incum- 
bency as well as that of their predecessor Dhamik Singh, found 
that the defendants were liable to pay profits for the period of the 

•Second Appeal No, 1234 of 1904, from & decree of H. W. Lyle, Esq,, 
District Judge of Farrukhabad. dated the 6fch of dime 3904, confirming a 
decree of Kunwar Mahindra Singh, Assistant Collector of Farrukhabad, dated 
the 23rd of February 1904 
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incncpbeney of Dhanuk Singh as lambardar, and not merely 
actual collections but such as might have been collected owing to 
the negligence or misconduct of Dhanuk Singh, The Court 
found that there had been negligence and misconduct on the part 
of Dhanuk Singh in the collection of rents and upon this basis 
fixed the amount for which a decree was given against the defen- 
dants. On appeal by the defendants the decree of the Assistant 
Collector was affirmed by the District Judge. The defendants 
appealed to the High Court. 

Munshi Gohul Prasad (for whom Babu Sited Prasad Ghosh), 
for the appellants. 

Babu Jogindro Nath Ohaudhri , for the respondent. 

Stanley, C. J., and Knox, J. — This appeal arises out of a 
suit for profits brought against a lamhardar. The profits claimed 
are for the years 1807, 1308 and 1309 FaslL Dhanuk Singh was 
the lambardar for the years 1307 and 1308 and also part of 1309 
Fasli. He died in the year 1309 and was succeeded by the 
defendants in the present litigation. The Court of first instance 
settled, amongst other issues, the following issue : — {i Whether the 
defendants are liable to pay profits on the basis of jamahandi or 
of actual collections for the period of their own Incumbency as 
well as of their predecessor Dhanuk Singh.” Upon this imm he 
found that under section 164 of the North-Western Provinces Ten- 
ancy Act the defendants were liable to pay profits, not merely in 
respect of the collections in the time of Dhanuk Singh on the 
basis of the actual collections, but in respect of sums which 
remained uncollected owing to the negligence or misconduct of 
Dhanuk Singh, He found that there was negligence and mis- 
conduct in the collection of rents by Dhanuk" Singh and on this 
basis fixed the amount for which the defendants were responsible. 
On appeal the learned District Judge accepted the view of the 
law propounded by the Court of first instance and dismissed the 
defendant’s appeal. 

We are of opinion that that view is erroneous. Section 164 
enables a co-sharer to sue a lambardar for his share of the profits 
c of the xnahal, and sub-section (2) enables the Court in any such 
suit to award to the plaintiff not only a share of the profits 
actually collected but also of such sums as the plaintiff may 
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Before Mr. Justice Saner yi mid Mr. Justice Richards. 

JAG AN NATH PRASAD (PsAiisisi) v- TORI and anoihbb 
(Defendants),* 

Civil Procedure Code , section 45— Act (Local) No. II of 1901 ( Agra Tenancy 
Act), sections 193 and 57 — Joint suit for arrears of rent of 'several 


Meld that the provisions of sectiou]45 of the Code of Civil Procedure do 
■ not apply to a suit for arrears of rent under the Agra Tenancy Act. 1901, so 
as to admit of a joint suit being brought in respect of arreirs of rent due in 
respect of several holdings. On the contrary, the Act contemplates that one 
suit should be brought in respect of ouch separate holding. 

The plaintiff in this ease came into court claiming a sum of 
Us. 549-1 4-0 as arrears of rent for the year 1810 Fasli in respect of 
186 bighas 11 biswas. This, in the statement which he made in 
the Court of first instance, he represented to be a single holding 
under one lease. The Court, however, found that this was not 
so, but that the area in question consisted of various holdings which 
had come into the defendants* possession at different times upon 
separate engagements for payment of rent. Upon this finding 
the Court of first instance (Assistant Collector) dismissed the 
suit, holding that a single suit could not be brought for arrears 
due in respect of separate holdings. This decree was in appeal 
affirmed by the District Judge. The plaintiff thereupon appealed 
to the High Court. 

Babu Durga Chccran Banerji, for the appellant. 

The respondents were not represented, 

■ Baneeji and Richards, JJ.— This appeal arises out of a suit 
for arrears of rent which has been dismissed by the Courts below. 
In Ms plaint the plaintiff claimed Ks. 519-14-0 as arrears of rent 
in respect of 186 bighas, 11 biswas, for the year 1810 FadL In 
the statement he made in the Court of first instance he alleged 
that the defendants held the whole of the land under a single lease. 
This allegation has been found to *be untrue, and it has been 
found that fhe land in question consists of various holdings which 
have come into the defendants* possession at different times upon 
separate engagements for payment of rent* The Court of firslb 
instance upon this finding dismissed the suit on the ground that u 

tv , # “App e al No. 85 o£ 1905 from a decree ofTlE Cam pbei!,' EsD 
J r» iC J» 5 ?? dated the 13th of October 1904, confirming a decree! 

of Irtum Prasad; Assistanfc Collect °*> ut gUbs * of Aligarh, dated the Uh[ 
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single suit cannot be brought for arrears due in respect of separate 
holdings. This decree having been affirmed by the lower 
appellate Court, the present appeal has been preferred. The first 
contention urged before us is that, having regard to the provisions 
pf section 45 of the Code of Civil Procedure, a single suit was 
maintainable. We are unable to agree with the contention that 
that section is applicable to a suit like the present. Section 193 of 
the Tenancy Act provides that the provisions of the Code of Civil 
Procedure shall apply to the procedure in all suits and other pro- 
ceedings under the Act “so far as they are not inconsistent there- 
with.” We think it would be inconsistent with the provisions 
of the Tenancy Act to hold that section 45 of the Code of Civil 
Procedure would apply, and that a single suit can be brought fox 
arrears of rent in respect of a number of separate holdings. Under 
section 57 of the Tenancy Act a tenant is liable to ejectment 
from his bolding if a decree for •arrears of rent in respect of that 
holding remains unsatisfied. If a joint suit for the rent of sepa- 
rate holdings were allowed to be brought, it would be difficult to 
give effect to the provisions of section 57. The whole tenonr of 
the Tenancy Act shows that a separate suit should be brought for 
arrears of rent in respect of each holding. As observed by the 
Court of first instance, the object of the plaintiff in bringing a 
single suit appears to be that he might get a single decree and 
under that decree eject the defendants from their occupancy as 
well as non-occupancy holdings. This certainly is not what 
the law contemplates; but that would be the result if a single 
suit were to be 1 brought for arrears of rent due in respect of 
separate holding*.. We think the conclusion at which the Courts 
below have arrived is right. 

It is next urged that the plaintiff should have been given the 
option of withdrawing a portion of his claim. This' he did not 
ask for in the Courts below. On the contrary he appealed to 
the lower appellate Court on the ground that the defendants held 
under a single lease. Under these circumstances the Courts 
below were justified in dismissing the suit, We dismiss the 
appeal, but without costs, m the respondents are not represented. 

111®^ Apneai dismissed, . 
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, l ernmn Bamrji, for the appellant. 

<» Lai Sandal, for the respondents 
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unless it is expressly withheld from him* to make a temporary 
letting of the co-parcenary land.” In that ease, no doubt, the 
lea Q e was a lease in perpetuity, bat the principle laid down applies 
to all leases made by lam bard ars. The same view was expressed 
by Bnrkitt, J., in the case of Bansidhar v. Dip Singh (1), The 
powers of a lambardar were shadowed forth in the third para- 
graph of clause 10 of Regulation No. YII of 1882. At the end 
of that paragraph, referring to the appointment of Sudder 
Malgnzars, as lanobardars were formerly termed, power is given 
to the Collector (t either to make a joint settlement with the parties 
collectively (that is, with the co-parcenary body) or a majority 
of them, or with an agent appointed by them or a majority of 
them or to select one or more of them to undertake the management 
of the mebaul as Sudder Malgnzars, due advertence being 
had to the wishes of all the co-parceners, and to the past 
custom of the village or villages comprised in the mehaul.” 
The lambardar, from this it would appear, is to manage 
the co-parcenary property, and, in doing so to pay due regard 
to the wishes of all the co-parceners, as well as to the past custom 
of the village. It is only reasonable that such a manager should 
have power to make temporary lettings, but the duties imposed 
upon him do not seem to admit of his executing in favour of a 
lessee without the consent of the co-parcenary body a lease for a 
long term of years. No custom has been established in the present 
case in regard to the letting of the joint property, nor is there 
anything to show that the exigencies of the season or time when 
the impeached lease was granted required that the grant should be 
made for so long a term as seven years. We, therefore, uphold the 
decision of the Court below and dismiss the appeal with costs. 

Appeal dismissed . 

(1) (1307) L L. B., 20 All, 438. 
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Before Mr. Justice Bmerji • 

® 0 m HATH (Befekbaht) «. MUNNO aot others (Plaikotps).* 
Basements— Bight to unobstructed view of shop. 

Held that no action will lie for the removal of erections in front, of a 
shop, merely on the ground that -such erections obstruct the view which passers 
t fey formerly had of the shop. Smith v. Owen (1 ) and Butt v. f Imperial &ms 
Company (2) followed. 

The plaintiffs in this case were the owners of certain shops 
for the sale of grain, facing the north. The defendant owned 
certain shops close by facing the west. In front of the shops of 
both parties was an open space, and to the north of this & public 
road. The defendant put up in front of Ms shops a shed inclosed 
with sirki screens. The plaintiffs sued for the removal of this 
shed upon the ground that it obstructed the view of his shops 
from the public road and thereby diminished their value. The 
Court of first instance (City Munsif of Bareilly) decreed the 
plaintiff’s claim for removal off the shed and screens erected by 
the defendant. On appeal the decision of the Munsif was 
substantially upheld, though the decree was to some extent 
modified by the Subordinate Judge. The defendant appealed to 
the High Court. 

Munshi Gulzari Lai, for the appellant. 

Dr. Safish Chandra Saner ji (for whom Balm. Balarnm 
Chandra Mukerji ), for the respondents. 

Banerji; J. — The suit which has given rise to this appeal 
and the connected appeal No. 1011 of 1904 was brought by the 
plaintiffs respondents for the removal of a shed and sirki screens 
put up by the defendant appellant in front of his shops. The 
ground of the claim is that ti e shed and fchehsereem obstruct the 
view of the plaintiffs* shops from the neighbouring road. The 
plaintiffs own certain shops for the side of grain facing the north. 
Close by are the shops of the -defendant facing the west. In 
front of the shops of both parties was an open space, to the north 
of which lies a public road. The defendant has put up the shed 
in question in front of his shops and has enclosed it* with sirki 
# screens. The only ground of the respondents’ claim is, as I have 

* Second Appeal JSTo. 1010 of 1904 from a decree of BUm Frag 1 Dan, 
dinafce Judge of Bareilly, dated the 2nd of J uly 1904, modifying a decree of 
Bafou Banke Bibari Lai, Munsif of Bareilly, dated tho v 24tb|of September 1903, 

(1) (1866) 85 U J.* Ck v 817, (2) (1866) L. B., 2 Cb„ 15$, • 
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said above, that these constructions obstruct the view of their 
shops from the road. The Court below has decreed the claim. 
It is contended in this appeal that a suit like this is not main- 
tainable. In my judgment the contention is well founded. It 
is now settled law that no action will lie for the obstruction of 
the prospect of a house. There is no question in this case of * 
obstruction to or diminution of light and air. The only right 
claimed is that the plaintiffs are entitled to undisturbed prospect of 
their shop from the road. In Smith v. Owen(l) it was held that 
the Court will not restrain the erection of buildings which mere- 
ly prevent goods displayed in a shop from being* seen from 
places whence they would previously have been seen. In Butt v. 
Imperial Gas Company (2), it was held that the erection of a 
building will not be restrained because it injures the plaintiff by 
obstructing the view of his place of business. The law on the 
subject is clearly stated in Goddard on Easements, sixth edition, 
pages 116 to 118. The principle laid down in the English cases 
referred to above equally applies to cases arising in this country. 

It is admitted that access to the plaintiffs* shops has not been 
obstructed. All that is complained of is the interruption to the 
view of the shops from the neighbouring road. This would not 
entitle the plaintiffs to have the constructions removed., It is 
said that by reason of these constructions the letting value of the 
plaintiffs* shops has been diminished. If that is so, the plaintiffs 
may have a remedy in damages. But as no damages were claimed 
in this case, that question need not be considered and determined. 

As the ground upon which the plaintiffs ask for a decree for 
removal of the shed and screens is untenable, the suit must fail. 

I accordingly allow the appeal, set aside the decrees of the Courts 
below, and dismiss the plaintiffs’ suit with costs in all Courts. 

. Appeal decreed. 

(1) (I860) 35 L. J., Ch., 317. (2) (1868) L. B„ 2 Ch., 158, 
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Before Mr. Justice Saner ji and Mr. Justice Aihnan* 

EMFK bob. *. mmmP 

' Criminal Brocedure Code, section 330 — Bardon — Bar don granted after ace need 
has had art opportunity of cross-examining the witnesses for the prosecu- 
tion — Withdrawal of pardon and subsequent commitment. 

Where a pardon was tendered by a Magistrate to an accused person after he , 
• had had an opportunity as an accuseilperson of cross-examining the witnesses 
for the prosecution, and on its appearing that ho had not made a full and 
true disclosure of the facts of the case such pardon was withdrawn and he was 
committed along with Ms co-accused to the Court of Session. Meld that the 
commitment was not open ^objection. Qmen~Mmpres$ v* Brij Mamin Mm 

(1) followed. ^ 

In tliis else the Joint Magistrate of Meerut inquiring into a 
charge of murder against two persons — Ram Karan and Budhan, 
after all the evidence for the prosecution was recorded, tendered a 
pardon to Budhan on condition of his making a full and true 
disclosure of the mets of the case. Budhan accepted the pardon, 
but immediately afterwards staged that he knew nothing about 
the case. Thereupon the Magistrate withdrew the pardon and 
committed Budhan to the Court of Session along with his eo-aeeus- 
ed Ram Karan. The Sessions Judge referred the case to tho High 
Court, being of opinion, with reference to the cases of Queen- 
Empress v. Sudra (2), Qtbeen-Empress v. Rama Ternn (3) and 
Queen v. Petumber Rhoobee (4) that the commitment was illegal. 

The Officiating Government Advocate (Mr. W. WaUach), in 
support of the order. 

Banebji and Aikman, JJ. — After examining the record and 
perusing the referring order of the learned Sessions Judge, we 
find no ground for quashing the commitment. The learned 
Sessions Judge has overlooked the fact that the ruling of this 
Court in Queen-Empress v. Sudra (2), on which he relies, was 
expressly dissented from in the case of Queen-Empress v. Brij 
Narain Man (1). In the particular case under consideration, 
Budhan was an accused person from the very first. AH the 
evidence for the prosecution was taken in his presence and he 
had an opportunity of cross-examining the witnesses, . When that 
evidence had been recorded, the M agistrate, for the reasons set 
• Criminal Befeveuce No. 822 of 1900. 


(1) (1898) I. L. B., 20 All., 629. 

(2) (1891) L L. B., 14 All., 386. 


(3) (1892) I. h. K., 16 Mad., 353, 

(4) (1870) 14W.B.,Cr.B,,10, 
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forth in his order of the 10th of April 1906, deemed it necessary 
to offer a pardon to Budhan on condition of his making a full 
and true disclosure of the whole of the circumstances within his 
knowledge relative to the offence under inquiry. Budhan accept* 
ed that pardon, but immediately afterwards refused to make a 
statement, saying that he knew nothing. The Magistrate accord- 
ingly revoked the pardon and proceeded with th e inquiry ; with 
the result that the accused, including Budhan, were committed to 
the Court of Session. In our opinion there was no illegality in 
the Magistrate’s procedure. The learned Judge wi.ll.go on with 
the trial. 


1906 


EMMBOa 

V. 

Bctbhak. 



APPELLATE CBIMINAL, «<* 

July 14f. 


Before Sir John Stanley, Knight y Chief Justice. 

EMPEBOK * AMBIT LAL. # 

Act Ko. XLV of 1860 (Indian Benal Code), sections 62, 40 6— Criminal 
breach of tr ust— Sentence. 

JET eld that the special sentence provided for by section 62 of the Indian 
Penal Code is a sentence which should only be indicted in rare cases— those in 
which crime* of an atrocious nature are exposed or in which offences have been 
committed under aggravated circumstances. Queen v, Mahomed AMir (I) 
followed* 

The facts of this case sufficiently appear from the judgment of 
the Court. 

Mr. if. L. Agarwala, for the appellant. 

The Government Pleader (Manlvi Ghulam Mujia ba) 9 for 
the Crown. 

Staotey > OX— The learned counsel for the applicant has 
only addressed me on the subject of sentence* The appellant was 
found guilty of the offeree of embezzlement and sentenced to a 
term of eight years* rigorous imprisonment and a fine of Bs. 2,500., 
or in default two years* further rigorous imprisonment. It was 
also adjudged that the rents and profits of his property during the 
period of Ms* imprisonment should be forfeited to Government^ 
subject to such , provision for his family and dependents as the 


* Criminal A ppeai No. 515 of 1906. 
(1) (1889) 12 W. B», Cr* K«* 17* 
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Government may think St to allow. The offence of whioh the 
accused has been found guilty is no doubt a most serious one. 
Whilst in Government employment as a clerk in connection 
with the Botanical Gardens at Saharanpiir he was guilty of 
embezzlement and found to bare appropriated sums amounting to 
Rs. 664 in the year 1905. The learned Sessions Judge was no 
doubt right in considering that systematic embezzlement of the 
kind by persons in Government service must be regarded as a 
very serious offence and that exemplary punishment was neces- 
sary. It appears to me, however, that the punishment inflicted 
in this case is out of all proportion to the gravity of the offence. 
In the first place I maysay that the forfeiture of the rents and 
profits of the appellant which is permitted by section 62 of the 
Indian Penal Code is a punishment which should only be impos- 
ed in rare cases — those cases in which crimes of an atrocious 
nature are exposed or in which offences have been committed 
under aggravated circumstances. This case of embezzlement 
does not appear to me to be a case which was contemplated when 
section 62 was formulated. I find that this was the view taken 
by Jackson and Markby, JJ., in the case of Queen v. Mahomed 
Akhir (1). The imposition of a fine of Rs. 2,500 is al-o a heavy 
punishment, taken in conjunction with the term of eight years' 
rigorous imprisonment, which has also been imposed. Whilst 
upholding, therefore, the conviction, I set aside the sentence and 
in lieu thereof I direct that the appellant do suffer rigorous 
imprisonment for a term of five years and do pay a fine of 
Rs. 1 ,000, or in default a further period of two years' rigorous 
imprisonment. As regards the order passed under section 62, 
that mu.-t necessarily fall, inasmuch as the appellant has not been 
sentenced to a term of imprisonment of seven years and upwards. 
It is therefore set aside. The imprisonment will date from the 
20th of April 1906. 


(I) (1869) 12 W. B., Cr., R„ 17. 


VOL, XXIX,] 


ALLAHABAD 8BBIE3, 


27 


APPELLATE CIVIL. 


Before Mr. Justice Sir Beorge Knox and Mr. Justice Aihman, 

BAM BAS (Defendant) v. BA DEI NAB AIN ani> othees (Plaintiffs).# 
Civil Procedure Code, section 539 -^Applicability of section — Suit brought by 
the whole body of persons authorized to administer the trust. 

Meld that section 539 of the Code of Civil Procedure does not apply to 
a case where the suit is instituted by the whole body of persons who are 
legally authorized to administer the trust to which it relates. Bai Budree 
Das Mu him Bahadur v. Chuni Lai Johurry (I) followed. 

The facts of this case are as follows : — 

By his will dated the 20th of February 1898 one Bisheshar 
Prasad, amongst other dispositions of his property set apart 14 
annas 14gandas in mauzaH&lka and half of a grove in Rrijraj 
Katra for the establishment of a patshala in the grove in question, 
the appointment of a teacher and the maintenance of poor pupils. 
In order to give effect to this endowment the testator appointed 
his son-in-law Ram Das as manager of the trust property, and five 
persons by name as supervisors. The survivors of these five were 
authorized in the case of the death or retirement from the duties 
of the trust of any of the five to^appoint others in their places. 
The will also provided that the supervisors (or trustees) should 
have power in case of mismanagement or breach of trust by 
Ram Das to remove him and appoint another manager in his 
place. 

The present suit was brought by three of the original super- 
visors and two subsequently co-opted supervisors, i.e., by the 
whole body of persons entitled to administer the trust, for the 
removal of Ram Das from the post of manager, the delivery of 
papers relating to the trust property and the rendering of accounts. 
The Court of first instance (Subordinate Judge of Mirzapur) 
dismissed the suit, holding that it was barred by the provisions 
of section 539 of the Code of Civil Procedure. On appeal the 
District Judge reversed the decision of the first Court and 
remanded the. case under section 562 of the Code. From this 
order the defendant (Ram Das) appealed to the High Court. , . * 

♦ Firs if Appeal No. 33 of 1906 from an order of^Syed Muhammad AIi*|Bk* 
triei Judge of Mirza pur, dated the 1st of February'1906. 

(1) (1906) 10 a W. N., SSL 
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Dr. S&tish Chandra Banerji, for the appellant. 

Dr. Tej Bahadur Sapru, for the respondent?. 

Knox and Airman, JJ. — This first appeal arises out of a 
suit instituted by the whole body of overseers appointed under 
the will of one Bisheshar Pra=ad and entrusted with the supervision 
of an endowment. » They set forth in the plaint that under the 
terms of the will they removed the appellant from his position as 
manager of the trust property, and that notwithstanding his having 
received notice of removal he refused to vacate, to give up the 
papers relating to the property and to render accounts. The Cbayt 
of first instance, holding that the plaintiffs could not sue until 
they had first obtained the consent in writing of the officer 
authorized under section 539 of the Code of Civil Procedure, dis- 
missed the suit. The lower appellate Court on appeal reversed the 
decree of the Court of first instance and remanded the case under 
section 562 of the Code. Front that order of remand the present 
appeal has been filed, and it is contended that the decision of the 
Court of first instance was right and that the suit was not maintain- 
able without the eonsent referred to above. We have heard the 
learned vakil who appears in support of the appeal. In our 
opinion the view taken by the Court below was the right view*. 
As pointed out by Woodroffe, J., in Bai Budree Das MuMm 
Bahadur v. Chuni Lai Johurry (1), section 539 “ does not take 
away or affect existing substantive rights unless it says so. 
Secondly the section does not say so. To support the contrary 
contention it would have to be read as if the words ‘ but no other 
person or persons ’ were inserted between the words * Advocate 
General 1 and' may institute/ that is, that no person but the Advo- 
cate General, or a public officer, or two or more persons with their 
consent can sue in the case of an alleged breach of trust or where 
directions for administration are necessary for the relief mentioned 
in the section.” In this case the suit has been instituted by the 
whole body of persons authorized by the will to take action. 
It is not a suit merely by two or more persons having interest 
- in the trust. The appeal fails and is dismissed with costs. 

Appea l dismissed, 

(1) (1906) 10 C. W. X, 681. 
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SHAH ARA REGAM and others (Defendants) ®. HANHI BEGAM alias 
ROSHAX REGAM (Plaintiff) and another (Dependant) 

[On appcal_from the Court of the Judicial Commissioners of Oudk, Lucknow.] 
Evidence — JPro of of date of birth — Minori ty— Plain tiff having three years 

* to sue after attaining majority— Act Wo, XV of 1877 (Indian Limitation 

Act), section 7 — Waturc of evidence required to grove date of birth. 

Although In India it is difficult to prove such a fact as the date of birth 
.afie'Aa'' lapse of many years, and it. would be unreasonable to require such a. 
class of evidence as would be justly demanded in a similar case in England, the 
evidence must yet he such as to carry reasonable conviction to the mind. 

In this case on the proof of the date of the pbuntifPs birth depended 
the question of whether or not the suit was brought within three years of 
her attaining majority, and it was held that the evidence was insufficient to 
prove the true date of her birth, and that therefore the suit was barred by 
limitation. 

Appeal from a decree (28th. September, 1900) of the Court 
of the Judicial Commissioners of Oudh which reversed a decree 
(13th October 1898) of the Subordinate Judge of Lucknow by 
which the first respondent’s suit was dismissed. 

The suit was brought on 29th August 1896 by the first respond- 
ent, one of the daughters of Mir Wajid Ali, to recover her share 
in her father’s estate. The only question on the appeal was 
whether the suit was barred by limitation under Act XV of 1877; 
and the decision of that question depended on the finding whether 
or not the suit was instituted within three years of the plaintiff’s 
attaining majority. 

On this point the Courts in India differed, the Subordinate 
Judge finding on th& evidence that the plaintiff was born at the 
end of the year 1871, an l therefore attained her majority (21 
years) at the end of 1892, more than three years before suit. He 
therefore dismissed the suit. 

On appeal the Court of the Judicial Commissioners (Me, Ross 
Scott, Judicial Commissioner, and Me. G. T, Spankie, additional 
Judicial Commissioner) held the balance of the evidence was 
in favour of the’ plaintiff and that it was proved that she was born ( 
on 22nd December 1873, and therefore attained majority in 1894, 
or within three years of the institution of her suit. 

Present /—Lord Maohaohxej/, Lord AsKXNgoif, Sir Amhtjb Wuhos 
and Sir Aisbbb Wins. 

5 ■ 
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. The decree of the Court was consequently in favour of the 
plaintiff. 

On this appeal 

DeGruyther, for the appellants. 

• 0. IF. Arathoon, for the respondent No. 1. 

1906, November 1st— The judgment of their Lordship* was 
delivered by Sir Arthur Wilson : — 

This appeal raises a single question of fact, upon which the 
Courts iu India have differed. Th e suit was brought on the 29th 
August 1896, and the object of the suit whs to recover the share to 
which the plaintiff (the first respondent) claimed to be entitled in 
the estate of her father Darogha Mir Wajid AH, a Muhammadan 
of the Shiah sect. Her title was disputed upon many grounds not 
now in question. The only controversy left is as to whether the 
suit was barred by limitation. It was undoubtedly barred unless 
the plaintiff is entitled to the extension of time allowed by 
section 7 of the Indian Limitation Act 1877. The plaintiff during 
her minority was under the guardianship of her mother, wherein* 
the period of minority was extended to 21 years ; and the section 
just referred to gave her three years from the date at which she 
attained her full age, within which to bring her suit. The 
question therefore is whether she has shown by sufficiently 
trustworthy evidence that she came of age within three years 
before commencing her suit. And that is the question on which 
the Courts in India differed. ■ 

There are a few facts, and some dates, about which there is no 
doubt. The plaintiff’s mother Moghal Jau lived for some yearn 
under mutah marriage with Darogha, but on the 1 1 th September 
1874 he mariied her by nikah. Before the latter date she bore 
him a number of children, of whom some are said to have died in 
infancy, whilst three, a son and two daughters, survived, the 
plaintiff being the youngest of the three. Darogha died on the 
14th December 1876. 

On the 21 st of June 1871 Darogha executed’;! codicil fo his 
will, by which he showed that he had already made provision 
in the will for the son of Moghal Jan, Amir Hasan by name, 

- and now made provision for Munni Begam, the elder of the 
two daughters; and the will is framed in terms which have 
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been rightly held to show that at that time the plaintiff was 
not yet born* 

On the 20th May 1875 Daroghn made another will, in which 
he made provision for the plaintiff, as well as for her brother and 
sister. Thus it is clear that the birth of the plaintiff took place * 
between the 21st June 1871 and the 29th May 1875. But, un- 
fortunately, that is almost the only thing that is clear. The 
plaintiff's case, as stated in paragraph 7 of her plaint, was that 
she -attained her age of 21 years on the 1st January 1894, which 
would make the date of her birth to be the 1st January 1873, and 
that is the date of birth sworn to by all her witnesses. 

Her witnesses were three in number, her mother Moghal Jan, 
her brother of the whole blood Amir Hasan, and her half-brother 
Tasadduk Hasan, a son of Moghal Jan by a previous husband. 
The mother said that the plaintiff was in her 26th year at the 
date when she gave her evidence. She said that the plaintiff was 
bom on the first of the month Zikad; she added: — “On the 1st 
Zikad of every year I tio a knot in a thread to celebrate her 
birthday ... I have already tied 25 knots in that thread." 

In cross-examination, she said that at the date of the nikah the 
plaintiff was in her second year, but almost immediately after- 
wards she said that at that date the plaintiff u was in the fourth 
year, a month less, it may be ; three knots had already been tied." 
The examination of this witness was taken before a Commissioner, 
and it appears that an interval of several hours occurred 
before her re-examination, and then she sought to explain the 
contradiction in hor previous evidence by saying When my 
nikah took place slfe was in her second year and she was about 
four at the time of Durogha Wajid All's death." Amir Hasan 
declared that at the time he was speaking the plaintiff was aged 
25 years and 5 months. He followed his mother in saying that the 
last knot tied on the plaintiff's thread was the 25th, and in saying 
that the plaintiff* was about four years old at the death of their 
father. Ho further confirmed his mother in saying that a thread 
with knots was kept to show his own age, similar to that of his 
sister. Tasadduk repeated the story about the practice of tying 
knots, and also said the plaintiff was about two years’ old at the • 
time of the nikah. That is the whole of the plaintiffs evidence, 
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Their Lordships fully recognise that in India it is difficult 
' to prove such facts as the date of birth, after a lapse of many 
years, and that it would be unreasonable to require such a class of 
evidence as would justly be demanded in this country. But the 
* evidence must be such as to carry reasonable) conviction to the 
mind. The evidence for the plaintiff is not only extremely 
scanty in amount but extremely unsatisfactory in character. 
Moghal Jan directly contradicted herself as to the age of the 
plaintiff at the date of the nikah. The story about the knots on 
the thread,* indicating the plaintiff’s age, broke down, because 
both mother and son said the knots tied were 25 in number, 
whereas if the birth took place at the time alleged, they ought to 
have been 26. A like story was told about the knots on Amir 
Hasan’s thread indicating his present age. That story is entirely 
inconsistent with the statement of his age in his petition for 
cancellation of the certificate of guardianship, dated the 1st and 
2nd November 1887. 

The ease on the other side was* that the plaintiff was born in 
the latter end of 1871. In support of that ease there were 
also three witnesses called, of whom it is. enough to say that their 
evidence is as unsatisfactory as that of the plaintiff's witnesses. 

The Subordinate Judge who tried the case came to the con- 
clusion that the plaintiff had failed to prove her story as to the 
date of her birth. He farther thought that it was shown that- 
the birth took place at the end of 1871, and ho dismissed the suit. 
The Court of the Judicial Commissioner on appeal reversed that 
decision, and thought that oa the evidence tkf plaintiffs suit was 
shown to be in time. But the Court came to that c inclusion by- 
adopting a suggestion, apparently made for the first time in that 
Court, that confusion had been made between the 1st Zik'atl 1289, 
corresponding to the 1st January 1873,* and the first Zikad of the 
next Muhammadan year, corresponding to a later date in the 
same English year 1873. 

This point is purely one of fact, and there is -no evidence to 
'’ support it. If it had been put forward by the witnesses, and 
they had said that they had been thus misled, it might have carried 
. weight ; on the other hand it might have been displaced by cross- 
examination, It appears to their Lordships very dangerous to 
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adopt such a conclusion in a Court of appeal, merely on the 
suggestion of the legal gentlemen representing one of the parties. 
The Court of the Judicial Commissioner further considered that 
some of the witnesses for the defence tended to support the plaintiff's 
case, but it appears to their Lordships that that evidence is too 
vague and unsatisfactory to lend material support to either case. 
Their Lordships agree with the Subordinate Judge, to the extent 
of holding that the plaintiff has failed to prove that she attained 
her full age within three years before the commencement of the 
suit. 

Their Lordships will humbly advise His Majesty that the 
decree of the J udieial Commissioner’s Court should be discharged 
with costs. The first respondent will pay the costs of the appeal. 

Appeal allowed 

Solicitors for the appellant— Watkins & Lempriere . 

Solicitors for the respondent ifo. 1 — T. L. Wilson <& Co. 

J, V. w. 
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GHANSHIAM LALJI (Defexdaht) v. RAM NARAIN (Piaiwots.) F. C. 

[On appeal from the High Court of Judicature for the North-Western *900 

Provinces, Allahabad.] WovemUr l 

Interest — Mate of interest — Mmidis silent as to interest — Collateral con - • — — » 

temporaneous agreement fixing rate — Act XX Fill of 1855 (Usury Laws 
Repeal Act ) — Act J Ho. XXVI of 1S81, ( Negotiable Instruments Act) 
section SO, , :,! 

In a suit# on certain hundis which were silent; as to interest, but as to- ■ j 

which there was a collateral written agreement that they should bear interest 
at 30 percent, per annum, it was found that this made of dealing with 
interest by a collateral agreement and not on the face of the humlis was in 
'accordance with the custom prevailing in the district, and among the class, \ 

affected by. the' suit. V 1, ■' • j 

Meld that by Act XXVIII of IS 55 Interest was recoverable at the rate ! 

agreed upon by the parties, add section SO of the Negotiable Instruments' j 

Act (XXVI of XSSI) was not applicable,. 

*i'hat section purports to confer a right to interest, not to tale away 
such a right otherwise existing, nor to deprive a plaintiff of aright to 
interest which He has acquired by contract. 

ArPEAIj from a decree (10th January J 008) of the High* 

Court at Allahabad which uiKrmed a tloort) {sth June 1U00) of 

1'rtseni Lent MaC-nashie-S, Si >• Akihih Wilsos and Sir A USED 

■ c;. d V-^, ;■■■ a -A h - -e ■ ■ 
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the Court of the Subordinate Judge of Agra in favour of the 
respondent (plaintiff). ;; 

The suit was brought against the appellant to recover 
Rs. 5,600 as principal and Rs. 4,938-12 as interest at 30 per 
cent, per annum alleged to be clue on six Imndis. No rate of 
interest was mentioned in the Imndis, but the plaint stated that 
at the time of their execution the defendant agreed on default 
in payment of principal to pay interest at the rate of 30 per cent, 
per annum, but that according to the custom of the country the 
rate of interest was not entered in the huntlis, * 

The defendant denied the alleged agreement, but both the 
Subordinate Judge and the High Couit found in favour of the 
plaintiff on that point, and gave the plaintiff a deereo in accord- 
ance with that agreement, holding that it was admissible in 
evidence under section 92 of the Evidence Act (I of 1872), 

The judgment of the High^ Court (Sir John Stanley, 0. J. 
and Mr. Justice Burkett) appealed from was as follows: — 

“The suit out of which this appeal has arisen was brought by 
the plaintiff to recover the amount due to him on foot of six 
Imndis for sums amounting in the aggregate to Rs. 5,600 drawn 
by the defendant on himself in favour of the plaintiff. The 
plaintiff in his plaint claimed interest upon the Imndis at the 
rate of Rs. 2 - 8-0 per cent, per mensem, i.e. f 80 per cent, per 
annum, the total amount claimed being Rs. 10,538-12-0. This 
appeal has been preferred by the defendant from the decision 
of the lower court, which decreed the plaintiff’s claim on the 
ground that having regard to the provisions of section 80 of the 
Negotiable Instruments Act interest could only be recovered at 
the rate of 6 per cent, per annum, there being no rate of interest 
specified in the Imndis. This section provides that 'when no 
rate of interest is specified in an instrument, interest on the 
amount due shall, except in cases provided for by the Code of 
Civil Procedure, section 532 , be calculated at the rate of 6 per 
cent, per annum/ It was alleged in the plaint, and not denied 
'by the defendant, that the rate of interest was not specified in 
the Imndis in accordance with a custom prevailing in the 
district in which the hundis in this case were drawn, and 
evidence was adduced and was accepted by the Subordinate 
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Judge as satisfactory, that by a collateral agreement entered into 
at the time the hundis were drawn, it was agreed that interest 
should be paid at the rate of 80 per cent, per annum, The 
question which has been argued before us, on behalf of the 
appellant, is that, having regard to the provisions of the section 
of the Negotiable Instruments Act to which we have referred, 
interest was not chargeable at any rate other than six per cent, 
per annum. It appears to us to be clear that under proviso (2) 
of section 92 of the Evidence Act, eviden ce was admissible to 
prove the existence of a separate oral agreement as to interest, 
the documents being silent as to interest. This in fact was so 
decided in the case of Sowdamonee Dehya .v. Spalding (1). It is 
said, however, that section 80 of the Negotiable Instruments Act 
precludes the court from granting a higher rate of interest than 
6 per cent., notwithstanding that an agreement was entered into 
for the payment of such higher interest. We are unable to 
take this view of the law. We think that section 80 must be 
interpreted as applying to cases in which the rate of interest is 
not specified in an instrument and there is no collateral contract 
regulating the rate of interest. In this case there was proved 
by clear evidence a collateral agreement for the payment of 
interest at the higher rate. We are of opinion therefore that 
this section has no operation. We accordingly think that there 
is no substance in the only point which has been argued before us 
in tins appeal and that the appeal must fail. We therefore 
dismiss it with costs.” 

On this appeal, .which was heard ex parte, 

A. M . Dunne f#r the appellant contended that a higher rate 
of interest than 6 per cent, was precluded by section 80 of the 
Negotiable Instruments Act (XXVI of 1881) no rate of interest 
having been specified in tfie hundis in accordance with a custom 
which was not disputed. The interpretation put on the section 
by the Courts below really added a clause to it which it did not 
contain, namely “unless there is a contract to the contrary.” 
It was submitted that the agreement alleged in this case was not* 
admissible under section 92 of the ^Evidence Act. The case cited 
by the High Court was not applicable, it having been decided 
(1) (1882) 12 a L. IL, 1%8L 
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before the Negotiable Instruments Act was passed. Reference 
was also made to sections 1 and 79 of the Negotiable Instruments 
Act and to the Interest Act (XXXII of 1839). 

190t>, November 1st. — The judgment of their Lordships was 
delivered by Sir Arthur Wilson : — 

The suit out of which this appeal arise? was brought upon six 
hundis drawn by the defendant (appellant) upon himself in favour 
of the plaintiff (respondent). The hundis were silent as to interest. ; 
but there was a collateral agreement, embodied in written docu- 
ments, that tire hundis should tear interest at a rate equivalent 
to 30 per cent, per annum. And it has been held that the 
dealing with interest by a collateral agreement, and not on the 
face of the hundis, was in accordance with the custom prevailing 
in the district, and amongst the class, affected by this suit. 

The contention of the appellant was that, notwithstanding 
the agreement of the parties, the respondent’s right to interest 
was restricted to 6 per cent, by section SO of the Negotiable 
Instruments Act, XXVI of 1881. Both the Courts in India 
rejected this contention, and, their Lordships think, rightly. 

The section says : — 

H When no rate of interest- is specified in the instrument, salereat on 
, the amount due thereon shall, except in eases provided for by the Code of 
. Civil Procedure, section 532, ho calculated at the rate of six per centum per 
annum, from the date at which the same ought to have been paid by the party 
charged until tender or realization of the amount due thereon, or until such 
date after the institution of a suit to recover such amount as the Court 
directs. w 

Explanation : — -When the party charged is the indorser of an instrument 
dishonoured by non-payment, he is liable to pay interest only from the time 
that he receives notice of the dishonour” * 

In 1855, by Act XXVIII of that year, the usury laws 
previously in force were repealed, and the general rule was laid 
down that “in any suit in which interest is recoverable, the* 
amount shall be adjudged or decreed by the Court at the rate (if 
any) agreed upon by the parties.” Section 80 of the Negotiable 
Instruments Act does not purport to deprive those ' dealing with 
such instruments of the freedom of contract possessed by other 
contracting parties. It purports to confer a right to interest, not 
- to ta ke away such a right otherwise existing. When a plaintiff 
has to rely upon the section as the ground of his claim to interest, 
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no doubt the terms of the section must be followed. But to read 
the section as depriving him of a contractual right of interest 
would be to read into it something which it does not say, and 
which cannot reasonably he implied from its language, 

. Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The respondent not having 
appeared, there will be no order as to costs. 

Appeal dismissed . 

Solicitors for the appellant- — Morgan ; Price } & Meiubnrn . 

J. -v. w. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, mid Mr. Justice 
Sir George Knox • 

AWADH SABJU PEAS AD SINGH (Plaintiff) v. SITA BAM SINGH 

AND OTHEBS (DEFENDANTS). 1 * 

Hindu late — Joint Hindu family — Partition — Partition deed giving certain 
advantages to minor member of family — Eight of person so benefited to sue 
on deed— -Act No. I of 1877 f Specific Belief Act) > section 23 (cj. 

By a deed of partition executed by the adult members of a joint Hindu 
family it was agreed that a certain minor member of the family, represented 
in the execution of the deed by his father, should receive a certain share in a 
particular village <tf by right of primogeniture,” and the agreement further 
recited that the member in question had been put ’into possession of the share 
allotted to him. It was further agreed that, inasmuch as the property thus 
dealt with was subject to two mortgages, the other members of the family 
.would be responsible for the payment of the mortgage debts, and would 
indemnify the recipient of the mortgaged property in case of proceedings 
being taken against sudi property for satisfaction of 'the mortgage debts. 
Held, on suit by tile minor (after attaining majority) to compel reim- 
bursement by the other members of the family, that the partition deed was 
enforceable in favour of the plaintiff, just as much as, if just and equitable, 
it would have been binding upon him, and that the plaintiff was entitled to 
sue for any benefit which the deed purported to secure to him. AnmmaU 
Ghelty v. Mnrugam Chetty (1) and Gandy v. Gandy (2) referred to, 

• Held also, on a construction of the partition deed that the plaintiff wu* 
also entitled to sue having regard to the terms of section 23 (c) of the Specific 
Belief Act, 1877. 

* Second Appeal No. 371 of 1005, from a decree of L. Marshall Esq„ 
District Judge of Uhuzipur, dated the 27th of January 1005, reversing a decree 
of Mauivi Syed Muhammad Tnjnmmul Husain, Subordinate Judge of Ghazi- 
pur, dated the 12th of September 100-1, 

(X) (1003) L, R., 30 L A., 220. (2) (18S5) L. R., 30 Cii* D„ 57, 
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before the Negotiable Instruments Act was passed. Reference 
was also made to sections 1 and 79 of the Negotiable Instruments 
Act and to the Interest Act (XNXII of 1839). 

1900, November h£. — The judgment of their Lordships was 
delivered by Sir Arthur Wilson : — 

The suit out of which this appeal arises was brought upon six 
hwndis drawn by the defendant (appellant) upon himself in favour 
of the plaintiff (respondent). The lnmdis were silent as to interest ; 
but there was a collateral agreement, embodied in written docu- 
ments, that the hwndis should l>ear interest at a rate equivalent 
to 30 per cent, per annum. And it has been held that the 
dealing with interest by a collateral agreement, and not on the 
faee of the hwndis, was in accordance with the custom prevailing 
in the district, and amongst the class, affected by this suit. 

The contention of the appellant was that, notwithstanding 
the agreement of the parties, the respondent’s right to interest 
was restricted to 6 per cent, by section SO of the Negotiable 
Instruments Act, XXVI of 1881. Both the Courts in India 
rejected this contention, and, their Lordships think, rightly. 

The section says : — 

When no rate of interest is specified in the instrument, Interest m 
the amount due thereon shall, ■ except in cases provided for fey the Code of 
Civil Procedure, section 532, bo calculated at the rata of six por centum per 
annum, from the date at which the same ought to have been paid fey the party 
‘ charged until tender or realization of the amount due thereon, or until, such 
date after the institution of a suit to recover such amount as the Court 
directs.” 

“ JEx'plamtion t — When the party charged is the indorser of an instrument 
dishonoured by non-payment, he is liable to pay interest only from the time 
that he receives notice of the dishonour/’ * 

In 1865, by Act XXYIII of that year, the usury laws 
previously in force were repealed, and the general rule was laid 
down that "in any suit in which interest is recoverable, the 
amount shall be adjudged or decreed by the Court at the rate (if 
any) agreed upon by the parties.” Section 80 of the Negotiable 
Instruments Act does not purport to deprive those * dealing with 
such instruments of the freedom of contract possessed by other 
contracting parties. It purports to confer a right to interest, not 
» t® away such a right otherwise existing. When a plaintiff 
has to rely upon the section as the ground of his claim to interest. 



ALLAHABAD sebies. 


37 


YOB. XXIX.] 


no doubt the terms of the section must be followed. But to read 
the section as depriving him of a contractual right of interest 
would be to read into it something which it does not say, and 
which cannot reasonably be implied from its language. 

. Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The respondent not having 
appeared, there will be no order as to costs. 

Appeal dismissed 

Solicitors for the appellant — Morgan , Price , & Mavbwrn . 

J. *v. w. 


APPELLATE CIVIL. 


Before Sir John Stanley , Knight , Chief Justice t and Mr. Justice 
Sir George Knox. 

AWADH SABJU PBASAD SINGH (Pxaxntibp) v. SITA BAM SINGH 

A1?I> OTEEBS (DEFENDANTS).* 

Hindu law—* Joint Hindu family — BarUtion^BartiUon deed giving certain 
advantages to minor member of family — Bight of person so benefited to sue 
on deed — Act Ho. I of 1877 (Specific Belief Act ), section 23 (cj. 

By a deed of partition executed by tbe adult members of a joint Hindu 
family it was agreed that a certain minor member of the family, represented 
in the execution of the deed by his father, should receive a certain share in a 
particular village i( by right of primogeniture/* and the agreement further 
recited that the member in question had been put ’into possession of the share 
allotted to him. It was further agreed that, inasmuch as the property thus 
dealt with was subject to two mortgages, the other members of the family 
would be responsible for the payment of the mortgage debts and would 
indemnify the recipient of the mortgaged property in ease of proceedings 
being taken against such property for satisfaction of the mortgage debts. 

Held, on suit by tire minor (after attaining -majority) to compel reim- 
bursement by the other members of the family., that the partition deed was 
enforceable in favour of the plaintiff, just as much as, If just and equitable, 
it would have been binding upon him, and that the plaintiff was 'entitled to 
sue for any benefit which the deed purported to secure to him. Amamali 
Cheity v, Mum gas a Ckeify (I) and Gandy v, Gandy (2) referred to. 

Held also, on a construction of the partition deed that, the plaintiff wag 
also entitled to sue having regard to the terms of section 23 (c) of the Specific 
Belief Act, 1877, 

• Second Appeal No, 371 of 1905, from a decree of L. Marshall; Esq„ 
District Judge of Gkuzipur, (Died the 27th of January 1005, reversing u decree 
of M&ulvi Syed Muhammad Tajammul Husain, Subordinate Judge of Ghasei- 
pur, dated the 12th of September HlO-k 

(1) (1903) L . B., 30 L A v 220, (2) (1885) L, B v 30 Oh, IX, 67, 
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The facts of this case are fully stated in the judgment of the 
Court. 

Maulvi Muhammad Ishaq, for the appellant. 

Munsbi Gobind Prasad and Balm Durga Charan Banerji , 
for the respondents. 

Stanley, C. J., and Knox, J. — This is an appeal against a 
decree of the District Judge of Ghazipnr, reversing the decision 
of the Court of first instance and dismissing the plaintiff’s claim, 
and arises under the following circumstances. The plaintiff is a 
great-grandson of one Baij Nath Singh who died a number, of 
years ago possessed of considerable property. He had two sons, 
namely, Earn Narain Singh and the defendant Earn Prasad Singh. 
The parties to the suit are his descendants. Before the execution 
of the agreement of the 27th of March 1SS8, to which we shall 
presently refer, the members of the family of Baij Nath Singh 
were undivided and joint, but owing to dissensions amongst them 
it was determined to have a partition of the joint family property. 
Accordingly an agreement was entered into, of date the 27th of 
March 1888, between the adult members of the two branches, 
namely, Earn Prasad Singh and his sons Ajudhiu Prasad Singh 
and Sita Earn Singh, of the one part, and Ram Pargash Singh and 
Dwarka Prasad Singh, the sons of Ram Narain Singh, who was 
then dead, of the other part. It is recited in this agreement that 
the parties were equal sharers in a number of villages, the names 
of which are given, but that in certain other villages the names 
of the parties were entered in the jamabandis iu respect of the 
zamindari and cultivatory rights, “contrary to facts and the shares 
entered in the pattidari khewat.” It was then agreed between the 
parties that they should give the whole of an 8 anna S pie 15 kant 
5 jau 41 i til share in a village, named Gauritar, as also an 8 kant 
4 jau 6 til share in the same village, which had formerly belonged 
to one Tilhar Eai, to the plaintiff Awadh Sarju Prasad Singh, 
and it is recited that this agreement was carried out and that the 
plaintiff was put in possession of the same. In tb e documen t it is 
stated that this village was given to him “ by right of primogeni- 
ture.” He is the eldest son of Earn Pargash Singh, son of Earn 
Narain Singh, who was the eldest son of Baij Nath Singh. Then 
follows a recital that the share in this village jointly with two 
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other villages had been hypothecated to Dayal Pande and Sheo- 
lojak Pande under two hypothecation bonds, one executed by the 
first parties to the agreement and the other by the second parties 
respectively on the 24th of November 1884, and that the execu- 
tants were liable to pay the amount of their respective bonds* 
Then follows a provision that “this property (that is, the village 
of Gauritar) shall be considered free from the said debt as well as 
every sort of debt due by us (that is, the executants). If the 
said property be jeopardised on account of the said amount due 
under the hypothecation bonds executed either by the fjjrst or the 
second parties, Babu A waclh Sarju Prasad Singh aforesaid or his 
guardian will have power to recover the money from the. person 
and property of that party in a proper way to the extent of the 
injury done, ic., the party on account of whose debt secured by 
the bond executed by him the property in the said Gauritar shall 
be jeopardised will he liable to pay Es. 1,250. If the property 
be jeopardised on account of the amount due under the bonds 
executed by each of the parties, each of them will be liable to 
pay Ks. 1 1,250.** The ; remaining villages were then divided 
between the two parties to the agreement in equal shares* No 
reference is made to any disputes between the parties in regard 
to the joint properties in the earlier part of this agreement, but 
from a passage which occurs at the end of it we gather that there 
were disputes pending. The passage is as follows ; — “ Now 
there remains no sort of dispute between the parties. The. 
settlement has been made after understanding the account up to 
1295 Basil/* The executants of the agreement failed to pay the 
mortgage debts due to Dayal Pande and Sheolojak Pande, and 
inconsequence two suits were instituted by the mortgagees to 
enforce payment of the mortgaged debts by sale of the mortgaged 
property, and the shares in Gauritar which had been settled upon 
the plaintiff were sold by auction on the 28th of November 1898* 
Of the defendants* share in that village a 4 anna share had 
been mortgaged by them to the mortgagees. This left a 3 
pie 2 kant and 23 f til share unincumbered. The plaintiff 
instituted the present suit against the defendants to recover the 
loss which he had sustained by reason of the sale oL the 4 anna 
share* 
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The Court of first instance decreed the claim, holding that the 
agreement forming the basis of the suit was a family arrange- 
ment and was binding upon all the members of the family. 

The learned Subordinate Judge further held that the agree- 
ment fell within the purview of the last portion of clause (e) of 
section 23 of the Specific Belief Act, and that according to it the 
plaintiff, although not a party, to the agreement, being bene- 
ficially entitled under % was entitled to sue under that section. 
Upon appeal the learned District Judge held that the agreement 
was not i( $ compromise of doubtful rights,” and therefore did 
not come within the meaning of that section, and that ho was 
therefore a bound to hold that plaintiff has no right to sued 7 He 
accordingly dismissed the plaintiffs claim. It appears t:> us that 
the decision of the learned District Judge is erroneous, and for 
these reasons. The agreement of the 27th of March 1SS8 was not 
so much a compromise of doubtful rights between members of a 
family as an agreement entered into by the adult members of a 
joint Hindu family for the partition of the joint family property. 
It is settled law that a partition so made during the minority of 
members of a joint family will be valid, and if just and reasonable 
will hind the minor members of tire family. Of course the interests 
of minors must be regarded. A minor on attaining full ago may 
sue to have a partition set aside on the ground that the same was 
fraudulent or prejudicial to his interests. But if the partition be 
just and equitable it will be binding on him. In this case the 
plaintiff was represented in the transaction by his lather and 
natural guardian Bam Pargash Singh, and the partition has been 
acted upon and the property the subject of it' except the village 
Gaimtar, enjoyed in accordance with the rights of the parties as 
declared in the agreement, Now if a partition so effected is 
binding upon a minor, it seems to follow that the minor mmt 
have the correlative right of enforcing his claims under the parti- 
, tion. The plaintiff was, it seems to us, somewhat in the position 
of a cestui $ue trust for whom, in satisfaction of r bis interest itx 
* tlie 3 oint f&mily property, provision was made by the partition. 

The rule of the common law thac a person who is not a party 
to a contract cannot bring a suit on foot if it is not universal, as 
was pointed out by our brothers Blair and Bauer ji in their order of 
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remand of the 4th of May 1904. In that order several exceptions 
to the rale are referred to. At the date of the execution of the 
agreement In question the position of the parties was this : — The 
parties to the agreement were the adult and managing members 
of the two branches of the joint family, one of them, the father of 
the plaintiff, being his natural guardian. As a member of the 
family the plaintiff was beneficially entitled to his share in the 
joint family property. In the recent case of AnnamaM Oketiy 
v. Murugasa Ghetty (1) their Lordships of the Privy Council 
defined the position of the manager of a joint family ip regard to 
a member of that family as follows : — u Such a person is not the 
agent of the members of the family so as to make them liable to 
be sued as If they were the principals of the manager. The 
relation of such person is not that of principal or agent, or of 
partners, it is much more like that of trustee and cestui que 
trust P In this view the relation existing between the plaintiff 
and the manager or managers who were parties to the partition 
would he akin to that of cestui que trust and trustee. The case 
of Gandy v. Gandy (2) is instructive. The facts of that case 
were as follows. By a deed of separation between husband and 
wife, the husband covenanted with trustees to pay them an 
annuity for the use of the wife and two elder daughters and 
also the expenses of the maintenance and education of two 
younger daughters upon certain conditions. On one of the 
younger daughters attaining the age of 18 the husband refused 
any longer to maintain her ; whereupon she brought an action 
by her next friend against the husband and the trustees of 
the separation deed to enforce the husband’s covenant. The 
trustees refused to be joined as plaintiffs. Bacon, V.C., gave 
a judgment for enforcing the covenant, but upon appeal it 
was held that upon the construction of the deed the plaint! S was 
not in the position of cestui que trust under the covenant so as 
to entitle her to maintain the action, but liberty was given to her 
to amend the writ by adding the trustees, the wife and the other 
daughters, or any of them, as plaintiffs* The trustees refused to, 
join as co-plaintiffs and the statement -of claim was amended by 
making the wife a co-plaintiff. It was held that the wife had 

(l) (1903) It* Ik, 80 I. A., m (2) (1885) L. Ik, 80 Ok. I),, 67. . ... 
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such au Interest as entitled her to sue in equity for the enforce- 
ment of the covenant. In the course of his judgment Cotton, 
L. J., observed as follows : — “ Now of course as a general rule a 
contract cannot be enforced except by a party to the contract ; 
c and either of two persons contracting together can sue the other,, 
if the other is guilty of a breach of, or does not perforin the obli- 
gations of, that contract. But a third person — a person who is 
not a party to the contract — cannot do so. That rule, however, is 
subject to this exception : if the contract, although in form it is 
with A, is intended to secure a benefit to B, so that B is entitled 
to say that he has a beneficial right as cestui que trust under that 
contract, then B would in a Court of Equity be allowed to insist 
upon and enforce the contract.” Later on be said : — “ I think what 
we have to consider is this — whether those two trustees, who are 
defendants, did enter into this contract so as to give to these 
infant children a beneficial ri%ht to the consequences of the 
covenant being performed. ” He held that that was not so, that 
the deed was a separation deed and that the parties whose rights 
had to be provided for were the husband and wife. Bowen, L. J., 
observed that “ whatever may have been the common law doctrine, 
if the true intent and the true effect, of this dead was to give to 
the children a beneficial right under it, that is to say to give them 
a right to have these covenants performed and to call upon the 
trustees to protect their rights and interest under it, then the 
children would be outside the common law doctrine and would, 
in a Court of Equity, be allowed to enforce their rights under 
the deed. But the whole application of that doctrine of course 
depends upon its being made out that, upon the true con- 
struction of this deed, it was a deed which gave the children such 
a beneficial right.” It was ultimately held in that case that the 
wife had such an interest as entitled hdr to sue, the deed being 
an agreement between her and her husband, and the trustees 
being introduced on her behalf in order to get over the difficulty 
that the husband and the wife could not at law sue each other, 
so that the trustees were to be considered trustees for the wife, 
and if they refused to sue, she could sue in equity. Now in that 
# case the daughter was not in the position of a cestui qua trust 
under the covenant, but the wife was in that position. Therefore it 
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was held that the wife could sue upon the covenant. In the case 
before us the true intent and meaning of the deed of agreement 
of the 27th of March 1888 was, we think, to give to the plaintiff 
a beneficial right under it, that is, a right to have the enjyoment 
of the village which was allotted to him free from incumbrance, # 
or in the alternative in lieu of the village to obtain payment of 
the sums covenanted to be paid. For these reasons we think 
that the suit was maintainable and that the decree of the lower 
appellate Court cannot be supported. 

. We may add that if the agreement was not .enforceable 
by the plaintiff as a binding agreement entered into by the adult 
members of a joint family for the partition of the joint family 
property, it would, we are disposed to think, be enforceable under 
the provisions of section 28 of the Specific Relief Act as being a 
compromise of doubtful rights between members of the same 
family under which the plaintiff was beneficially entitled. It is 
evident that there were disputes between the members of the 
family in regard to the family property, and apparently a claim 
was set up by his father on behalf of the plaintiff to jethani rights, 
for we find in the agreement that the village in question was given 
to him by reason of his right of primogeniture. That there were dis- 
putes is apparent from the passage towards the end of the agreement 
to which we have already referred, namely, that there remained 
no sort of dispute between the parties and that the settlement 
had been made after understanding the account up to 1295 Fasli. 

We therefore allow the appeal, set aride the decree of the 
lower appellate Court, and, inasmuch as that Court decided the 
appeal upon a preliminary point and we have overruled the 
decision upon that point, we remand the ease under the provi- 
sions of section 502 of the Code of Civil Procedure to the lower 
appellate Court with directions that it be reinstated on the file 
of pending appeals in its original number and be disposed of on 
the merits. The appellant will have the costs of this appeal. 
All other costa will abide the event. 

[0/ also Sarabjit Partap Bahadur Said v. Indarjii 
Par tap Bahadur Said (1). — Ed] 

- d Appeal decreed and Cause remanded, 

(I) (1004), I. L. U., 27 AIL, 203 ; at p. 249. 
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JSi fore Sir John Stanley, Xnight, Chief Ju»tie# 9 mid Mr, Juttfr'C Rnsf^mjm* 
BALBHADDAR FAND8 (DE**H»±srr) r. BAS DEO FAX BE (Plaiktiff)* 
Suit fur damages fur false im$rimnmenl~~Ca me of action— Defendant 
not ike act mi prosemfor^Su'U not maintainable* 

A living been badly beaten was carried to a police station, where 
be named X and others as the persons who bad attacked him. The police, 
after making the usual investigation, arrested the persons named by A and 
sent them before a Magistrate, who committed them all to ilw Court of 
Session. The result of the trial was that the accused were all acquitted, 
Meld that no suit for damages for false imprisonment would under those 
circumstances Ho against A. Martumya Rom v. Muthaya RiHai {1} 
followed* » 

In this case the plaintiff Basdeo Panel e sued his half-brother 
B&lbhaddar for damages alleging that on the 22nd April 1 903 
the defendant had made a false report against him at the Gopi- 
ganj police station in the district of Mimpur, and that in conse- 
quence of this report the plaintiff had on the 23rd April been 
taken into custody and kept m custody until the 23rd of July 
1903. He claimed damages to the extent of Rs, 832-8. In 
fact the defendant had been assaulted severely on the 22ml of 
April 1903 ; had been carried to the Gopiganj police station, and 
there had named the plaintiff and others as his assailants. The 
police made inquiries and arrested the plaintiff and the others 
who were named by the defendant as participators in the assault 
upon him. These persons were placed before the Sub-Divisional 
Magistrate, who, after a preliminary inquiry, committed them to 
the Court of Session* The Court of Session, however, acquitted all 
the accused. In this suit the court of first instance (Subordinate 
Judge of Mirzapur) decreed the plaintiffs claim in full, and on 
appeal this decree was upheld by the District Judge* The 
defendant thereupon appealed to the High Court, 

Dr, Satisk Chandra Banerji , for whom Babu Laid Mohan 
Banerji } for the appellant, 

Mr. M . L> Agarwala, for the respondent* 

Stanley, C.J., and Edstomjee, J.— This appeal must 
be allowed. The suit is one for damages for. alleged fake 


"Second Appeal No, 363 of 1905, from & decree of Syed Muhammad Ali, 
District Judge of Mirzapur, dated the 24th of January 1905, confirmin', 
of October I90i Am ^ ad - lall > Subordinate Judge of Mirzapur, dated the 11th 

W . (1902) I, L. B, 86 Mad., 862. 



ALLAHABAD SEMES. 


45 


VOL, XXIX ] 

imprisonment and was brought under the following circumstan- 
ces: — The defendant appellant BalbkwMar was badly beaten 
by some person or persons on the 22nd of April 1903. He was 
carried to the police station at Qopiganj and there reported the 
circumstances of the occurrence and named the plaintiff and others 
as being the perpetrators of the assault upon him. The police 
made the usual inquiries and arrested the plaintiff and the others 
who were named along with him as participators in the assault, and 
sent them up to the Sub-Divisional Magistrate, who, after holding 
a preliminary inquiry, committed them all for trial to tlu* Court of 
Session. The result of the trial was that all the accused were 
acquitted. This suit was then instituted to recover damages for 
false imprisonment. The imprisonment extended from 23rd of 
April to the 23rd of July 1903. Both the lower Courts have decreed 
the plaintiff’s claim and awarded to him the very substantial sum of 
Rs. 832-8. From these decrees the pfOseni appeal has been preferred, 
the ground of appeal being that there having been an investigation 
by the police, and the arrest having been the result of that inves- 
tigation, the suit against the appellant did not Ho. We are of 
opinion that tins ground of appeal is well founded. It would bo 
a 'serious thing in a case in which a person who was assaulted, as 
was the plaintiff in this case, forthwith gave information to the 
police of what had occurred, and the police acting upon that in- 
formation. held an inquiry which resulted in a criminal prosecu- 
tion, if under such circumstances the informant should be held 
liable to be sued in a Civil Court for damages for falsa imprison** 
merit. We think that the decision, of a Bench of the Madras 
High Court in the. case of Namsingi Row v. Muthmja Pilkti 
(1) is correct. The facts of that ca s o were very similar to the 
facts of the case before us. In that ease the principal defendant 
gave information to the pblieo that the plaintiff had illegally 
broken open the outer door of his house with intent to attach Ms 
property for arrears of lust. The station-house officer then held 
an investigation and subsequently charged the plaintiff before a 
Magistrate, The Magistrate tried the case and dismissed it, and * 
thereupon the plaintiff sued for damages for malicious prosecution. 

It was held by B odd am and Bhashyam Ayyangar, JJ„ that 
{1} (1902) I, L. IB, 20 Mad., 362. 
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“ the only person who can be sue! iu an action for mailmens 
prosecution is the person who piosocute-. In this case, Hough 
the first defendant mas haw h winded criminal pro vodings 
before the police, he certainly 4 id not prosecute the plain i iff. He 
merely gave inform a’ ion to the police, and the police, after 
investigation, appear to have thought lit to prose aite the plainti If. 
The first defendant is not responsible for t heir acts.” We agree 
in this statement of the law. The present claim is for damages 
for false imprisonment. If a party is not liable for damage* for 
malicious 'prosecution under the circumstances indicated above, 
it is difficult to see how he could bo held liable for damages for 
false imprisonment. We allow the appeal, set aside the decrees 
of both the lower Courts, and dismiss the suit of the plaintiff with 
costs iu all Con rts. 

Appeal tlecrcetl. 


REVISIONAL CRIMINAL. 

Before Justine' Stir Gem’yc Kuns, 

EM PE EG II. e..milU'* 

Act Ko, XL l * o f I860 (Indian Venn l CorfeJ, set*/ ion 400 — Lurkmy hauerJne* 
fast % night —Ini cut tan— Burden vf prmf . , 

1 " Tlio accused was found inside' tho house of the at ihiilnlght;* 

End his presence was discovered by the wife of the com. plains tit crying out 
that a thief was tahing away her ltanaU* The evidence of the complaimtnfc olo&f* 
ly showed that the accused was not there with the consent, or at the invitation 
or for the pleasure of the complainant. Maid that the accused was properly 
convicted under section 456 of the Indian Penal Code, it being for him to show 
that his intention was under the circumstances innocent, Mrij Mum v, Tim 
Queeti*Mmjpress (1) distinguished, Balmakund Earn v, Gkaftstmrttm (2) 
followed. 

1st this case one Ishri was tried by a Magistrate of the first 
class for an offence under section 457 of the Indian Penal Code, 
the alleged offence being theft. The Magistrate found that the 
lurking house- trespass by night was proved, but that the offence 
which the accused intended to commit was probably uot theft. 

<- The accused pleaded an alibi ; the evidence as to this, however, 
was not believed. The Magistrate convicted the accused under 

♦Criminal Revision No. 345 of 1906. 

(1) (1896) I. L. B„ 13 All., 74 , (2) (1894) I. L, R., 23 Calc., 301. 
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section 456 and sentenced, him to six months* rigorous imprison- 
ment. Ishri appealed to, the' District Judge, who confirmed the 
.conviction, but reduced the sentence to one of three months* 
rigorous imprisonment. The convict then applied to the High 
Court in revision, his main plea being that the facts found by the 
Magistrate were not such as would support a conviction under 
section 456 of the Indian Penal Code. 

Mr. A. U. Cl Hamilton , for the applicant. 

The Officiating Assistant Government Advocate (Mr. if. Mai- 
cortison); for the Crown. * 

Knox, J. — The accused, Ishri, has been convicted of an 
offence under section 456 of the Indian Penal Code. I am asked 
to interfere in revision on the ground that the evidence for the 
prosecution does not prove that the accused was m the house with 
a criminal intent. Reliance is placed upon the case, Brij Basi 
v. The Queen Empress (1). The* present case differs from Brij 
Basi v. Queen-Empress in one very important point. In the 
case quoted the offence of which the accused was convicted was 
house-trespass with intent to commit adultery. The husband was 
not called as a witness and did not appear as a witness, and the 
nephew who was the complainant and who was living in the 
house, was also not called as a witness* In the present case the 
husband was called as a witness and gave evidence at great 
length. He was cross-examined at considerable length also, and 
throughout the cross-examination the question was never asked 
him — a Did not Ishri come into the house with your consent?** 
One thing is abundantly clear from his evidence that Ishri's pre- 
sence in his house, namely, the complainants house at midnight was 
not with the .consent, or at the invitation of or for the pleasure of the 
complainant. The case is a very simple one. The accused was 
found inside the house of the complainant at midnight, and his 
presence was discovered by the wife of the complainant crying out 
that a thief was taking away her hanslb This may have been 
conjecture on her part, but whatever the intent was with which 
the accused entered the house, the knowledge of that intent is* 
specially within his knowledge, and if that intent was an innocent 
one, it was for him to say what it was, even if I do not go so far 

(I) (1896) I.L* in,! 19 Alt, 74. 
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as the Indian Evidence Act requires me to go, ns the burden of 
proving it is on him. In Ms defence the accused set up an alibi. 
The learned counsel who appears for the accused st renuously con- 
tended that inasmuch as the intention was an ingredient of an 
offence under section 456, it was for the prosecution to prove that 
the intention was a criminal one. In other words, if the 
owner of a house wakes up at midnight and finds a person inside the 
house and if he is not able to prove that he came there with a 
criminal intent and that man denies that he came to the house, 
it is still for the owner to prove that that intent wa* a criminal 
one, I fully agree with what has been laid down hv the Judges 
of the Calcutta High Court in a precisely similar case — Raima* 
kwnd Ram, v. Ohansamram (1) — and it is not for the first time 
in this Court that I have laid down the same. The learned Judges 
say, vide page 407 : — “ We were told that this did not prove any 
intention, though it might raise a suspicion of the intention 
being guilty. But what is the meaning of proof a* defined 
in the Evidence Act, which is the law of the land ? By 
section 8 of the Act ‘ a fact is said to he proved, when 
after considering the matters before it, the Court either 
believes it to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances of 
the particular case, to act upon the supposition that it exists.' 
That is the definition which the Legislature has laid down for 
our guidance as to when a fact is said to be proved. We may 
add that it is only the embodiment of a sound rule of common 
sense: and applying this definition and this rule of common sense 
to this case, we feel bound to say that a guilty intention is proved 
in this case and that it must have been some one of t how men- 
tioned in section 441 of the Indian Penal Code, though it is m.,t 
easy, to say precisely which of those it was." The petition fails, 
and I dismiss it. 


( 1 ) ( 1894 ) I. h. E., 23 Calc., 391. 
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■ Be fire Mr* Justice Aik man. 

CHID DU xm OTHERS (PeAIXTXJFS) tv KUNWAK SEX AXE OTHERS 

(Defexeaxts). * 

Xo. X of 1873 (Indian Oaths Act ) , section 9 — Agreement to he hound ly 
statement on oath of specified person— ~8uch agreement not revocable 
except for special cause. 

Where a parly to a suit lias made eiilicr a reference to arbitration ora 
\ ' reference . to y-'t.he- oath of a witness such as is provided for by /section 9 of fcbey 
Indian Oaths Act, 1873, he should not be"allowed arbitrarily to withdraw from 
the reference. Lehhraj Singh v. Dulhma Knar (I) and Bam ISfarmn Singh v. 
Balm Singh (2) referred to. 

This was a suit for possession, of a plot of sir land. In the 
Court of, first instance the parties stated that they had agreed to 
abide by the statement on oath of one Sobha Earn, Sobha Ram 
was summoned, and he stated that the plaintiffs had never been 
in possession of the land for 16 years and that one of the 
defendants, Barnaul, was in possession. In accordance with 
this statement the suit was dismissed. Before Sobha Ram’s 
evidence was recorded the plaintiffs had attempted to resile from 
their agreement upon the ground that Sobha Ram had colluded 
with the opposite side; and they again raised the point in 
appeal. The Additional District Judge, however, held that the 
appellants could not be allowed to withdraw their consent to 
the reference and dismissed the appeal. There was in fact no 
evidence whatever to suggest that the referee had colluded with 
the defendants. The plaintiffs thereupon appealed to the High 
Court. 

Dr. Tej Bahadur Saprn (for whom Mimshi Brij Mamin 
Gur lu ), for the appellants. 

The Iloidble Pandit Madan Mohan Malavhjn (for whom 
Munshi Iswur Snran), for the respondents. 

Airman, J, — In this case the parties to the suit put in a 
joint application stating that they had agreed that the case should 
be decided according to what a certain person named Sobha Ram < 

* * Second Appeal No, 347 of 3005, from a decree of J\ II. Cuming, Esq., 
Additional Judge of Aligarh, da Led t ho 21st of December 1004, eoiiftruiing: t% 
decree of Munshi Cbajjju Mai, Munslf of Etah, dated the loth of dune 1904, 

(1) (1880) I, L. It, 4 All, 302. (2) (1890) I. L. It, 18 All, 48 at j>. 49, 
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should state on oath. The learned MnmU accordingly issued a 
summons to Sobha Earn. When he appeared, the [slain iff\ who 
are appellants here, made certain allegations of cdhuton against 
S*"*bha Earn ami asked to be allowed to withdraw from 11m refer- 
ence, The learned Munsif refused to allow them to withdraw, 
ttiul m Solha Earn stated fcliut the plaintiffs hud not been in 
possession of the land in dispute for 10 \ears, and that the defend- 
ants had been in possession, he dismissed the suit* Tim decision 
of the Munsil was affirmed on appeal by the learned Additional 
Judge of Aligarh. The plaintiffs come hero in second appeal. 
In my judgment the Court below was right. In my opinion 
when a party to a suit has made a reference of this kind, whether 
it be considered to be a reference to arbitration or a reference to 
the oath of a witness, such as is referred loin section Oof the 
Indian Oaths Act, ISIS, he should not be allowed arbitrarily to 
withdraw from the reference. In this ease the plaintiffs 
produced no evidence whatever to support their allegation that 
the referee had colluded with the opposite party, I agree with 
what was said by Stuart, C.J., in Lekhraj Shigh wDnlhmn 
Ktoar (1). I would also refer to what is said in the cm*o of Jbt.m 
Mamin Singh \\ Balm Singh (2). For the above reasons I am 
of opinion that this appeal must fail and 1 dismiss it with 
cost?* 

Appeal f K^oubbhL 

[0/. also Bunsidhar v. Slid l Prasad, supra, p. Id,— Ea] 

Before Sir John Stanley, Knight, Chief Justice, and 2Ti\ Jusiim 
EAMJI MAL AKD another (Defendants) n C'HHOTE DAL (lU'AtVTirr) 
And BAX Dim LA L ( Dsrr n pant ). f 
°f f Indian Beyixfrutimi IT-rs Kegi 

' Division of a mortgage into two to ist tgc rcgistm fion, 

Held that there is nothing in the registration Act to render illegal the 
division of what whs apparently. one mortgage transaction relvtivo to u loan 
of Bs. 198 into two mortgages of even date e.»ch for Bs. 99, 


* Second Appeal No. 729 of 1905, from a decree of Balm Fra * Das, Sub- 
ordinate Judge of Bareilly, dated the 27th of February 1905, reversing a decree 
of Babu Prithwi Nath, Munsif of Aonk-Faridpuv. dated the 12th of Decem- 
ber 1904. v 
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The facts of this case are as follows 

The plaintiff Chlioto Lai at an auction sale in execution of a 
decree held by one Earn Narain against Bandhu Lai purchased a 
certain house. Subsequently to this purchase one Bansidhar sued 
for the sale of the house in satisfaction of two mortgage-deeds * 
held by him. Bansidhar obtained a decree and the house was 
put up for sale. 'When Bansidhar applied for execution of his 
decree, application was made by one Gulzari Lai for notification 
of his lien under two unregistered mortgage-deeds, each for 
Bs. 99 executed on the same day by Bandhu Lai, • and this 
application, though objected to by the plaintiff, was allowed. 
The plaintiff then instituted the present suit, in which he prayed 
for a declaration that the two mortgage-deeds held by Gulzari 
Lai might be declared fictitious and collusive and not binding on 
the property purchased by him. The Court of first instance 
(Munsif of Bareilly) dismissed tlie suit. On appeal, however, 
the Subordinate Judge held that the two mortgage-deeds in suit 
formed one and the same transaction by which a sum of Ks. 198 
had been borrowed by the mortgagor from the mortgagee, and 
that the transaction should have been embodied in one deed of 
the value of Bs. 198. If this had been the case, the deed would 
have required registration. On this reasoning the Court held 
that the deeds wore inadmissible for want of registration, and 
accordingly allowed the appeal and decreed the plaintiffs claim. 
Against this decree the sons of Gulzari Lai, who had since died, 
appealed to the High Court. 

Balm Jog indr o # Nath Ghaudhri (for whom Babu Bar at 
Chandra Chaudkr i), for the appellants. 

Dr. Satish Chandra Banerji (for whom Babu Bilal Prasad 
Chose), for the respondents. 

Stanley, C.J., and Bustomjes, J.~ The plaintiff respondent 
was the auction purchaser of a house. Subsequently to iris 
purchase it was sold in execution of a decree enforcing a mortgage 
created by two •unregistered bonds of different dates. When the 
property was put up for sale, the defendant, who had two mortgage * 
bonds of the value of Its. 99 each of even date (the 22nd of 
November 1899) applied that his lion may be proclaimed. The 
plaintiff objected, but his objections were dismissed. He then ' 
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brought- the present suit under section *283 of the Conic of Civil 
Procot! i iv. Tin.- ('<■ of fir t in tone.' di.-niL-sU ti. ' i'. An 

appeal was preferred to* the DP t. net Judge's Cotivpaud was decided 
by the Subordinate Judge;, lie held that as the two mortgage 
deeds formed portion? of one ami the same transaction by which 
a stmt of Rs>. 198 iiaJ been lr*ir rwi'd by the mortgagor horn the 
mortgagee, the t aus&eticm should have been emlodied in one 
deed of tlio vulueof R?. IDS. This would have in.ce*-U;itod the 
deed being registered. By thus securing the loan through two 
separate dyads the defendants avoided the expenses he would 
have had to incur under the Registration. Act. He therefore held 
that the two deeds were invalid and lienee he decreed the appeal 
and the plaintiff's claim, awarding him costs in both the Courts. 

Before us the same point is raised in this, second appeal, and 
it is urged that no fraud was committed in the transaction through 
having embodied the amount *f the loan in two separate deeds 
of the value of Ks. 99 each. We agree with this view of theeaso. 
There is nothing in the Registration Act which forbids the splitting 


up of a transaction in this manner. We therefore allow lids 
appeal and set aside tie decree of the lower appellate Court, 


8ii.ee 

it decided this appeal on a preliminary point, we remand it under 
section 562 of the Code of Civil Procedure for decision of the 
remaining points on their merits. Costs here and hitherto will 
abide the event. 

Appeal decreed and cause rema nded. 
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Before Mr, Justice Sir George Knox ami Mr. futtice diktmn* 

SHI GOPAL akd others {Deti^ha^ts) t \ AYESHA BEGAM jot axotjbeb 
(Plaintiees), akb KASIM A LX aTO others (Deftinbavi’s) * 
Possession— Suit for possession based on possessory title of plaintiffs* 
predecessor— Plaintiffs never themselves in possession— Cause of action, 
Musammab Wassir Jan, the owner of certain zamindari property, died cm 
the 18th of December 1889* leaving no direct heirs. After her death the 
property was taken possession of by the four nephews of Mimimmti Wassir 
Jan’s deceased husband. One of these nephews, Disbar at, died on the 7th of 
August 1890, whereupon the share of which he had been in possession mm 
appropriated by his son Kasim to the exclusion of Kasim’s two sisters Ayeslm 

* Second Appeal No. 197 of 1904 from a decree of W* XL W^cuT Km 7~" 
District Judge of Agra, dated the 14th of December 1903, eontirminir a llccim 
of Eabu Baidya Nath Das, Munsif of Agra, dated the 23rd of Februun? 1903 
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Begam and Kudrat Begam. While in Kasim's possession the property, or 
part of it, was sold in execution of a decree against Kasim and purchased by 
Shi Gopal and others. On the 7th of August 1902, Kasim's sisters sued to 
recover their shares of the property as heirs of Bisharat* 

Meld by Knox, J. (dissentients Ailnnan, J,) that, inasmuch as the plaintiffs : 

' had never at any time been in possession of the property claimed by them, 
their suit would not He. Asher v. Whitlock: (1), Gohind Trasad v* Mohan Lai, 

(2), Marayana Bow v. JDharmaehar (3), Pahlwan Singh v* Bam Bhorose (4), 
Sundar v. Parbati (5), and Ismail Ariff v, Mahomed Ghons (6), distinguished, 
Modson v. Walker (7), and Butcher v. Butcher (8) referred to* 

Aik man, J. — Contra , The plaintiff’s father Bisharat having held a 
possessory title— heritable and transferable— good as against all except the 
true owner, there was nothing toj prevent his heirs bringing the present suit* 
WaK Ahmad Khan v. Ajndfda Kandu (3), Gvbind Prasad v. Mohan Lai 
; (2), Asher v. Whitlock (1), Deed. Pritchard v. Journey (10), Pahlwan Singh 
v. Barn Bh arose (4), Balm Bam v, Banka, JBehaH Lai (11), Monty mm Mom w* 
JDharmaehar (3) and Sunday v. Parbati (5) referred to. 

This was a suit to recover possession of certain immovable 
property, and arose out of the following facts. The property in 
suit originally belonged to one Musammat Wazir Jan, who 
died on the 18th of December 1SS9, leaving no direct heirs. 
Possession of the property was on her death taken without any 
legal title to the same by the four nephews of her deceased 
husband. One of these nephews, Bisharat, was the father of the 
plaintiffs respondents Ayesha Begam and Kudrat Begam. 
Bisharat died on the 7th of August 1890. His share of the 
property mentioned above was taken possession of by his son 
Kasim Ali to the exclusion of his ( [i.e Kasim’s) sisters, the 
plaintiffs. The appellants Shi Gopal and others got a decree 
against Kasim and puichased the property in 1901. The suit out of 
which this appeal arises was brought by Bisha rat’s two daughters 
against their brother Kasim and the auction purchasers to recover 
the share of the property which they claim by right of inheritance 
from their father Bisharat. They obtained a decree from the 
Court of first instance (Mu ns if of Agra) which was affirmed 
on appeal by the learned District Judge. The defendants, auction 
purchasers, appealed against this decree to the High Court. 

(1) (1863)* L. n.. X. Q. i>., 1. (fi) (1S03) r. L. R„ £0 Calc., 834, 

(2) (1001) I. L. R„ 24 All., 187. (7) (1872) L. K„ 7 Excb., 65. 

(3) (1002) J. h. K„ 2*1 Mad., Ml, (S, (i>-£7) 7 iS. ami (.'.,309. 

(4) (1904) I. h. li,, 27 All., 109, (9) (1801) I, h, 13 All, 637. 

(5) (1880) I. L. R., 12 AIL, 51. ( 10 ) (1837) 8 C, and It, 09. 

(11) WcuTvJy Xoti-.-*, lOOO, p. isk ;* 
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Ksrox, J,— This second appeal arises out of a suit; brought by 
two ladies who, as daughters of one Bisharat Ali, laid an action 
in ejectment against certain persons, purchasers of the property 
in dispute. These last named persons are in possession of that 
property under a sale-deed executed in their favour by one Kasim 
Ali, a son of the same Bisharat Ali. Kasim Ali was arrayed 
as co-defendant with his vendees. 

They also asked for mesne profits. 

Both the Courts below decreed the claim. The appellants, who 
are some out of the transferees from Karim All, have come here in 
second appeal. They set out in their memorandum of appoal four 
pleas. The first and second were not pressed, but the third and 
fourth have been maintained, artd we are indebted to the learned 
advocate who appeared for the appellants for a very able, elaborate 
and exhaustive argument on the remaining pleas. Before entering 
upon this argument it is better to set out the facts of the case. 

The properly in dispute was originally tiie property of one 
Musammat Wazir Jan. She died on the 18th of December 1889, 
leaving no direct heirs. The four nephews of her deceased 
husband took possession of this property without any legal title to 
the same. Part of this property was waqf property, but with 
this part of the property we are nob concerned in this second 
appeal. 'With the consent of the remaining nephews, one nephew, 
Bisharat Ali, was appointed manager of the waqf and recorded as 
owner of the property in dispute. Bisharat Ali” died on the* 7th of 
August 1890, and on August 9th, 1890, Kasim, son of Bisharat 
Ali, the present respondent, was in turn recorded as owner of the 
disputed property. The three nephews sued Kasim for partition. 
They obtained three-fourths of the property and the remaining 
fourth was left in the hands of Kasim. Kasim appears to have 
been considerably in debt. His property was brought to sale and 
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If these facts have been correctly stated, the action which I 
have to consider is an action in ejectment laid by the heirs of a 
trespasser whose only title to the land was possession, heirs who at 
the highest had a right to possession, but have never entered upon 
possession, against transferees from a trespasser who are in'* 
possession and whose possession in their own persons and in the 
person of their transferors has been peaceable possession for 
twelve years all but two days. 

The contention on behalf of the appellants is that the appel- 
lants, inasmuch as they are transferees from Kasim, who was and 
has been in peaceable possession, are entitled to retain that 
possession against every one but the <c rightful owner ” and they 
contend that the plaintiffs are not such Ct rightful owners. ” Reli- 
ance is placed upon the case of Asher v. Whitlock (1) and the rule 
of law therein laid down that possession is good title against all 
but the true owner. 

The learned vakil for the respondents maintains that the 
doctrine contained in Asher v. Whitlock, especially as it has been 
interpreted in Gobind Prasad v. Mohan Lai (2), Narayana 
R ow v. Bharmachar (3), Pahlwan Singh v. Ram Jiharose 
(4), Sundar y. Parbati (5) and Ismail Ariff v* Mohamed 
Ghous (6), is entirely in favour of his clients. 

The point raised is by no means an easy one to decide, but 
after very careful consideration I have come to the conclusion 
that in the case now under consideration the possession of the 
appellants should prevail. The case before me differs, as I shall 
presently show, from all the cases cited by the respondents which 
I consider in this point, and it is a point fatal to the respondents' 
claim, that in all these cases the person claiming to be rightful 
owner showed that he, or the person from whom he derived title, 
was in possession at the time when the trespasser entered upon 
possession. 

In Asher v. Whitlock Mary Ann Williamson from whom 
Asher derived title was in possession till February 1863. Whit- 
lock, the trespasser, entered upon the property in April 1861* In 
Govind Prasad v. Mohan Lai , Balkishan, from whom Govind 

/ . , (1) , asm) L. R, 1, Q. 1. (4) (1904) I. L* R>» 27 All., 169. 

m (1901) I. L. R„ 24 All., 167. * (6) (1889) L L. R. ? 12. All, 61. 

W (1902) X* L» R„ 26 Mad,, 6X4 (6) (1898) l L. B* 20 OI% 884 
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Prasad derived title, was in possession up to the Oth .September 

1895 and the trespasser through Musaauuat Gauro entered into pton- 
sos.-ion immediately upon the Oih September 1895. This ease may, 
however, bo left out of consideration, for Gov inti Prasad really 
succeeded upon good and valid title as next heir to the original 
rightful owner of the property, and tk quo-lton which ari-os in 
this case did not as a matter of fact arise in that case. 

In Narayana Row v. Dkannachar ( i }. Dim nuichar f h n .ugh 
Jayachar was in possession up to l*'% and ti.e trespasser entered 
into possession some time in 1897, either himself or through the 
lessees whose lease expired in 1897. 

In Pahlwan Singh v. Bern Bharoso (-2), Kajkunwar from 
whom Ram Bharoso derived title was in possession up to 8th 
June 1902, when she let Pahhvau Singh and Rodhan, the tres- 
passers, into possession. In StynJar v. Purbnti (8), Similar was 
throughout in possession up to and after she brought her suit, iu 
Ismail Arif v. Mohamed Glams (1), Ismail Ariff was in 
possession up to aud after he brought his suit. 

In all these cases then the plaintiffs who bused their title 
upon possessory titles could show possession up to, if not after, 
the moment when trespass was committed by the persons against 

•whom they sought to maintain their title. 

In the present ease, while it canuot be questioned that Biaharafc 
All had such possession as conferred an interest which was 
capable of being inherited by his daughters, the present appellants, 
it has not been sllbwn that that right to possession ever matured 
into possession, and consequently it has not been shown that when 
Kasim Ali entered as a trespasser the ladies were in possession 
either directly or indirectly. 

It must not be overlooked that nowhore in the plaint do the 
appellants state that Kasim Ali held on their behalf or as trustees 
for them. This idea was apparently suggested by the issues which 
■Iran struck by the Court of first instance. The judgment of cbe 
Tower appellate Court on this point runs as follows 
; “ The question as to whether the plaintiffs received profits 

from their brothers need hardly be considered. Tine evidence that 


. (1) (1902) I. L. E., 26 Mad., 514, 

(2) (1904) I, L. E., 27 All, 100. 


I. L. E, 12 All, 61. 

1. £j. B„ 20 Calc., 664. 
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they did is doubtful, and I find that they have not proved such 
receipts. But they are entitled t » claim as the heirs of Bisharat.” 

This shows that the position, if ever taken up in sober earnest, 
was never established. The appellants, according to the learned 
Judge, succeed only on the bare title that they are the heirs of 
Bisharat Ali and have acquired his right as in possession to 
maintain that possession as against all but the rightful owner. 

This being the ease, and that right to possession never having 
ripened into possession for a single moment, can they maintain 
an action of ejectment ?' For they are out of possession, and before 
they succeed they must, as they realize in their plaint, eject the 
respondents. 

In Hodson v. Walker (1) that eminent lawyer Baron Martin 
observed in an action for ejectment that “ it is common learning 
that to maintain trespass to real prpperty the plaintiff must have 
■ been in possession at the time the trespass was committed. The 
gist of the action is the injury to the possession, and the plaintiffs 
having the title will not enable him to maintain trespass : 1 
Chitty on Pleading, pp. 149 — 197 ; Butcher v. Butcher (2).” 

In Cole on Ejectment it is pointed out (Ed. 1857, p. 213) 
that “ if a defendant is shown to be a mere wrongdoer, proof 
of prior possession and of the wrongful act of the defendant 
whereby the plaintiff was deprived of possession are sufficient 
primd facie evidence of title to maintain an action for ejectment. 
See also Butcher v. Butcher (2), where Lord Tenterden, C.J., 
held that “if he who has the right to land enters and takes 
possession he may maintain trespass,” 

All that the appellants prove in this case is that their father 
was in possession of this land before the respondents, and that 
they have a right to inherit from him, nothing more. They 
set up the presumption of possession against the presumption which 
the respondents put forward—" Possessio contra omnes valet 
praster eum cui jus sit piossessionis ’’—and the onus being upon 
them their case s! ould fail. The right to inherit coupled with - 
their father’s possession would not avail against the rightful 
owners, the heirs of Musanuuat Wazir Jan, if any came forward 
and established their title; should it be allowed to prevail against 
(1) (1872) L. K„ 7 Exch., 53. (2) (1827) 7 B. and C. 399, 
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Ka«im Ali, who entered upon the land when vacant and has held 
it for well nigh twelve years? If on the other hand they could 
go further and prove that while they were in peaceable possession 
Kasim Ali ejected them, it would be very different. But this 
they have not done. If Bisharat Ali were alive and had remained 
out of possession, as his daughters have done, and had instituted 
this suit against Kasim Ali, he could not have obtained a decree. 
Is it not au anomaly that his daughters should obtaiu_that which 
he could not have old ai ned ? 

I would therefore decree the appeal, but as I have the rnisfor- ■ 
tune to differ from my learned colleague, and his judgment is for 
affirming the decree appealed against, that decree uiu.-t be affirm- 
ed. 

Axeman, J. — The property which forms the subject matter 
of this second appeal belonged, to one Musammat Wazir Jan, 
who died on the 18th of December 1889, leaving no direct heirs. 
.Possession of the property was on her death taken by the four 
nephews of her deceased husband. One of these nephews Bisharat 
was the father of the plaintiffs respondents Ave-ha Begum and 
Kudrat Begam. Bisharat died on the 7th of August 1890. His 
share of the property mentioned above was taken possession of 
by his son Kasim Ali to the exclusion of his (i.c., Kasim’s,) 
asters, the plaintiffs. The appellants got a decree against Kasim 
and purchased the property in 1901 . The suit out of which this 
appeal arises was brought by Bisharat’s two daughters against 
their brother Kasim and t the auction purchasers to recover the 
share of the property which they claim by right of inheritance 
from their father Bisharat. They obtained a decree from the Court 
of first instance which was affirmed on appeal by the learned 
District Judge. The defendants, auction purchasers, come here 
in second appeal. Several grounds are set forth in the memoran- 
dum of appeal, but the one ground urged and most ably argued 
by the learned advocate for the appellants is that, under the 
circumstances stated, the plaintiffs are not entitled to recover tho 
property as heirs of their father Bisharat, I was much 
impressed by many of the arguments put forward by the 
' appellants’ -learned advocate, but in my opinion the appeal 
cannot succeed, as the case is covered by authority. It has 
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been decided by a Full Bench of this Court in Wali Ahmad 
Khan v. Ajudhia Kandu (1) that the provisions of section 
9 of the Specific Belief Act do not debar a person who has been 
ousted by a trespasser from immovable property to which he has 
merely a possessory title from bringing a suit in ejectment on 
Ms possessory title after the lapse of six months from the date of 
his dispossession. In the case of Gobind Prasad v. Mohan'Lal 
(2) it was held by the learned Chief Justice and Bur kit t, J., that 
u a person in possession of land without title has an interest in 
the property which is heritable and good against all the world 
except the true owner, an interest which, unless and until the 
true owner interferes, is capable of being disposed of by deed or 
will, or by execution sale, just in the same way as it could be 
dealt with if the title were unimpeachable.” In the case just 
cited reliance is placed on the case of Asher and wife v. Whit- 
lock (8), which decision clearly supports the view taken by this 
Court in the case just mentioned. In Asher v. Whitlock it w ? as 
contended in argument that where there are two trespassers the 
one last in possession is entitled to keep the land until the person 
having title ejects him, but this argument did not find favour 
with the Court. As I understood the learned advocate for the 
appellants, his case was that as the plaintiffs had never them- 
selves been in possession they were not entitled to maintain a 
suit based on their father’s possessory title ; but the facts of the 
case of Asher v. Whitlock are clearly against this proposition, 
as there a suit by the heir at law of the devisee of a testator who 
had himself no good, title to the land which he bequeathed was 
successful, the defendant not being aide to show title in himself 
and not having acquired any right by prescription, although the 
heir at law had never been in possession. I “would also refer to 
the case of Doe d. Pritchard v. Jauncey (4). That was a suit 
in ejectment tried before Mr. Justice Coleridge and a jury at the 
Worcester Assizes in 1837. In summing up to the jury the 
learned Judge says : — <c The father at the time of his death had 
occupied hut seventeen years, and the learned counsel for the 
defendant has said that, as the father had not a good title then, 

(1) (1891) L L. R., 13 AIK 537. (3) (1865) L. IL, I Q. B. # I* 

(2) (1901) I. L. R., 24 AIK 157. (4) (1837) 8 C. and P„ 99. ' 
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from Dot having possessed twenty years, the property would not 
descend to his heir, but would go to his executor. That is not so, 
for the moment the father had taken it, if he died, it would (pro- 
vided the owner did not interfere) descend 1 1 hi- -on." The ease 
in I. L. R„ 24 Allahabad, was followed in RdU.'n B’n <jk v. 
Rim Bha rose (1) and in B'hit Run v. Ruth' BU> in" L>1 (21. 
The authorities on this point n civ n-id-rcd 1 y the Madras 
High Court in Xnr<njtintt M\im v, Dh nn CH, "hero it 
was held that possession under the Indian us- under the English, 
law is good, title against all but the true owner. That i- n para- 
graph on page 518 of the judgment, the op tiirtg words of which, 
if taken by themselves, would scam to snpjwt the app-Uant**’ 
case. But to take those opening word- by them elves would he 
to go against the ease u? A$h>u' v. Wh>tlocb and when the para- 
graph is read as a whole it is clear that. i. i* nut in tavour of the 
appellants* case. In the b >dy of t' at judgment tac burned 
Judges of the Madras High C.mtsiy,at page. 5 Id:— " In the 
language of modem English authorities p >s-cs- 1 n is good title 
against all but the true owner, and a parson, in peaceable posses- 
sion of land bus, as against every ono but t te true owner, an 
interest capable of bring inherited, devised, or 'conveyed,*' 1 his 
in my judgment correctly represents the law tvs laid down by tlw 
authorities. It is apparent from the 'judgment of Lord Watson 
in the ease of Swndiir v. -ParkUi (4) that their Lwdship^ of the 
Privy Council approved of the doctrine hud .dv,wn in Adieu' y, 
Whitlock. 

The case then stands thus. Bisharat, the phxintillV fat; • r, had 
a possessory title which on his death passed to Iris heirs, His 
daughters, the plaintiffs, were entitled to a share of this property, 
the whole of which was wrongfully taken possession of In tMr 
brother. They have brought their suit within the statutory period 
of twelve years. They have a good case against him to recover 
possession, and they have an equally good case against the appel- 
lants who derive their title through him. Thjs disposes of the 
* only plea urged in appeal. I would for those reus, ns dbtm-s 
this appeal with costs. 

, (I) (1904) I. L, E., 27 AIL, 169. (3) (1902) I. L. I!., 26 M «!., M L 

' (2) Weekly Notes, 1936, p. 184. (4) (1*89) I. L. It., 32 All., 01, 
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By the Court : 

The order of the Court is that the appeal is dhiuis ed with 
costs. . 

Appeal dismissed. 


MISCELLANEOUS. 


Before Mr. Justice Sir George Knox. 

In the matter of the petition of MUHAMMAD ABDUL HAL* 

Act No. XVIII of 3879' (Legal Practitioners* Act J, sections 13 and 14— 

Jurisdiction —inquiry by Court subordinate to the High C&urt into con- 
duct of jpleader practising he fore it. 

Held that the words any such misconduct as aforesaid ’* as used in sec- 
tion 14 of the Legal Practitioners Act, 1S79, relate' to all the cases set out in 
section 13 of the Act. The authority therefore to inquire iuio a matter fal- 
ling within the purview of section 13, clause (fj, of the Act is not confined 
to the High Court, but may be exercised by a subordinate Court before which 
the pleader or mukhtar whose conduct is called in question may be practising. 
In the matter of Puma Chunder Pal , Mukhtar (1), In the matter of 
Southekal Krishna Mao (2) and In the matter of a Pleader (3) referred to. 

This was an application arising out of the following circum- 
stances. On the 15th of May 1906 the District Magistrate of 
Bijnor passed an order directing a Deputy Magistrate to charge 
. one Muhammad Abdul Hai, a pleader, under section 14 of the 
Legal Practitioners Act and to adjudicate on the charge. The 
alleged improper conduct on the part of the pleader was that of 
** tempting and inducing two subordinates to act contrary to their 
duty in allowing him to examine the treasury cash Look.” The 
pleader concerned applied to the High Court under u section 15 
of the Indian High Courts* Act” praying that the Court under 
its general powers of superintendence might order tie DLt.iet 
Magistrate not to take proceedings against tie applicant upon 
the ground that the District Magistrate had no jurisdiction 
conferred upon him by the Legal Practitioners Act, 1879. 

Mr. Abdul Majid and Balm Surendra Nath Sen, for the 
applicant. 

The Officiating Government Advocate (Mr* IF. Walla eh), in 
support of the order, 

* Miscellaneous No. 225 of Ii>00, 

(1} (1899) I, L* K,, 27 Calc., 1023. (2) (1887) 1, U B. # 13 C»k%* 152, # 

(3) (1902) L U It, 2(3 M nl f 448. " 
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Kxgx, J. — On the jufeli of May 1900 tbe Collector an<1 
M ag nitrate of JJijiior diietsted a Deputy* Mug’Ll rate Mibonlmuie !u 
him to charge a certain pleader under section 14 with improper 
conduct and to adjudicate on too charge. The improper conduct 
in anofc! er portion of the order h set out as conM ting of tempting 
and enticing two subordinates of the Collector’# office to act 
contrary to their duty in allowing him* the pleading to examine 
the treasury account-look. The pleader concerned applied to 
this Court under: “sec Jon 15 of t o Indian High Courts 1 Act n 
and asked this Couit to direct the Collet tor of Bijnor not to make 
any inquiry* The learned counsel who appears for tl e pleader 
concerned contends that section 14 of the Legal Ihuctitloiiers^ 
Act, 1879, empowers Courts Mil ordinate to this Court, only (o 
hold inquiry into ea os which fall within clauses ( a) and (h) of 
section 18 of the said Act. Clause (f) of the Mime section, which 
contains the words u for any other reasonable cause/ 1 must, ho 
argued, be interpreted, see tar as section 14. is c> net rued, as li fur 
some cause amounting to misconduei in th.e discharge of Jus pro- 
fessional duties ” and it did m.J empower such i\ art to fold 
inquiry fur any cause under neib n 18 falling uutsufo elamo fo) 
and (6) of section 18, and mbeondum in the di>fo urge m; profes- 
sional duty, in support of hi^ argument he uderrul 1 1.5- Court to 
the case of In the mutter of Parna Vhiuithr Pal 9 MiMda-r (1.), 
and particularly to t T at portion of the judgment of 314*. Jii>l;eo 
Hill which is io be found at page 1041 * “Section 1 j deals with 
that power and provides that, ifoa pleader or inukhtur practising 
$& ; : any :&ubo r'diu a Le Court ischarged in such Court with, 4 taking 
instructions as aforesaid ’ or 1 with any such infoeuidmT as afore- 
Said/ the presiding officer shall send him a copy of the charge mnl 
also a notice that, on a day to be appointed therein. Mich charge 
Will be taken into consideration ; and then follow directions as Vo 
tbe procedure to be adopted in the matter. The taking of iimtme- 
■' tions and misconduct hero referred to relate to clauses (a) and 
(b) respectively of section 13— see In the matter of 8 kmdnbd 
/ 1 Krishna JRao (2) and it is only in such eases that a subordinate 
Court is authorized to proceed under action 14” The view 
foken ; ;, by ■„ Hill, J., undoubtedly supports the argument put 

(1) (1899) I. L* It., 27 Calc,, 1023. (2) (1SS7) I. L. It., 10 Cue., 102. 
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forward by the learned counsel, but with the greatest respect to 
that learned Judge, it appears to mo that sufficient weight was 
not attached to the important change which was introduced iuto 
section 13 of Act XVIII of 1879 by Act Xo. XI of 1896. At 
any rate I find no specific allusion to the change by which the 
various offences enumerated in section 36 of Act Xo, XVIII of 
1879 were removed from the place' where they originally stood 
in the Act and so placed as to precede section 14, or it may bo 
that, as the misconduct which was then before the Judge was 
misconduct which had taken place in 1891 or some earlier date, 
it was held that the case was one which fell within the law as 
contained in the earlier Act. I find that this point was specially 
considered by Ghosh, J., who came to the conclusion that it was 
extremely doubtful whether such misconduct, namely, misconduct 
antecedent to enrolment of the mukhtar as mukbtar was “any 
other reasonable cause,” within the meaning of section 13, and 
he doubted that the Legislature ever intended to provide for 
such a ease. Still, as will be seen from the whole teuour of his 
judgment, be considered that the words “ any such misconduct as 
aforesaid ” in section 14 of the Act as amended did apply to all 
the provisions contained in the amended section 13. Anyhow 
the case upon which Hill, J., relied, n-.inely, In the matter 
of Southekal Krishna Rao (1) was a case in 1887 antecedent to 
the change which was made in section 13. If I were to adopt 
the construction which the learned counsel for the pleader wishes 
me to adopt, I should be practically holding that offences falling 
within clauses (t) to (J) are not misconduct iuto which subordi- 
nate Courts can fold inquiry. Although I do not base my judg- 
ment on the inconvenience which would be caused to subordinate 
Courts, I base my judgment on the inconvenience which would 
bo caused to legal practitioners, and also to this Court, were this 
Court the only Court that could hold inquiry into the cases falling 
under clauses (e), {d) } (e) and (f) which had been committed 
or which were said to have been ermmitted before a subordinate 
Court. Looking to the difference between sections 13 and Idas 
they originally stood, and sectimis 18 and 1 .1 as they now stand, 

I find myself compelled to hold that the words “any such 
(1) (1887) J. L. It., 15 Pale., 152. 
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The plaintiff in this ease sued as a lessee of 
to obtain an injunction for the closing of a door 
defendants upon the ground, that the door in quei 
with the plaintiff’s right of privacy. The 
instance (Muusif of Koil) decreed the plain ti: 
the lower appellate Court (additional Subordi; 
Aligarh) affirmed the decree though in a modiii 
defendants appealed to the High Court, urging * 
plaintiff, not being the owner of the house, had no 
Munshi Gulzari Lai , for the appellauts. 

Affitiaaft sfr;-* *«< 

S53Sr*~ -w.'JA^&s/SiSE 

( 1 ) ( 1002 ) I. L. a, 26 Mai. « 8 . 
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' Mr. M. L. Agartvala (for whom Munshi Gobind Prasad) 
for the respondent. ’ 

Aikmak, J. The plaintiff, who is respondent here, obtained 
fiom the lower appellate Court an injunction directing the appel- 
lants to close a certain door, which had been opened by them on 
the ground that it interfered with the plaintiff’s privacy. The 
defendants come here in second appeal. The only plea urged 
before me is that the plaintiff could not maintain the suit as it 
was not shown that he was the owner of the house, the privacy 
. of which was interfered with. In support of this plea reference 
is made to the ca se — Gokal Prasad v. Radho (1). It is true that 
at page 387 of the judgment in that ease, it is said that an owner 
of a house has a good cause of action where there is substantial 
interference with the right of privacy. But I cannot take this 
as deciding that the o wner only has a good cause of action in 
such a case. There is no reason why a lessee, or other person 
who is in lawful possesssion of premises, may not maintain an 
action if his right of privacy is interfered with. No plea is set 
tip here to the effect that the door was opened with the consent of 
the owner of the house occupied by the plaintiff. The learned 
vakil for the appellants practically admits that the language of 
section 4 of the Easements Act, which defines an easement as a 
right which the owner or occupier of land possesses, is against 
mm, I dismiss the appeal with cods, 

. • LJlc °kj QCf:iou under section 561 of the Code of Civil Procedure 
is not pressed and is likewise dismissed. " 

Appeal dismissed* 
(1)*(1888}I„L.E.,10 AIL, 358, 
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under which the property of which they were joint owners 
was divided,. The Court of first instance dismissed the claim 
on the ground that the suit was not cognizable by a Civil 
Court in view of the provisions of ^section 32 of the North- 
Western Provinces Tenancy Act, Act No. II of 1901. On 
appeal the learned District Judge modified the decree of 
the Court below and gave a decree to the plaintiffs for possess 
sion as mortgagees of one-half of the holdings in rnauza Duneiia, 
Of these holdings the appellant, Achhey Lai, is recorded as the 
sole mortgagee. Against this decree the present appeal kas been 
preferred. 

The holding in question is an occupancy holding, and the only 
interest which the parties or any of them have in it is a mortga- 
gee right. The learned District Judge in his judgment observes 
that “ the lower Court has treated the suit as one for the division 
of holdings and has dismissed it as such under section 32 of Act 
II of 1901.” He then says; —“I do not think this view is 
correct. In no case is it proposed to divide a holding. All the 
holdings are let to sub-tenants and the agreement is in effect 
merely that the rents of the holdings shall be collected in varying 
proportions by the parties to it. Nor is it a suit to divide the 
rents of holdings, but a suit to give effect to a certain agreement 
as to division which is a very different thing,” We are unable 
to agree in the view of the learned District Judge. We think 
that the suit is one within the purview of section 32 and is not 
cognizable by a Civil Court. The Court is asked to declare that 
the plaintiff is entitled to an undivided share of an occupancy 
holding and to put him into possession of that share. To the 
agreement which forms the basis of the claim the landholder * was 
no p&rty. Section 32 (1) prescribes that w no division of a hold- 
ing or distribution of the rent payable in respect thereof made by 
the co-sharers therein shall be binding on the landholder unless 
it is made with his consent; ” and paragraph (2) of that section 
declares that a no. suit or other proceeding for the division of a 
holding or distribution of the rent thereof shall be entertained 
in any Civil or Revenue Court.” Neither a Civil or Revenue 
Court can therefore partition or divide an occupancy holding* 
Such partition or division can only bo effected out of Court with 
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Before Sir Stanley, Knight, Chief Justice, and Mr. Justice Sir George Knox, 
ACHHEY LAL (PKFENnANi) r. .TANK! 1’IiASA l> a.vd axotukb 
: (FXAI5fIT^S)^ 

Act (Local ) So. II of mi (Agra Tenancy Ad), section 32 -Oceupamy 
holding — Jurisdiction^' Civil and Revenue Court** 

Whore plaintiffs sued in a Civil Court for possession under an agreement 
of part, of an oceupanry holding; llvU that; the suit wmiM not lie, being 
contrary to the intention of section 32 of the Agra Tenancy Aefc, 1 1HJ1» 

This was a suit for recovery of possession of, mu* ngsfe 
other culiivatory holdings, a moiety of some land situate in nmuza 
Duuelia in the district of Muttra, of which the plaintiffs, 
complained that they had been wrongfully dmpns^ssvd by the 
defendants. The plaintiffs and the defendants were descendants 
of one Naval Kishore and were closely related, and the claim 
was based upon an agreement of the 16th of May 1801, under 
which the property of which the plaintiffs were joint owners 
was divided. The Court of first instance (Subordinate Judge 
of Agra) dismissed the claim upon the ground that the suit was 
not cognizable by a Civil Court in view of the provinions of 


section 82 of ■ the Agra Tenaucv 


Act, 11)01, 


On appeal the 


District Judge modified the decree of the Court <•£ iu>t insfurco 
. and gave a decree to the. plaintiffs for possession as mortgagees of 
one-half of. the holding An mtiuzu Dmsetia. Against/ tliH 
decree the defendant Aehhey Lai, who was recorded as sole 
mortgagee of tlmse, holdings appealed to' the High Court 

Babu Mohan Lai Sandal, for the appellant. 

Babu Satya Chandra Muherji, (for whom Ba) u Sthl Prasad 
Ghose), for the respondents. 

Stanley, C.J., and Kn t ox, J. — In t! e suit out of which this 
appeal has arisen the plaintiffs respondents claimed a decree for 
possession of. amongst other eultivatory la mis, a moiety of land 
situate in mauza Dunetia in the district of Muttra, of which I hey 
complained that they had been wrongfully dispossesmei Ijv the 
defendants. The plaintiffs and the defendants are the drneuid- 
anfcs of. one Naval Kishoro and are closely related, am I the 
claim is based upon an agreement of the loili m Mar jspj^ 


# ^concl Appeal N r o 21 of 11)05 from a d> m»e of H. \V;c: a-t. a K ,j. 
Lxstnct Jiidga of Agra, dated the 2cJ;li of Sapioinbor JUiup ji.udi fy a dtmm! 
oIBaba Baj JSutlx Fmsad, Subowfout* J;;.l S u uf Agra, «Utcd thc'auili.uf Juiu 
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under which the property o£ which they were joint owners 
was divided... The Court of first instance dismissed the claim 
on the ground that the suit was not cognizable by a Civil 
Court in view of the provisions of ^section 32 of the North- 
Western Provinces Tenancy Act., Act No. II of 1901. On 
appeal the learned District Judge modified the decree of 
the Court below and gave a decree to the plaintiffs for posses-, 
sion as mortgagees of one-half of the holdings in mauza Dunetia. 
Of these holdings the appellant, Aehbey Lai, is recorded as the 
. sole mortgagee. Against this decree the present appeal kas been 
preferred. 

The holding in question is an occupancy holding, and the only 
interest which the parties or any of them have in it Is a mortga- 
gee right. The learned District Judge in Iris judgment observes 
that “ the lower Court has treated the suit as one for the division 
of holdings and has dismissed it as such under section 82 of Act 
II of 1901.” He then says:— “I do not think this view is 
correct. In no case is it proposed to divide a holding. All the 
holdings are let to sub-tenants and the agreement is- in effect 
merely that the rents of the holdings shall be collected in varying 
proportions by the parties to it. Nor Is it a suit to divide the 
rents of holdings, but a suit to give effect to a certain agreement 
as to division which is a very different thing.” We are unable 
to agree in the view of the learned District Judge. We think 
that the suit Is one within the purview of section 82 and is not 
cognizable by a Civil Court. The Court is asked to declare that 
the plaintiff is entitled to an undivided share of an occupancy 
holding and to put him Into possession of that share. To the 
agreement which forms the basis of the claim the landholder was 
no p&rty. Section 82 (!) prescribes that u no division of a hold- 
ing or distribution of the rent payable in respect thereof made by 
the co-sharers therein shall be binding on the landholder unless 
it is made with Ms consent; ” and paragraph (2) of that section 
declares that a no. suit or other proceeding for the division of a 
holding or distribution of the rent thereof shall be entertained 
In any Civil or Revenue' Court.” Neither a Civil or Revenue 
Court can therefore 'partition or divide an occupancy holding* 
Such partition or division can only bo effected out of Court with 
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the consent of the landholder. What the 0 Tad is asked to clo in 
this case is to declare that the plaintiffs, who at the I. e-tare joint 
owners of an occupancy holding, have a legal right to a definite 
share in such holding and to put them into possession of that 
share. This is in effect to declare that a division of a holding 
without the cement of the landholder is binding and enforceable. 
The section appears to ns expressly to foibid this. We may add 
that if a Court is not permitted to entertain a suit for tie divi- 
sion of a holding and cannot therefore divide the holding, it cer- 
tainly, we think, ought not to attempt to adjudicate upon claims 
of joint tenants to be entitled to definite shares of such holding, 
and thai # too behind the hack of the landholder. We max further 
point out that if the Court were at liberty to declare the rights of 
parties to separate parts or shares of an occupancy holding, great 
difficulty might be experienced in working cut the provisions of 
section 22 of the Act in regard to the succession to tenancies. Wo 
think in view of the scope and object of the Tenancy Act that no 
restricted interpretation should be placed upon section 82. The 
Legislature has shown in unmistak cable terms that the division 
of a holding 'should not be permitted save with the consent of the 
landholder, and that a Civil or Revenue Court should not enter- 
tain a suit or other proceeding which has the effect of causing any 
such division. 

We therefore allow the appeal, set aside the decree of the low* 
er appellate Court and restore the decree of the Court of first 
instance, dismissing the plaintiffs’ claim with costs us therein 
provided. The plaintiffs respondents must pay the costs of this 
appeal and also the costs in the lower appellate Court* In view 

of our judgment in the appeal the objections fail and are dis- 
missed. 

Appeal decre&h 
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Before Sir John Stanley , Knight, Chief Jut tic e, and Mr. Justice Sir William 

Burkitt . 

LACHMI NAKAIN (Defendant) v, N IROTAM DAS and another 
(Plaintipes).^ 

Act ( 'Local ) Ho, II of 1901 ( Agra Tenancy Act), sections 176, 177 and 1S2— 
Ay peal— Jurisdiction. 

Meld that no third appeal will lie to the High Court from a decree of 
the District Judge passed in appeal from an appellate decree of the Collector 
under the provisions of the Agra Tenancy Act* 1901. Zaelmi Mamin v, 
Mir of a in Das (1) followed. 

This was a suit brought to recover arrears of rent in the 
Court of an Assistant Collector. The plaintiffs obtained a 
decree. The defendant* preferred an appeal to the Collector 
under the provisions of section 176 of the Agra Tenancy Act, 
190L On this appeal the Collector affirmed the decree of the 
Assistant Collector. A second appeal was then preferred to 
the District Judge under section 180 of the Act with the result 
that the District Judge affirmed the decrees of the Courts 
below. The defendant thereupon appealed to the High Court. 
When the appeal came on for hearing a preliminary objection 
was taken that under the provisions of the Tenancy Act no third 
appeal lay under the circumstances to the High Court. 

Babu Jogindro Nath Maker ji, for the appellant. 

Mr. M . L. Agarwala (for whom Babu Sited Prasad Ghose ) s 
for the respondents. 

Stanley, C.J., and Buekitt, J.— The hearing of this appeal 
was referred by our brother Aikman to a Bench of two Judges, 
inasmuch as he had some doubt as to the propriety of the 
decision of our brother Richards in the unreported case of 
Laclmi Narain v. Niroiam Das (Second Appeal No. 258 of 
1905, decided on the 3rd of July of the present* year).f The 
question arises under these circumstances: Nirotazn Das sued for 
arrears of rent in the Court of an Assistant Collector of the second 
class and obtained a decree. An appeal was preferred to the 
Collector under the provisions of section 170 of the North-Western 
Provinces Tenancy Act, Act II of 1901. On appeal the Collector 

* Second Appeal No. 275 of I$05 t from a decide of Sajykl Muhammad Alt, 
District Judge of Mxraapnr, dated the 12th of January 1905* continuing » 
decree of the Collector of Mintapur, dated the 6th of September 1904. 

(1) Weekly Notes, 1006, p. 251. 
f Since reported, Weekly Notes, 1000, page 251, 
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confirmed the decree of the Assistant Collector. A second appeal 
was preferred to the District Judge under section ISO of the Act, 
with the result that he also confirmed the decrees of the Courts 
below. Now an appeal from the decision of the District Judge 
has been preferred to this Court, and a preliminary objection is 
raised to the hearing of the appeal, namely, that no third appeal 
lies to this Court. The language of section 182 is as follows; — “ A 
second appeal shall lie to the High Court from the decree in 
appeal of a District Judge in. accordance with the provisions of 
Chapter XLII of the Code of Civil Procedure. It is contended 
on behalf of the appellant that the words “second appeal" as u-od 
in this section include a “ third appeal rj and that therefore the 
appellant is entitled to appeal to this Court. We are of 
opinion that this contention is not sound. The Legislature 
has used a word in the section which is clear and unequivocal, 
namely, “,-eeond,” and wo do not think we should be justified in 
giving to that word “second” a meaning which it does not possess, 
namely, “third.” We must remember that an appeal is the 
creation of Statute, and no person is entitled to appeal unless the 
right to do so has l>een expressly given by Btaluie. We think 
that the expression “second appeal,” as used in this section, is 
obviously of limited significance and does not include third 
appeals. It will be noticed that in the latter part of the section 
the words used are « from the decree in appeal of a District Judge M 
not “ from the decree in appeal or second appeal of a Dist rict 
Judge.” Under the Act, in cases which come before an Assistant 
Collector of the second class, an appeal is allowed first to the Col- 
lector and then to the District Judge. Bo in the ease in which a 
suit which comes in the first instance before an Assistant Collector 
of the first class an appeal is given by section 177 to the District 
Judge and under section 182 to the High Court. We think 
that section 182 was intended to meet, and was confined to, suits 
which were instituted in the Court of an Assistant Collector of the 
first class or of a Collector, and was not intended lo embrace suits 
instituted before an Assistant Collector of the second class, most 
oi which are very petty in their nature j for example, there is 
involved in this appeal the sum of Its. 5 odd only. We agree in 
the. view which was taken Ivy our brother Richards in the ease to 
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which we have referred. We may point oat that when the 
Legislature gave permission to institute a third appeal in an Act 
which was passed two days after Act No. II of 1901, namely, 
Act No. Ill of 1901, they used the expression “ third appeal.” 
We refer to section 213 of the Land Revenue Act. Nor these 
reasons we allow the preliminary objection and dismiss the appeal 
with costs. 

Appeal dismissed. 

Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice 
Sir George Knox. 

RAJ IO SHORE (Plaintiff) v. DURGA CHARAN LAL And others 
(Defendants).* 

Hindu law— Hindu widow — "Effect of relinquishment of estate by widow in 
favour of the present reversioners , 

A Jiiudu widow in possession of a widow’s estate in property of liter 
deceased husband, a separated and childless Hindu, relinquished possession 
thereof to two persons who at the time were the next reversioners, they 
agreeing to pay her a maintenance allowance ; but it did not appear that she 
intended to make them, if she could, full owners of the property, although 
certain incorrect recitals in the agreement entered into by the widow, when 
she gave possession of the property, might have lent colour to this sugges* 
tion. Both the persons thus put into possession predeceased the widow. 
Held that the nearest reversionary heir to the widow’s late husband was 
entitled to succeed on the death of the widow. 

Quaere whether in these Provinces a Hindu widow can accelerate the 
estate of the heir by conveying absolutely and destroying her life estate ? 
Behari Lai v. Mad/to Lai Ahir Gayawal (1) and Mamyhal Mai v. Tula Kuari 
(2) referred to. 

The facts of this case are fully stated ia the judgment of the 
Court. 

The Hordble Pandit Bundar Lai and Mundhi Mimgal 
Prasad Bhargava, for the appellant. 

Messrs, A. E. Myves, and Tf. WaMach, and Mundbd liar i bans 
Bahai, for the respondents* 

Stanley, O.J., and Knox, J*— The plaintiff appellant 
during the course of the hearing of this appeal abandoned his 

* .Second Appeal No, 957 of 1004, from a decree of Lala Baijuath, Rai 
Bahadur* District Judge of Jaunpm*, dated the 16th of Juno 1004, reversing 
a decree of Maulvi Syed 2ainu1-abd3n, Suborduiaic Judge of Jaunpur, 
dated tho 18th of March 1004, 

(1) (mi) 1. L. R, f 10 Ule., 230. (2) (it 1. L. I.\, 6 All., 110. 
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claim to ike grove, portion of the property sought to be recovered 
in the suit out of which this appeal has arisen. It lias been found 
by the lower appellate Court upon an issue remanded to it by 
this Court that the ruined house in kasha Kirakat, also claimed in 
the suit, was not self-acquired property of Sheobakhsh Mai, and 
the claim to this house therefore clearly fails. The only propci ty 
therefore now in dispute between the parties is a 6 anna 8 pic 
share in kasba Kirakat khas and a 0 anna 8 pie share in Chak 
kasba. These two shares had been the self-acquired property of 
Sheobakslj Bai, the husband of Musammat Sheobarna Kunwar, 
He died childless many years ago leaving his widow him surviv- 
ing. At time of his death his presumptive heirs were his two 
nephews Bameshar Dayal and Sheoambar Jail, sons of his uncle 
Bhairo Dat. The defendant Durga Cbarun Lai is the grandson 
of Rameshar Dayal. After the death of her husband Musammat 
Sheobarua Kunwar made transfers in favour of several parties of 
portions of the property of her husband, including kasba Kiiakut 
khas. In consequence of these transfers Muineshur Dayal 
instituted a suit to have the transfers set aside and for possession 
of the property, alleging that it was ancestral property which 
had belonged to Sewai Lai, the father of Sheobakhsh Mai, and 
that Sheobakhsh Mai had predeceased his father. It was decided 
in that suit that none of the transfers were made to meet a legal 
necessity and therefore that they should lie cancelled, but that 
Musammat Sheobarna was entitled to retain possession of the 
property during her life. This we gather from the decree of tiro 
(Subordinate Judge of Jaunpur, dated the 20th of April 1871, which 
has been filed in this case. Sheobarua Kunwar after the date of 
this order appears to have permitted Rameshar Dayal to hold 
possession of the property in dispute in this suit, which was half 
of the property owned by Sheobakhsh Bai in kasba Kirakat khm 
and Chak kasba, he paying her maintenance allowance, but there 
is no evidence before the Court to show what the arrangement 
was under which he was allowed so to enjoy the propertv° In a 
*• document dated the 13th of March 1872 whereby Musammat 
Sheobarna Kunwar gave up possession of the other half of the pro- 
„ P ert 7 in dispute to Sheoambar Lai, the father of the plaintiff, there 
is a recital that her husband was the owner of' a 1,3 arm 1 share- 
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in kasba Kirakat Jchas and a 13 anna 4 pie share in Abdullakpur 
by right of purchase and of shares in two other villages with which 
we are not concerned and that Musammat Sheobarna Kunwar was 
in possession of this property up to the date of the document. Then 
follows this recital : — “ One half of this property has been decreed 
in favour of Lala Rameshar Dayal on the ground of right and 
proof of inheritance.” Then follows a statement that Musammat 
Sheobarna Kunwar was an old and pardanasliin lady and unable 
to do the work of the ilaka and that Sheoambar Lai is entitled to 
it by right of inheritance and was prepared to bring, a suit to 
enforce his right, and after these recitals she purported to give up 
her possession of this half of the property to Sheoambar Lai and 
to put him into possession of it. The document contained a 
provision that out of the income of the property Sheoambar Lai 
should, during the lifetime of Sheobarna Kunwar, give her in 
cash Rs. 31-8 per annum and the income of a market for one 
day in one month for her maintenance. This document was 
witnessed by, amongst others, Rameshar Dayal, who described 
himself as “ the owner of the other half of the property.” The 
recital in this document that one half of the property had been 
decreed in favour of Rameshar Dayal is not correct. As we have 
pointed out, by the decree of the Subordinate Judge of Jaunpur of 
the 12th of April 1871 the transfers made by Musammat Sheo- 
barna were declared to be invalid, but her life estate in the pro- 
perty was not interfered with, nor was oue half of the property 
decreed in favour of Rameshar Dayal. This recital in the docu- 
ment of the 13th of March 1872 is altogether inaccurate. Both 
Rameshar Dayal and Sheoambar Lai predeceased Musammat 
Sheobarna. She died on the 24th of October 1894, aud upon her 
death the defendants, who were in possession of the property in 
dispute, refused to give up possession to the plaintiff, who admit- 
tedly was the nearest reversionary heir of Sheobakhsh Rai at the 
death of Musammat Sheobarna. Hence the suit out of which this 
appeal has arisen. 

The first Court decreed the plaintiffs claim in respect of the - 
property now in dispute, but upon appeal the lower appellate 
Court reversed the decision of the Court below, holding that the 
plaintiff under all the cimim-lances hud m right to the property 
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In the course of his judgment the learned District Judge 
says After the suit of 1871 the widow gave half the proper- 
ty in Kirakat to the plaintiff and he i~ in possession ol it. 1’he 
other half remained in possession of the defendant. I hiring the 
widow’s lifetime each of the parties let the property to tenants 
and recovered its rent as owner. The widow received mainten- 
ance from both. Therefore, although the property may have 
been the property of Shoobakhsh and went, to his widow after his 
death, yet the parties by their own conduct treated it as if it 
belonged .toSewai Lai by righto! survivorship after the death of 
his son and allowed the widow t) give half to ono and put the 
other in possession of the other half, 1 hey caun* ! therefore 
recede from their own conduct now, am! the plaintiff, who is in 
possession of the half, turn round and say that his half was limited 
to the widow’s life-estate. It was on the contrary given to his 
father as he was about to sue for it in rec ignition of his right as 
reversioner, and the widow contented her* If with a maintenance 
allowance as if it was the joint property of her hu-band and 
father-in-law. I therefore hold that the plaintiff has no right 
to sue.” 

We are of opinion that this decision is erroneous. If (here 
were any evidence on the record to show that Musanimat 
tiheobarna absolutely relinquished her life estate in the property 
in favour of Rameshar Bayal, we should have been bound to 
consider whether or not that relinquishment did not have the 
effect of accelerating the estate of Rameshar Bayal, who at the 
time was one of the two presumptive heirs of Sheobakhsh Kai. In 
the case of Behari Lai v. Madko Lai AHr ‘Ouymoal ( l), Lord 
Morris, in delivering the judgment of their Lordships oi the 
Privy Council, observed “It may be accepted that according 
to the Hindu Law the widow can accelerate the estate of the 
heir by conveying absolutely and ded Awing her life-estate.” iu 
that case it was not necessary to decide this question seeing that 
it was held that as the widow retained possession. for her own life 
of the property of her husband under the provisions of the 
ikrarnama under which she purported to relinquish it, she had 
- not completely surrendered her estato and it did not therefore 
(1) (1891) I, L. lb, 19 Ct.lv. , 230. 
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become immediately vested in the grantee. In the judgment it 
is said : — i£ It was essentially necessary to withdraw her own life 
estate so that the whole estate should get vested at once in the 
grantee. The necessity of the removal of the obstacle of the life 
estate is a practical check on the frequency of such conveyances.” 
The position taken up by their Lordships of the Privy Council is 
in conflict with the rule laid down by a Full Bench of this Court 
in the case of liwmphal Mai v, Tula Kuari (1). In the course 
of their judgment, in that case, the learned judges, consisting of 
Straight, Oldfield, Brodhurst and Tyrell, JJ., said : — ■“♦We know 
of nothing in the Hindu Law to sanction the view that a person 
possessed of limited rights, such as those of a Hindu widow, can 
by uniting with one of many others having identical interests in 
expectancy on the happening of a certain event anticipate that 
event and convert such individual expectancy into an immediate 
absolute estate of full proprietorship. If this were permissible, 
it would virtually confer upon a Hindu widow the right of direct- 
ing the succession to her husband's property in her lifetime 
when in law it only happens upon her death." It is unneces- 
sary for us in the present case to determine whether the position 
assumed by the Judicial Committee in the case of Bihar! Lai v. 
Madho Lai JJiir Gayawal was intended as a recognition of the 
rule which undoubtedly prevails in the Calcutta High Court, 
inasmuch as we are unable to find on the record any evidence to 
establish that Musammat Sheobarna Kunwar ever made an abso- 
lute surrender of her life estate in favour of Rameshar Dayal, It 
would seem that by some arrangement Rameshar Duval was 
permitted, to hold possession of the property, he paying a certain 
allowance to Musammat Sheobarna for her maintenance. This 
falls far short of proving an absolute surrender of the life estate. 

It was weakly contended that the plaintiff is estopped from 
maintaining the suit. This argument was based upon the docu- 
ment of the 15th of March 1872, on the fact that the plaintiff 
and his father, took benefits under that document ami on the 
fact that Eameshar Dayal was a witness to that document and - 
in it described himself as owner of the property in dispute. 
We are unable to hold that these matters or any conduct; 
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on the pari of the plaintiff or of I is father Sheoambar Lai 
are, or is, such as to disentitle the plaintiff to maintain Ids 
claim. 

Under these circumstances we think that the decision of the 
Court of first instance was correct* Raj Kish ore was admittedly 
the nearest reversionary heir of Sheobakhsh Rai when the inheri- 
tance opined up on the death of Musammat Shioharna. We 
therefore allow the appeal, set aside the decree of the lower 
appellate Court, and restore the decree of the Court of first instance 
. in regard- to two properties mentioned in schedule B s namely, 
the shares in kasha KIrakat khas and in Chak kasha* In 
of the house in mins in kasha Kirakat and the grove mentioned 
in the schedule to the claim the appeal fails. The proper order 
we think as to costs will he that the paitios shall pay and 
receive costs in all Courts, according to failure and micccss, We 
order accordingly. The mesne profits awarded to the plaintiffs 
will he determined in execution. 

Dwfve nioffi fml. 


Before Mr t Justice Mmerju 

PAKSOTAM NARAIN (Dotsbiust) ». CHHKDA LAh (Vh&lbnnt)** 

Act No, IF of 1 $ 82 ( Transfer of jproytriy Act J t geetueis £*!?, 86 imd 

Lis pendens— Suit for fmmdosnfe^SnU mf UrmmUd unfit deem 
absolute* 

A suit fo t foreclosure^ & mortgage, is not terminal*! until the $mmhig 
of the decree absolute. A purchase, therefore, of the wort-gaged property 
made after the passing of the decree nm, but before m*h decree is mail# 
absolute, is subject to the doctrine of Us pendent r. Shine (l), 

Chunni Lai v. Abdul AH Khan (2) and SMtjmm S&Mrmn Mmrmii v* 
Waman Karayan fosM (3) followed, Bellamy \\ Saline (4) referred to, 

The facts of this case are fully stated in the judgment of fch 
Court, 

The Hon’hle Pandit Smuhrr Lal and Pandit HaUto Earn 
Dave, for the appellant. 
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m.f i5fTa AppealNo. 620 of 190-1 from a decree of B. lml.il, 
District Judge of Mam pm-i. dated tlie 4th of May, 1904, cnutlnniug iL 
9th“f Fefua 1 f4 l p Kr * Railman * Subordinate Judge of Mainpun, dated iiu» 
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Babn Jogindro Nath Chaudhri &iv 1 the Hon’ble Pandit 
Madan Mohan Malaviya (for whom Dr. Tej Bahadur Sapru) y 
for the respondent. 

Baherji, J. — The facts of this case are somewhat complicated 
and are as follows. 9 ” 


One Chhatarpat Singh was the owner of a 6f biswa share of 
zamindari. He had two sons, Kankai and Goknl, who inherited 
his property in equal shares. Kanhai’s sons were Makhan and 
Gandharp. Gokul had a son Badri who inherited his share of 
the property. Badri having died without issue, his lialf share 
passed to his mother, Musammat Dhan Kunwar. 

The following mortgages of the property of Chhatarpat Singh 
were made by the different members of his family : — 

(1) On 1st March 1889, Dhan Kunwar and Gandharp made a 
simple mortgage of 6| biswas in favour of Jagannath, father of 
the appellant, Parsotam Narain. 

(2) On 8th July 1889, the same persons (Dhan Kunwar and 
Gandharp) made a mortgage by way of conditional sale of 4 
biswas 13 biswansis in favour of one JSFand Ram. 

(3) On 8th August 1890, Dhan Kunwar and Gandharp made 
a simple mortgage of 2 biswas to Ganga Ram, who, on 10th June 
1902, sold Ids rights as mortgagee to Parsotam Narain, appellant 

(4) On 16th September 1891, Gandharp and M a khan made 
a usufructuary mortgage of Of biswas to one Jagannath, who 
was a different person from the mortgagee under the first 
mortgage. 

Parsotam Narain brought a suit under the first mortgage of 
the 1st of March 1889, against the mortgagors, Gandharp and 
Dhan Kunwar, The latter having died during the pendency of 
the suit, Makhan was made a party as her legal representative. 
The subsequent mortgagees were also joined as parties. A decree 
for sale was passed on 11th May 1896, against all the defendants. 
Execution of the decree was taken out from time to 'time, but the 
mortgaged property was not sold'. 

Upon the second mortgage of 8th July 1889, a suit for foreclo- 
sure was brought by the heirs of Nand Hum against Gandharp and 
Makhan and the prior and subsequent mortgagees; and although 
the plaintiffs to that suit were mortgagees of 4 biswas and 13 
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biswansis, they included in their claim the whole of the 6f 
bisvras on the ground that they had offered to redeem the prior 
mortgage. A decree was made hr their favour on the 20th of 
IVctitil e • ri^i. tor foreclosure in rc?pc*.-t of the whole of the 0} 
hi “was. This decree was assigned to Pursotam Xarain, appellant,, 
on 20; ii June 1002. 

On 4th July 1902, Math an sold his one-fourth share in the 
property amounting to 1 hiswa and odd to the plaintiff, Chhcda 
Lai. 

On 9th July 1002, Parsotam Xarain made an application for 
an order absolute for ton closure under section $7 of the Transfer 
of Property Act, but did not make Clthoda Lid a party. It does 
not appear that he had notice of the purchase by Chhcda Lai. 
Makhun, however, was impleaded in the proceeding,-. On <Hh 
September 1902, an order absolute for foreclosure was made in 
respect of G| hiswa*, and on the strength of this order possession 
was taken and mutation of names was obtained by Parswtam 
Narain. 

Thereupon the present suit was brought by Chhcda Lnl, the 
purchaser from Maklum, tor possession of the share purchased by 
him. He offered to redeem the conditional sale in favour of 
Nand Hum. as also the first and third mortgages. The Court, of 
first instance made a decree in his favour conditional upon his 
redeeming the first mortgage, and this decree has been affirmed' 
by the b-wer appellate Court. I tonne this appeal. 

It is contended on behalf of the appellant that as the decree 
for foreclosure, passed on the 20th December 19(0, 
whole of the 6} biswas and has been made utorium, f „■ property 
has vested absolutely iu the appellant Paraotam Narnia and the 
plaintiff has acquired no title to any part of it under I pnrehu~e. 

On behalf of the respondent it is urged that us the plaintiff bud 

purchased ^Makhan’s share before the applieuti u for an mder 
absolute for foreclosure was made, that order is not binding on 
the plaintiff, and ho has still the right to .adeem the mortem 
upon which the decree for foreclosure was passed, 1 n answer to 
tlus contention the learned vakil for the appellant urges that the 
deeree and tlie order absolute for foreclosure an- binding on the 
plaintiff under the rule, of Us pendens. 
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There can be no doubt that if the plaintiff is bound by the 
order absolute for foreclosure he has acquired no title under his 
purchase and has no right to maintain the suit. That the decree 
nisi for foreclosure, passed on the 20th December 1901, is binding 
on him can admit of no doubt, as his purchase was of a date 
subsequent to the data of the decree and the decree was obtained 
against his vendor. The question to be determined therefore, is 
whether the order absolute for foreclosure, passed against his 
vendor is equally binding on him. It is conceded that it would 
be binding if the purchase was made pendente lite. -This leads 
to the question whether the Us terminated with the decree under 
section 86 of the Transfer of Property Act or continued till the 
final order was made under section 87. 

By section 52 of the Transfer of Property Act, which formu- 
lates well known rules on the subject, Us pendens continues during 
the active prosecution of a contentious suit or proceeding ; so 
that it terminates upon the final decision of the suit or proceed- 
ing. “But the Us pendens is not terminated where the decree 
does not put an end to the suit.” (Sugden on Vendors and 
Purchasers, p. 760.) In Fisher on Mortgages it is stated on the 
authority of Higgins v. Shaw { 1) that “ a decree which is not final, 
as a decree to account, which puts no end to the matters in 
question, binds as Us pendens ” (4th Edm, pp.'54S, 549.) The 
same appears to be the law in America. Beimet in his work 
on Lis Pendens, observes thaf the decree or judgment to be final 
must be of “such a character as puts a conclusion to the matters 
in question in the suit. Interlocutory decrees or orders cannot 
have that effect, although they may purport to settle the rights of 
the parties. The Court, however, still would have power to 
modify or vacate them, and for all purposes of notice or binding 
force, Us pendens will continue notwithstanding such orders or 
decrees.” (See Ilukum Chand on the law of Bos Judicata, p. 
698.) It is thus clear that Us pendens continues until a final 
decree is passed in the suit. The decree under section 86 of the 
Transfer of Property Act in a suit for foreclosure is a decree nisi * 
only and does not finally terminate the litigation. The right to 
redeem still subsists, and it is only when an order is made under ■ 
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section 87 that u the defendant and all persons claiming through 
or under him” are absolutely debarred of all right to redeem and 
the deltt secured by the mortgage is deemed to be discharged. 
Until, therefore, an order ab-olute is passed under this section, it 
cannot, as it seems to me, lie said that the litigation has terminates l 
and that a final decree in the suit has been passed. This appears 
to be the. law in America under -which Us pendens continues 
until possession is delivered under the decree for foreclosure. It 
is stated in Bennet on Lis Pendens (p. 120} that. u although it is 
true in a general sense, that Us pendens ceases with the rendition 
of judgment or entry of final decree, yet in the case of a fore- 
closure of a mortgage* on real estate, it cannot, ho said that Its 
•pendens ceases upon the making of the master’s deed after sale 
under the decree, Where something remains to be done by the 
Court in the execution of its judgments and decrees, other than 
can bs done without order of Court by the merely ministerial 
officers of the Court, lis pendens continues until this decree is 
executed. So in the case of the foreclo-ure of a mortgage it c?n- 
tinues until the purchaser has been put into possession of the 
property ”, (Hukuin Chuud, p. 697, and ( those on Mortgages, 3rd 
Edn., p. 792.) To the same effect is the following observation 
in Van Fleet’s Former Adjudication (Vol. II, }>• 1093) : — “In a 
foreclosure suit in equity tho Court is not functus offi.eio until 
the decree is executed by delivery of possession, and the Us 
pendens does not cease until that is dona.” In the analogous 
ease of a decree under section 88 of the Transfer of Property Act, 
it was held by this Court in Gkwnni Lai v. Abdul AU Khan 
(1) that such a decree being only a decree nisi and not a final 
decree, the suit in which it is passed does not terminate until an 
order absolute is made under section 89 and that a purchase made 
before the passing of an order absolute is a purchase pendente tite. 
The Bombay High Court held in Skivjiram Sahebram Mnrwadi 
v. Waman Mtrayan JosU (2) that execution proceedings “give 
continuance to the Us pendens” Upon those authorities it must 
’ be held that the purchase made by the plaintiff in this case waa a 
purchase pendente lite and he is bound by the order absolute for 
- foreclosure made on 6th September 1902. It is urged on his 
behalf that as his purchase was made during the interval between 
(1) (1901) I. L. B., 23 AIL, 331. (2) (1897)1. h, It., 22 Bom., 039. 
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the date of the decree under section 88 and that of the presenta- 
tion of the application for an order absolute for foreclosure, it 
was made when no proceedings were pending, and therefore the 
rule of Us pendens does not apply to his case. The answer to 
this contention is that, although proceedings for an order absolute 
had not actually been instituted when the plaintiff made his 
purchase, yet as the suit did not terminate with the decree under 
section 86 but must be deemed to have continued till the making 
of the order absolute, the sale took place pendente Hie , It is 
next argued that as the plaintiff by his purchase acquired the 
right of redemption and as he was not made a party to the 
proceedings relating to the order absolute, he was not foreclosed 
of his right of redemption, and it would be a great hardship to 
him were he to be deprived of his right of redemption in 
consequence of an order made in proceedings to which he was not 
a party. There is no doubt much force in this contention, but the 
principle upon which the rule of Us pendens is founded as laid 
down in Bellamy v. Sabine (1) is that there would be no certainty 
as to the termination of litigation if alienations pending a suit 
were allowed to prevail. As for hardship, it was the plaintiff’s own 
fault that immediately after his purchase he did not pay off the 
amount of the mortgage, of which he undoubtedly had notice. In 
the present instance the six months allowed by the decree for pay- 
ment of the mortgage money had expired long before the purchase 
of the property by the plaintiff. So that there can be no question 
of hardship in the case of the plaintiff. In Qadir Balchsh v, Jwala 
Prasad (2) to which the learned vakil for the respondent has 
referred, the question of Us pendens was not raised or considered. 

As for the above reasons the plaintiff must be held to have 
purchased the property in suit pendente lite , he is bound by the 
order absolute for foreclosure passed on the 6th of September 
1902, and as that order vested the property absolutely in the 
appellant, the plaintiff has acquired no right to it and cannot 
maintain the suit. I accordingly allow the appeal, discharge the 
decrees of both the Courts below and dismiss the suit of the 
plaintiff respondent with costs in all Courts. 

Appeal decreed. ' 

(1) (1867) 1 I)e, G. and J., 556. (2) S. A. Xo. 1294 of 1902, decided on the 
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Before Mr, Justice Sir George Kmx mml Mr, Justice Aikmcm , 

3SI1IB SABITEI PRASAD akb owms (B&kmTiwm) v, THE COLLECTOR 
OF M KEUUT (Dbfs»ant}> ; .. 

Will— Separated Hindu domiciled in the United Pro time s^Mmocat ion 
: of -mil — Bmdeme^Bresumgiitm, 

A separated Hindu residing: at Mcer'u t .executed a will on the 20th of 
January I8S5 and registered the same in the office of the District Registrar on 
the 22nd of January of the same year. The testator died on the 10th of 
October 181)9. On the 8th of July 1902 a suit was instituted by certain persons, 
who claimed the property of the testator as his next of kin against the 
Collector of Meerut, who had taken possession of the property as trustee under 
the terms the will for purposes therein set forth, The plaintiffs alleged 
that the testator had revoked the ' will of the 20th of January 1885, and 
tendered evidence to prove that on a certain occasion the testator had said that 
he had revoked his will. On the death of the testator the original will was not 
to be found ; bur, on the other hand, it was shown that persons interested in 
the disappearance of the 'will had had access to the house of the testator since 
his death. 

Meld that evidence that the .testator had said that he had torn up the 
will was not admissible, Staines v. Stewart and Jones ( 1 ), Dot dan, StkUlcrvss 
v, JP aimer (2) and Keen v. Keen (3) referred tiv 

Held also that the presumption of English ;hnv thatjif a will is traced to 
the testator’s possession and is not forthcoming at his death it has been des- 
troyed by him, animo rewcaudi, would, at least, not be so strong in Indians in 
other countries where wills arc taken greater care of, and under the eirfum* 
stances disclosed by the evidence in the present ease did not arise at all. 
Pvdmorev* What ton (4), Finch v. Finch (5) ami Brmm v. Brawn (6) referred 
to. 

The facts- of this case arc fully stated in the judgment of 
the Court, 

Pandit Moti Lai Nehru, Baba. JDurga Charan Banerji 
and Mr, Hhama-vd-dm, for the appellants. 

Mr. A, E. Ryves, for the respondent. 

Knox and Aikman, JJ, — This appeal arises out of a suit 
brought by the plaintiffs, who are appellants here, to recover 
possession of property, movable and immovable, of the value of 
upwards of Es, 6,00,000. The property belonged lo one Nanak 
Chand, a Brahman residing in Meerut, who died on the 16th of 
October 1899, He left him surviving his widow named Musauutiat 
Champa, who died at Calcutta on the 9th of March 1900. He 

* First Appeal No. 4 of 1904 from a decree of Mr. H. David, Subordinate 
Judge of Meerut, dated the 18th of September 1903, 

(1) (1861) 2 Syr. and Ti\, 320. (4) (1864) 3 Sw. and Tr„ 440, 

(2) (1851) L. B„ 16 Q. B„ 757. (6) (1867) 1. 1>, and l>, 371. 

(.3) (18/3) 3 1‘. and D., 105. (0) (1858) 8 K and B„ 870. 
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left no issue. The plaintiffs are the grandsons and great-grandsons 
of one Kishan" Sahai, the paternal uncle of Nanak Ohand, and 
claim to he entitled to his estate as reversioners. On the 20g1i 
of January 1885 Nanak Ohand executed a will, which is printed 
at page 72 of the respondent’s book. He was then in the 23rd 
year of his age. By this will he left his property, subject to an 
allowance of Rs, 100 a month to any widow he should leave 
behind, in trust to the District Judge, and, if he should decline 
to act, to the Collector of the district. By paragraph 8 of the 
will he declared that } of the income of his estate should be spent 
in charity, namely, in the distribution of food among travellers, 
faqirs, and devotees, and in assisting the needy. He states that 
it is not his object that such persons as are healthy and habitually 
carry on begging as a profession and dislike to do work should 
be assisted. By paragraph 9 another J of the income of the 
property is devoted to the assistance of friendless people and 
widows of respectable families who would feel it a disgrace to 
ask openly for relief, and to other matters of public utility. .By 
paragraph 10 of the will the remaining § of the income is 
directed to be applied to the construction of a school to be called 
“The Nanak Chand Anglo-Sanskrit School ” for teaching 
English, Sanskrit, Nagri and Urdu to students of all castes and 
creeds, preference being given to Hindu boys. The will provides 
that if the testator should leave a son, the whole of his property 
should go to him and he reserves to himself the right io adopt a 
son. The will provides that only in the event of the testator 
leaving neither a begotten nor an adopted son is the property 
to go to the District' Judge, The will also makes provision for 
any daughters that he might leave. In paragraph 1 of the will 
the testator says that he has long been living separate and has up 
to that moment been separate from the descendants of his undo 
Lala Kishan Sahai. This will was witnessed by no less than 
twenty-eight witnesses, and it was presented for registration, and 
duly registered * by the District Registrar Mr. Harrison on the 
22nd January 1885. The original will is not forthcoming, bat 
an authenticated copy of it, taken from the transcript made of it 
in the District Registrars book at the time of registration, is on 
the record. The District Judge having declined to administer, 
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the Collector of Meerut took possession of the estate a few Jays 
after the death of Musammat Champa, The present suit was 
instituted against the Collect.* ou the 8th of July 1002, ami it 
was dismissed In* the learned Subordinate Judge on the 10th of 
November 1908* The ease of the plaintiffs is that Xaoak Chanel 
owing to his displeasure with the other members of his family 
executed the will, but that before his death he became reconciled 
to them and increasingly fond of his with Mu&ainmut Champa; 
that he accordingly changed his intentions about his property f 
ami cancelled the will mentioned above in order that his estate 
might devolve upon his heirs in the ordinary course of inherit- 
ance* Hew and when the will was cancelled the plaint does net 
state* In paragraph 11 of the plaint it is stated that the will 
u was declared to be invalid and ineffective bv means of cancel- 
latloa made in clear words.” It is alleged that Nanak Chand 
having cancelled his will died intestate, and that his e-tate 
devolves on the plaint ids as reversioners. Another plea put forward 
by the plaintiffs is that at the time when the will was executed 
Nanak was member o£ a joint Hindu family, to which they 
belonged, and that the will is consequently invalid. The defence 
was that Nanak Chand was separate from the members of his 
family for a considerable time before the execution of the will, 
that he was the sole owner of the property bequeathed by him 
and that the will was never cancelled. 

The great bulk of the voluminous evidence, both oral and 
documentary, which lias been adduced in the ease, was directed 
to the issue as to whether Nanak Chand was or was not separate 
from the rest of his family at the time ho made his will. The 
other main issue in the case was whether he had revoked the will. 
On both these issues the lower Court found in favour of the 
defendant. In the memorandum of appeal to tins Court eight 
pleas are put forward. The last two were not pressed by the 
learned advocate for the appellants, the remaining six pleas relate 
to the two issues set forth above. The first, second and third 
have reference to the issue as to whether Nanak Chand was at 
the time he made the will a member of the joint undivided 
Hindu family. If it were necessary to 'decide this issue we 
should not have much difficulty in agreeing with the Court below 
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in. its finding. Nanak lnmself distinctly says in Ms will that he 
was separate at the time he made his will, and there is a mass of 
evidence in support of his assertion. But in our opinion this 
issue is not at all material to the case. It is admitted that 
Nanak did separate from the rest of his family in 1886 and that 
he was separate when he died. Having regard to this admitted 
fact the contention on, behalf of the plaintiffs that, assuming that 
lie was joint at the time of the will, the will is thereby invalid- 
ated, cannot in our judgment be sustained. The rule enacted in 1 
Viet., Cap. XXVI, section 24, namely, that a will is to be con- 
strued as speaking and taking effect as if it had been executed 
immediately before the death of the testator, unless a contrary 
intention shall appear by the will, has been embodied in the 
Indian Succession Act, 1805, section 77. That section has been 
incorporated in the Hindu Wills Act of 1870. It is true that 
this Act does not extend to these Provinces; but we see no reason 
whatever why the principle should not beheld applicable to the case 
before us. We hold therefore that, even if it had been shown that 
Nanak Chand was joint at the time when he made the will, the will 
must be construed as speaking and taking effect with reference 
to the state of things in existence immediately before the testa- 
tor’s death, when admittedly he had separated from the members 
of his family. This disposes of the first three grounds of appeal. 

The 4th, 5tli and 6th grounds refer to the issue as to whether 
the will had been revoked by Nanak before his. death. It may 
be mentioned here that it appears from the pleadings that on the' 
9th of November 1899, a will purporting to have been executed 
by Nanak on the 14th October 1899, that, is, two days before his 
death, was presented for registration by one Ram Samp on 
behalf of the widow Musammat Champa. Registration of this 
was refused, and we are informed that it is common ground that 
the will propounded by Ram Samp was a forgery. Wo have no 
information as to what were the contents of this forged will, or as 
to the grounds, on which it was refused registration, the docu- 
ments relating to it which were filed with the plaint having been 
returned to the plaintiffs. 

The will of the 20th January 1885 is no longer forthcoming, 
snd thaease for the plaintiffs is that it was torn up by Nanak 
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Chanel himself. The plain tils also rely upon the presumption 
whieh is set forth in many English authorities, namely, that if a 
will is traced to the testator’s possession and is not forthcoming 
at his death, it has been destroyed by him animo revocandi. 

The evidence adduced by the parties, and particularly by the 
defendant, relating to this issue is singularly meagre when com- 
pared with the mass of evidence adduced » in regard to the other 
question as to whether Xauuk Chain! was joint or separate when 
he made his will. 

For the plaintiffs eight witnesses were examined to prove that, 
on four different occasion*, Nanak said, that he had torn up his 
will. In the ease Staines v. Sle-wtH and Jones (1) a witness 
was produced to prove that on a certain occasion the decoarod said 
that he had made a will but ho had destroy e 1 it. It was objected 
that this evidence was inadmissible. Sir C. Cress well, after 
referring to Lord Cam pbelPs observations in Doc do m, Skalleross 
v. Palmer (2) said : — “If the declaration of a testator that he 
had. revoked a certain will by a subsequent will could not be 
received, on what ground could the declaration that he had 
revoked it in any other mazmor,be received,” and he accordingly 
sustained the objection that the evidence referred to above was 
inadmissible. In a later case Keen v, Keen (8) it was, however, 
held by Sir J. Hanncn that “a statement by a testator that lie 
had altered his mind as to the disposition of his property and that 
lie had therefore destroyed his will, although it may not bo, 
evidence of the fact of the destruction of the will, is evidence of 
intention from which the fact of destruction may bo inferred, 

! there being other circumstances leading to the same conclusion.” 
In the present case we have no evidence to prove the actual 
destruction of the will. The only evidence adduced is that the 
testator said that he had destroyed the will, and there is, we 
think, in this case an entire absence of evidence of other circum- 
stances leading to the same conclusion. The evidence of the 
■eight witnesses referred to above has not been believed by the 
learned .Subordinate Judge, who had an opportunity of seeing the 
witnesses and noting their demeanour. We have carefully read 
■ that evidence, and we must say s thafit carries no conviction to 

i , <1} (1851) 2 Sw; and Tr„ 320. (2) (1801) IGJQ. B,, 757* 

' % ( 3 ) (1873) 8 P, and 3>„ 106, 
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our minds. As found by the learned Subordinate Judge, it was 
in the highest degree unlikely that a wealthy naan like Nanak 
Chand in the prime of life should have had such difficulty as is 
referred to by the witnesses in finding a wife. From the evidence 
of Prasadi Lai of Khurja, one of the witnesses called for the 
plaintiffs, it appears that the motive which Nanak had for 
tearing up his will was that it was an obstacle to his getting 
married. That is not the reason assigned in the plaint, which 
attributes the cancellation of the will to the reconciliation between 
Nanak and his relations. In our opinion there is no reliable 
evidence of any such reconciliation, Nanak Chand, a witness 
for the defendant, whose house is in the same mohalla as that of 
Nanak, deposes that he saw no renewal of friendly relations 
between Nanak and the plaintiffs up to the time of Nanak ? s 
death. The evidence for the plaintiffs in our judgment entirely 
fails to prove that Nanak revoked his will. 

On behalf of the plaintiffs, however, reliance is placed on the 
presumption of English law referred to above. The learned 
Subordinate Judge doubts whether that presumption would be 
applicable in this country. We are disposed to think that in 
India the presumption from a will not being forthcoming would 
at least not he so strong as in other countries where wills are 
taken greater care of. On the facts appearing in the evidence, 
however, we doubt whether, if this were an English case, the 
presumption referred to would arise. Nanak, as we have said 
above, died on the 16th of October 1S99. His widow was at that 
time absent from home residing with a connection in the town of 
Anupshahr in a different district. It appears from the evidence 
of Sis Earn, a witness for the plaintiffs, that the plaintiff Sri 
Newas and others quarrelled about the property and put up locks 
on the house. Musammat Champa afterwards came and. took 
possession. There is no evidence whatever to prove that a search 
for the will was made by any responsible person when Nanak 
died, and that rt was not forthcoming at his death* Tin's being 
so, does the presumption as of the revocation to the will arise? * 
We think that on the facts it does not. In the ease Pod-more v* 
Whdtton (1) Sir J * P. Wilde says :— u The will having been thus * 

(1) (1 BU)BSw*m& r i%U% 
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made, the next and most important question is— what became of 
it? On the part of the plaintiff it wa? urged that this was an 
enquiry upon which the Churl wns not bound to enter; that the 
will thus made could only be revoked by the specific methods 
indicated in the Wills Act, m:d that unless the defendant estab- 
lished its revocation the Court was hound to pronounce it tin revoked 
and admit it to probate. On the part of the defendant it was 
argued that as the will itself was not furthcoming and had been, 
last seen in the custody of tho testatiix, the law mint presume 
that she bad herself revoked it. The Court cannot accede to 
either of these views. A material question of fact has to bo 
decided in this ease before any pro. *ui option arises on either side, 
and it is this, was the will found at the decease of the testatrix 
or not? If it was found at her death and in an unnuitilatod state, 
then she did not revoke it. If it was not so found then there is 
room and foundation for the revocation which the law will pre- 
sume in the absence of testimony to rebut it. In mod} caws the 
solution of feb is question presents no difficulty, for the depositories 
of tho deceased are cl ul v searched hr those whoso u’ood faith is 


not impugned and who vouch for the fact one wav or am feheiv” 
But in the present case it is far otherwise*; There is not shown 
to have boon any search by any responsible person for the will 
when Nana-k died. His house was in the possession of those 
whose interest it would be to get rid of the will. ' It was not till 
nearly five months after the death of Kanak that the Collector 
took possession. 

, In Finch v. Finch (1) Sir J. P. Wilde, after referring to 
the passage cited above from Podmore v. Whation } says :~ u But 
that difficulty does present itself, in the present ease, for the depo- 
sitories of the deceased before they could be searched by any in- 
dependent person were clearly accessible to, and are proved in 
evidence to have been investigated by the only person who was 
■ ; interested in destroying the will if it existed,” At page 374 

„ of the same judgment the learned Judge says:— “ It is enough 
that the Court is satisfied that there is no proof that this will was 
not found in the depositories of the testator. It is the non-exist- 
ence of the paper at the time of death which leads to the legal 
(1) (1867) i E and IX, 371. 

,w.. 
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presumption of revocation.” In the case Brown v. Brown (1) 
Lord Campbell, OX, at page 884, says: — "Certainly the fact 
of the will being last traced to the possession of the testator and 
not being found Is not conclusive that he cancelled it. If, for 
instance, it could be shown that the heir at law had access to the 
place where the testator had deposited the will, and grounds 
could be shown for a suspicion that he had destroyed it, it would 
be a ease to consider.” Having -regard to what w T as said in the 
cases cited above, we are of opinion that the facts established in 
this case are not such as to raise a presumption of revocation. . 

For the defendant evidence was called to prove the existence 
of the will after the time when, according to the plaintiffs’ wit- 
nesses, Nanais said he had destroyed it, and one witness Murli 
Mahajan says that he -saw the will in January or February 
following Kanakas death. The learned Subordinate Judge 
distrusts this evidence for the defendant. He may be right in 
bis view 7 as to the credibility of this evidence for the defence. 
But even if it is not believed, we think that the plaintiffs’ case 
must fail. It is proved beyond any doubt that Nanak did 
execute the will under which the respondentias taken possession. 
In our judgment it is not proved, and no presumption arises that ^ 
it was ever revoked. We consider it unlikely that Nanak, Ms 
relations with the family being what they were, should have 
destroyed the will and not executed another. If the case now 
set up for the plaintiffs is true, the destruction of the will must 
have been, well known, not only to them, but also to Musammat 
Champa; and If they knew that the will had been destroyed, it 
Is difficult to understand why an application was not made for 
mutation of names in the revenue records in favour either of 
Musammat Champa or of the plaintiffs. On a review of all the 
evidence and of the authorities we have no hesitation in coining 
to the conclusion that the appeal must fail. 

In our opinion the respondent has printed a considerable mass 
of documentary evidence which, was unnecessary. We may refer 
to the long list of biddings at the sale of moval.de property* 
Having regard to this we only allow the respondent four-fifths of 
the costs incurred by him in printing and translation in ikh 
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Court., m we do not think it right that the appellants should he 
saddled with the whole of these costs* We dismiss the appeal* 
The respondent', subject to the above exception, will have the 
costs of this appeal* 

Appeal dismissed* 


1900 He fore Sir John Stanley* Knight, Chief Justice, ami Mr* Justice 2£u®ftmje&» 

J*?y 2i. JUGAL KlSllOiUC (Fiaiktiff) it I A KHK-UD-D1N asd ovum* 

(Dkfkndants) * 

Act Xo* XV of 1S77 (Indian Limitation Act ) t sect ion 
Acknowledgment of title— Kg whom suck etcktmwhdgmen f mag he made* 
Section Id of the Indian Limitation Act, 1S77, dws not require that 
the person making an acknowledgment should have an interest in the pro* 
party in respect of which the acknowledgment was made at the time wlica 
the acknowledgment was given : it prescribes that, if, before the period of 
limitation expires, an acknowledgment of liability or right ha® been made In 
writing signed by the parties against whom the property or right is claimed, 
a mw period 'of limitation trill. l>c- computed from the time of the acknow- 
ledgment. Jgg&band’ku ffiwtiacharjm v, Marimokan Soy (1) referred to. 

This was a suit brought for partition or a house of which the 
plaintiff claimed to he part owner. Tie plaintiff's title was by 
purchase at a wile in execution of a decree, on the ISfh of August 
1890; of 14 sibams of the house in suit'. On the 29th of March 
189S, the plaintiff obtainetl iornial possession of the share pur- 
chased, but actual possesion was not delivered to him, and ha 
had never been in actual possession of the house or any part of it. 
To save limitation the plaintiff relied upon an admission made by 
Alim-ud-din, one of the defendants, in a suit for pre-emption 
brought against Jugal Kishoro in 1892. In the plaint in that 
suit Alim-ud-din stated that Eaghubar Daya! had bought 28 
sihams in execution of the money decree obtained by Jugal 
Kishore and further that Jugal Kishore had purchased 14 sihams 
under the mortgage decree obtained by J afar Khan. The Court of 
first instance (Subordinate Judge of Bareilly) gave the plaintiff 
■ a decree against Alim-ud-din only for 6 sihams. On appeal, 

• Second Appeal Ho, 391 of 1005, from a decree of E. O. E. Lcggiut-, 
Esq., District Judge of Bareilly, dated the 18th of January 1905, reversing 
the decree of Balm Brag Das, Subordinate Judge of Bareilly, dated the 28th 
; of June 1904, 
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however, the District Judge, refusing to accept the admission 
made by Alim-ud-din as operative to save limitation, reversed 
the Subordinate Judge’s decision and dismissed the suit in its 
entirety. The plaintiff thereupon appealed to the High Court. 

Mr. W. Wallach and Munshi Govind Prasad , for the appellant. 

Mr. B. E. O’ Clonor and Maulvi Ghulam Mujtaba , for the 
respondents. 

Stanley, C.J., and Rustomjee, J. — This is an appeal 
against a decree of the District Judge of Bareilly dismissing the 
plaintiff’s claim on the ground that the same was barred by 
limitation. The suit was brought for partition of a house of 
which the plaintiff claimed to be part owner. The Court of first 
instance decreed the plaintiff’s claim in part, holding that he was 
entitled to 6 out of 40 sihams of the property in question. On 
appeal this decision was reversed on the ground of limitation. It 
appears that the plaintiff lias never been in actual possession of 
the property, but he relied upon an acknowledgment of his right 
to a share in it made by the defendant respondent, Alim-ud-din. 
On the 18th of August 1890, in execution of a decree 14 sihams 
of the house in question were sold to Jugal Kishore, and on the 
29th of March 1898, he obtained formal possession of the share, 
but actual possession was not delivered to him. His suit would 
apparently be barred by limitation were it not for the fact that 
an acknowledgment of his title was made by the defendant, 
Alim-ud-din in a suit for pre-emption brought by him against 
Jugal Kishore in the year 1S92. In the plaint in that suit 
Alim-ud-din stated that Raghubar Dayal had bought 28 sihams 
in execution of a money decree obtained by Jugal Kishore and 
became owner of 2S sihams. The learned District Judge held 
that this statement was not an admission of liability within the 
meaning of section 19 of the Limitation Act; that in the first 
place it was an admission only as to 14 sihams so far as Jugal 
Kishore was concerned, but in the second place Alim-ud-din 
was not a person who could make an acknowledgment of liability, 
for he could have no interest in the property in the life time of * 
his father, Ilahi Bakhsh, who did not die till the year 1896. We 
think the learned Judge was wrong as to this. Section 19 does 
pot require that the person making an acknowledgment should 
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have an interest in the property, in respect of which the 
acknowledgment was made at the time when the acknowlolg- 
inent was given* it prescribes that if* before the period of 
limitation expires, an acknowledgment of liability or right 
has been made in writing, signed by the parties against whom 
the property or right is claimed, a new peri A of limitation 
will be computed from the time of the acknowledgment. The 
claim in this ease is for partition, and Alim-nd-din, who made 
the acknowledgment, is part owner of the property sought to be 
partitioned. It does not lie in his mouth, wo think, to sot up 
the bar of the Statute of Limitation, A question arising under 
section 19, which has a close bearing upmt the «*jut.Minn before us, 
was decided in the ease of Jagahandhn Bhcdtacharjce v. Ravi 
Mohan Roy (I), In that ca-e in a petition of e mipmmise the 
plaintiffs title to certain lands was adimtiel by the defendants, 
and it was held that the petition of compromise wis substantially 
an admission by the defendants that the plaintiffs were proprietors 
of the lands claimed by them. We. think that the appeal ought 
not to have been dismissed on the ground that the suit was 
barred by limitation. We do not profess .to - deride whether tho 
■plaintiff is entitled to any share in-fcljg house in question. or the. 
right of any of the parties.: It will be for the plaintiff to 
establish his title if ho can do so. All that we hold is that in 
view of the acknowledgment given by Alim-iubdln, if cannot be 
said that the plaintiff's right, to have his case investigated and 
considered is barred. We therefore set aside the decree of the 
lower appellate Court, and inasmuch as that decree was based 
upon a ruling on a preliminary point, a ruling with which we 
do not agree, we remand the case to that Court with directions 
that it. be restored to the file of pending appeals in its proper 
number and be disposed of on the merits. The costs of this 
appeal as also the costs in the Courts below will abide the event. 

Appeal decreed and cause remanded * 

(I) (IS95) 1 c. W. 569, 
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Before Sir John Stanley, Knight , Chief Justice, and Mr. Justice Bnsfmnjt m. 
DUi.GA DBjI (Plaintiff) v. BAIMAKUND and another (Defendants) * 
Hindu haw — Joint Hindu family — Hurtition — 22$ act of partition of family 
property between two branches of the family without specification of 
individual shares of one branch. 

By an award the property of a joint Hindu family consisting of an uncle 
and two nephews was partitioned, one share being allotted to the uncle and 
one to the nephews, but nothing was said as to the shares to he taken by the 
nephews individually nor did they express any desire to separate. Held -that 
the presumption was that the share of the nephews still continued to be joint 
'-'■property so far as ; they were concerned, Balkishen has v* Ham Mamin : $a%u : 
(1) distinguished, * 

The, facts of this case sufficient^ appear from the judgment 
of the Court. 

Dr. T*j Bahadur Saprn , for the appellant 
Babu Beni Madhab Ghose and Bairn Barendra Krishna 
Mukerji , for the respondents. 

Stanley, C.J., and Bhstomjee. J. — This appeal arises under 
the following circumstances: — One Kishan Prasad was at the 
time of his death possessed of considerable movable and immov- 
able property. He had two sons, namely, Ban be Bihari, who 
predeceased ids father, and Ram Ratan. Ban be Bihari left two 
sons, namely, Lai Bihari and Chhaii Bihari. The plaintiff, 
Musammat Durga Dei, is the widow of Lai Bihari, who b dead, 
Lai Bihari had a son named Kishna Murari, who is also dead. 
Id the year 189(3, the then surviving members of the fami.lv, 
namely, Ram Ratan and his nephews Lai Bihari and Chhaii 
Bihari, entered into an agreement whereby they left it to arbitra- 
tors to divide the assets of Kishan Prasad in any wav they might 
think fit. It would appear that Ram Ratan was desirous of 
having a definite share allotted to him and of separating from 

* .O. . I I ' 

his nephews. An arbitration award was drawn up whereby 
the immovable property was divided into two shares and one 
share allotted to Ram Ratan and the other share to the two 
brothers, Lai Bihari and Chhaii Bihari. Neither in the agree- 
ment to refer the matter to arbitration nor in the award is there 
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* Second Appeal No 770 of 1905 freon a <W« of A W. Tretbewv, 
Lyj., District Judge of CWn pore, Antal the 6th of Aulv 19 05. e'mfiruiin* 
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any indication that Lai Bihar! and Chhail Bihari ever desired or 
intended that shares in severalty should he allotted to thorn. In 
the award they are treated as the members of one branch of the 
family and one share is allotted to them as such, the oilier share 
being allotted to- their node, 'Ram Ratan, who represented the 
other branch of the family. On the death of Lai Bihari, Chhail 
Bihar! was recorded as the owner of the property allotted to the two 
brothers and he purported to deal with it as owner and executed a 
mortgage in favour of one BalmakuruL Bahmkund instituted a suit 
on foot of his mortgage ami obtained a decree for sale. Thereupon 
the plaintiff, the widow of Lid Bihari, claimed Lai Bihari** share 
of the property as heir of her deceased son and objected to the 
execution of the decree as against that share. Her objection was 
disallowed and thereupon the suit out of which this appeal has 
amen was brought by her for a declaration of her title to the 
share which, she alleges, her husband possessed in the property. 
Both the lower Courts have dismissed the claim, holding that 
Chhail Bihari and Lai Bihari were joint owners of the ]>ropcrfy 
allotted to them by the award and that upon the death of Lai 
Bihari, Chhail .Bihari became absolutely entitled to it by survi- 
vorship. It is contended before us, on the strength of recent 
rulings of the Privy Council, that there was a separation of the 


joint family property on the occasion of the division of the pro- 
perty, and that Ram Ratan, the uncle, having become separate 
and having had a definite share of the joint property allotted to 
him, it must be presumed that Lai Bihari and Oahail Bihari 
became tenants in common of the share which was allotted to 
them by the award, and were not joint tenants., Their Lordships 
of the Privy Council in the ease of BaUcishen Das v. Ram dam hi 
Sulm (1), decided that where an ikrarnama executed by the 
members of a joint family stated in unambiguous terms that 
defined shares in the whole of the joint properly had been allotted 
to the several co-parceners, notwithstanding that liberty was 
given by it to any of the parties either to live together as mem- 
bers of the joint family as before or to separate his own business, 
the effect of the deed was to cause a separation in estate and 
interest between all the co-parceners. In that ease, it will be 
(1) (1903) I. I, II., 30 Cnlc., 738, 
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observed that the ikrarnama in unambiguous terms stated that 
definite shares in the entire family property had been allotted to 
the several co-parceners. This is unlike the award and agree- 
ment which is relied upon in the present case as establishing a 
separation in interest between the two brothers Lai Bihari and 
Ohhail Bihari. Here the agreement did not provide that defi- 
nite shares should be given to them. The arbitrators were to 
allot the property between them and their uncle as they might 
think fit. In the award definite shares were not given to thorny 
but one share was given to both. In view of this and of the 
evidence which shows that Lai Bihari and Chhail Bihari con- 
tinued as joint tenants up to the death of Lai Bihari, we are 
satisfied that there never was an agreement between the two 
brothers to become separate. We think that the view taken by 
the Courts below was therefore correct. We accordingly dismiss 
the appeal. The appellant must pay the costs of the respondent, 
Balmakund, the original defendant in the suit. The other res- 
pondent must abide his own costs. 

Appeal dismissed* 


PRIVY COUNCIL, 


Ik the matter or SASHI BHUSHAN SARBADHICAET, 

[On appeal from the High Court of Judicature, North-Western Provinces, 

AllahabidJ 

Advocate— Power of Sigh Court to deal with advocate who is aha a member of 
the English Bar— Constitution of Bench of Sigh Court under Buies of 
Court— Buies 2, ISO, 181, 197 — Letters Patent, clauses 7 and B—Advo* 
cate charged with misconduct— Libellous article written % advocate in 
newspaper edited and published hg himself— Contempt of Court— if Mmmn* ’ 

: :able\muse 9 * for suspension* 

The High Court at Allahabad is not precluded from dealing under the ' 
Letters Patent of the Court with an advocate of the Court for misconduct bj 
reason of his being a member of the English Bar. 

By rale 2 of the High Court rules a Bench of three Judges of the Court in 
a tribunal properly constituted to deal with a charge of misconduct rn.de 
against an adrocato of the Court. Rule 197 does not mate a Bench of fire 
Judges necessary in such a ease, hut only provides for oases in which th» * 
High Court may for good cause and without charge or trial impend or 
remove from the roll any advocate of th. Court. 

Present .—Lord Davby, Lord Robsbmos-, Sir Aswasw Soobrb, ayoI 
v Sir Arths* Wimoh, ,v :; ■ * ' 
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After m altercation daring the hearing of a ease with one of the Judges 
of the High Court, in the coarse of which he alleged that he had Been told By 
the Judge to “hold his tongue and to' “'sit down/* an advocate of the Court 
attempted to defend his conduct by publishing in a newspaper, of which he 
was the editor, an article which was a libel reflecting not only on the Judge 
Indore whom he had appeared hut upon other Judges of the Court in their 
judicial capacity, and in reference to their conduct in the discharge of their 
public duties, and which amounted to a contempt of Court which might have 
been dealt with as such by the High Court* Meld that such publication 
constituted under clause 8 of the Letters Patent of the Court “reasonable 
cause** for an order suspending the advocate from practising* 

Such publication was not excusable on the ground that it was written in 
, his capacity as editor of the newspaper and not in his capacity as an 
advocate* The controversy arose from the misbehaviour of the advocate 
conducting a case before the Court, and the contempt of which he was found., 
guilty was committed in the attempt to vindicate his professional conduct 
in a publication for which ho was solely responsible* In re WaiMee (I) 
distinguished. 

Appeal from an order (July 5th, 1906) of the High Court at 
Allahabad whereby the appellant was suspended for four years 
from practice as an advocate. 

The order and the circumstances which led to its being made 
are set out in the judgment of the High Court (Sis Geobge 
Kkox, P. C. Basteeji, and R. S. Aikmast, JJ.) giving their 
reasons for making the order, which was as follows : — 

“ Notice was served upon Mr. Sarbadhieary, an Advocate of 
this Court, to show cause why his name should not be removed 
from the Roll of Advocates of this Court or such other order 
passed as to the Court shall seem meet. 

■“■The cause which led to the issue of this rule was that, under 
date June the 1st, 1906, a publication appeared called The 
Cochrane. It contained an article entitled ‘Honourable High 
Court.’ To the publication is appended a footnote to the effect 
that it is ‘ printed by A. Gani and published by Mr. Sarbadhi- 
cary, Barrister-at-law.’ In the rule which issued it is set 
out that this publication contains scandalous and unbecoming 
remarks in reference to certain Judges of this Court before whom 
- Mr. Sarbadhieary practises, and that in publishing the said 
paper Mr. Sarbadhieary has been guilty of conduct unworthy of 
a barrister. ■ ' ..At .Ah' a’ V vr . Av ■ 

(1) (1866) L, R.,[l P.;C„ 283. 
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“ In showing cause the Advocate concerned began by taking 
exception to the jurisdiction of the Court. He contended that 
section 8 of the Letters Patent of the 17th of March, 1SOO, gave 
the Court no power over barristers and that the advocates contem- 
plated by section 8 were only those advocates whom this Court 
might by rule 188 of the Rules of Court admit to the Roll of 
Advocates. But that the contention has been raised, it would 
seem hardly necessary to answer it. 

“Section 7 of the Letters Patent in express words authorizes 
and empowers this Court to approve, admit and enroll such 
advocates as to them may seem meet. Section 8 gives the 
Court power to make rules for the qualification and adnikditn 
of proper persons and empowers the Court to remove or sib pend 
from practice on reasonable cause advocates so enrolled, tinder 
the power so given the Court has made a rule, rule ISO, 
permitting barristers of England or Ireland to prest nt an 
application for admission to the Roll of Advocates, Kv. n 
so, no barrister has, merely by reason that he has been called 
to be a barrister, the right to expect that his application will, 
as a matter of course, be granted. Rule 182 provides that 
the application be considered by the Chief Justice and 
Judges present for the time being in Allahabad and there- 
upon they may, if they think fit, order that the applicant In- 
admitted. to the Roll of Advocates of this Court. Moreover, the 
concluding words of section 8 effectually dispose of this objection. 
They are as follows : — 

‘No person whatsoever but suoh advocate* (vis. nnadvifuto 
admitted under Rule of this Court) ‘shall be allowed to act or 
plead for or on behalf of any suitor in the said High Court.* The 
right of any barrister to appear in this Court rests upon his 
being admitted to the Roll of Advocates of this Court and not 
upon his being called to tho Bar. 

“We overruled this objection. 

“The Advocate concerned then argued that, under rule 1!*7 of 
the Rules of the Court, Jus ease must bo tried by t'.e. ( ‘hi. f «J u.-tiru 
and Judges present for the time being in Allahabad. We over- * 
ruled this objection also. Rule 2 empowers u Bench of ihreo 
Judges to hear and decide all charges against advocates in respect 
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of professional or other misconduct for which an advocate may 
be removed or suspended from practice. Rule 197 provides for 
cases in which the Chief Justice and Judges may for good cause 
and without charge or trial suspend or remove from the roll 
of Court any advocates of the Court. The rule has no application 
to the ease before us. 

“The Advocate concerned next attempted to justify tho matter 
which appeared in The Cochrane under date June the 1st, 1900. 
The line of argument which he adopted was that (1) what he bad 
set out therein was set out by him in his capacity of editor and 
not in Ms' capacity of advocate of this Court ; (2) that what was 
contained in the paper were mere opinions expressed in all 
honesty by an editor without malice and with a view to correct 
errors; (3) that nothing had been said in a contemptuous way, 
and (4) that the only misconduct of which this Court could 
take notice was misconduct on his part with reference to clients. 

“ We shall first deal with the last two of these contentions. 

“ A very similar contention was put forward in In re Weave 
(1) and brushed aside by Lord Esher with the following re- 
marks : — 

‘It is argued that if an offence committed by a solicitor is 
not an offence in his character as a solicitor, or having relation to 
his character as a solicitor, then, however monstrons it may be, 
the Court has nob authority to strike Mm off the rolls, because the 
act is nob done in his capacity as a solicitor. That would seem 
to me to be a very strange doctrine, if it were true, that a person 
convicted of a crime however horrible must, if it be not connected 
with bis professional character, be allowed by the Court still to 
be a member of a profession which ought to be free from all 
suspicion. 5 The offence in this case was a personally disgrace- 
ful offence. 

“We know of no authority, and the advocate concerned has 
referred us to none, to show that this misconduct intended by rule 
2 bears the limited meaning which he seeks to put upon it. 
Section 8 of the Letters Patent empowers the Court to remove 
and suspend upon ‘reasonable cause/ words which have a much 
wider range than mere misconduct. It is wholly unnecessary for 
(1) (1893) 2 Q. B. E-, 489. 
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, _ out that the profession of.,,, advooate is an honourable 

pi of ess, on, and that this Court Ls concerned in seeing that those 
who are on the roll of advocates maintain b tb “ r qfts 

!Tm"clLt 0 l l Tf 7 “T ‘“*; 0UrOf ‘ ,M b ° dy to “«y moro 

mmeffiately belong, but also the honour of the Court of which 
bj reason of them enrolment they form an integral part Anr not 
wh,ch tends to discredit or bring into contempt tl« otZ J 
advocates of the Court amounts to misconduct of which thr Court 
can take notice. Acts which on the part of „ ‘ 

L uel o»« nd against the dignity or are calculated to prejudice 

P** ( *“ oi “ “<> "» i- Ms case contempts of a„rt 

’ d » “«* ««■ to be acts of misconduct because they are com- 
mitted by an advocate. Bather are they aggravated, inasmuch 
as the advocate ,s bound to uphold and maintain the dignhy 
of the Court. Acts winch scandalise the Court as libels on 
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distinguish a letter, written after a case was e oiml„rW 7 7 J- 

upon tb, induct of a M^ter in Chanoery'm~ 

77 “ , and ahh > and couched «» threatening terms as 

an act done by him not as a mere barrister hnt „ „ 

He maintained that he had a right to ask (or what wo fff ° man ' 

he said of the boasted independence of the British Bar a 

counsel thus insulted, tricked and defeated is not to ho di V 

complain of the deception that has been practised upon hlm k li e 

~ hat ° nege 7i eman mmUy ^“Plains of the ill-treatme It 
that he has received from another withnnf t • , . uatment 

the contempt of a superior Court, and on uprwto mi “"‘(h? f " 

Judge., He freely declared ttahe hLboiS l iZ 

towards Master Brougham that it w as of ? * - • / . , t ° f li5 ~ wi11 

that he complained and which he hoped would 1 ' 1 °° ntlu0t aIoue 

Lord Chancellor Cottenham in giving judgmentTeH » 

wriling, letter or publication, which 1 ns for its obtor , “r T7 ' 
„ ’ _ ™ to r its, object to divert tha 
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course of justice, is a contempt of tli e Court. It is for that reason 
that publication of proceedings which have already taken place, 
when made with a view of influencing tire ultimate result of the 
cause, have been deemed contempts. It would be strange, indeed, 
if the Judges of the Court were the only persons not protected 
from libels, writings and proceedings, the direct object of which 
is to pervert the course of justice. Every insult offered to a Judge, 
in the exercise of the duties of Iris office is a contempt ; but when 
the writing or publication proceeds farther, and when, not by 
inference, but by plain and direct language, a threat is used, 
the object of which is to induce a judicial officer to depart 
from the course of his judicial dirty and to adopt a course Ire 
would not otherwise pursue, is a contempt of the very highest 
order,’ 

“The advocate concerned not only admits, but attempts tn 
justify, the following passages in The Cochrane of the 1 st of 
June, 1906 : — 

I. ‘For the Chief Justice is in the potest a- of that gentleman 
who sits with him. The non-Chicf Justice proposes, and tire Chief 
Justice dittoes. One day when he had to act alone, knowing, we 
believe, his talent was not adequate, he invited Mr. Justice Burkitt 
and thus lie sat and Sir William Burkitt worked for him. This 
was objected by the Counsel. So our Honourable Chief Justice 
was angry. Had >.ur Honourable gentleman been as independent 
aslis predecessors, respectively, Sir John Edge and Sir Arthur 
Straebev, lie would have never openly taken help. Another 
instance of his dependence was that he is not confident of Ins 
ability. For when he writes a judgment he sends it to another 
Judge for correction who examines. We had shown to our 
readers an instance in which the Chief wrote a letter to Mr. Blair, 
stating that he sent a judgment to him and requested him that he 
should correct the judgment, insert proper words, and then return 
it to him. Thus helped as he is, he must give help -when it 33 
necessary, so when Mr. Blair assailed the Counsel who was in his 
bad book, by saying hold your tongue and others, and when the 
remarks were dittoed, our Honourable Chief Justice shielded 
him, punishing the Counsel, although the quarrel was started 
by Mr, Blair and he was entirely to blame. So we can say 
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fchout the fear of contradiction, that our Honourable Chief 
Justice is not an independent man,’ 

II. ‘There is another reason that induces us to think that 
he (alluding to Mr. Justice Richards) <l, a < never studied our 
law properly for the reason that a lawyer does nothing that goes 
against him. Having asked a respectable Counsel to hold “his 
tongue, which is a defamatory expression, one might be impressed 
with the idea that he has never received any legal education 
-By employing the expression lie has shown that he is not at all a 
• lawyer, and a Judge not qualified enough/ 

III. * We do not know whether the a^nehif-n- rP 
Honourable .JW (again alluding to Mr. 

‘have made tb. London public house., their f-.v~.rf. 7 

whence they have learned it, and our Honourable 

learned it from them to honour the High Court Counsel and this 
is the only way in which he honours them.’ ’ 

IY. £ Ifhe once says My Lord, you ,i n *, 

■ (hold your tongue), then our Honourable Ohtf , T 
might not be qualified enongl, for the duo discharge „’f ,1 ’ 'I' “ 

' of work, but hois the most competent in hnrifr “ 

javelin at the Counsel, will too readily do I f- r* '" mS 
wound which will net’ euro in the ,li 8 A 
fetor and bleed afresh and the wound only ho T 

aggrieved party courts death. So our reader^ 1 J W,len fciie 
we have a wonderful Chief Justice who Daniil* that 

not an assailant with miraculous ^ 

punishes not the wrong-do«r h„f f? activity. He 

upholds jnstieo. 

We can confidently say not at all.’ ° 1 0lu ’ ? 

£ Op to the close of the case and even afro., n i 
ment Advocate, whom we called upon on bein'! G ° VOra " 

as amicus curie, had commented on thesea^ , ’ ^ 

these publications were couched, the AdvoeJ , 7 1,1 which 

no regret of any kind, but strenuously m-u./jn"? ' eX{>ressed 
>Uy prepared to justify’ and < did justiA- ail \f e f'f 7 " m 
After reading a„d weighing carefully e Ji, . , ha>t * 

these passages we can only express our •> V ' • '! °' mtai netl in 
that any person of light and °! * I-.'* ■ ^ ^ ^ ^ 
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the advocate concerned* that lie had said nothing and written 
nothing in a contemptuous way. We are not dealing with an 
ignorant person* but with an advocate who* as h© himself tells us* 
has received his education in the University of Edinburgh* was 
a student of the Society of Gray's Inn* and was called to the Bar 
therefrom* 

(( We have no alternative but to condemn every one of these 
passages as being scandalous writing, and the writer, as having, in 
writing and publishing them, been guilty of misconduct unworthy # 
of an advocate of this Court. 

a The advocate concerned sought to justify and defend what he 
had written by calling our attention to other issues of The 
Cochrane, and by arguing that because there was not a single 
Judge of whom he had not said something bad, and also something 
good, the two mtu4 be considered in the light of a set-off one 
against the other. We regret to have to say it, but we must say it, 
that this attempt at explanation merely aggravates the misconduct. 
As the learned Government Advocate pointed out to us at the 
hearing, and as we have afterwards been at the pains of verify- 
ing, these so-called expressions of praise are in every instance 
almost used as a foil to set off in a more conspicuous and aggra- 
vated manner scandalous matter that the advocate was bent on 
publishing. The files are on the record and speak for them- 
selves. 

“We need hardly add that we had much rather that our 
attention had not been called to these passages. But it was the 
advocate concerned who compelled us to look at them ami to con- 
sider them. Our attention being called to them we can only 
adopt the words of Mr. Justice Holroyd in. Rex v, Davison , (1) 
that * in the case of an insult to himself it is not on his own 
account that the Judge commits, for that is a consideration which 
should never enter his mind. But though he may despise 
the insult, it is a duty which he owes to the station to which be 
belongs, not to suffer those things to pass, which will make him 
despicable in the eyes of others. It is his duty to support the 
dignity of his station, and uphold the law, so that, in his presence, 
at least, it shall not be infringed.' 

(1) (1821) 4 B. and Aid., 3^9. 
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“Hitherto we have not said anything about the reckless want 
of truth that disfign res each one of the passages set out above from 
yj?he Cochrane of the^st of June, 1906. 


“The advocate concerned has madano attempt to support the 
> statements contained in those passages by evidence of any kind. 
It is true that 1 e*has filed an affidavit, but the only fact affirmed 
in that affidavit is that on the 1 9th April, 1 9(1(5., ■ the Hou’ble 
Mr. Justice Rio!:ards ( did use the expression * Hold your tongue ’ 
when he (the advocate) was arguing a case before him. 

“ Regarding the first part of the passage No. I, an. attempt 
was made to justify it on the gramd^bhat it was an opinion. As 
regards the second part we understand that the advocate found in 
a book, to which he obtained access by reason of its being in the 
library of the Court, a letter which was not addressed to him, but 
'to another gentleman. That letter he admits having perused 
without authority from either the writer or the person addressed 
and, having perused it, he considers that he acted meritoriously 
in not forwarding it to the Secretary of State, but in returning it 
. With a letter of his own to the Hon’ble the Chief Justice who was 
the writer. We have always understood that in any civilized 
country it is considered a dishonourable act to peruse a private 
letter not intended for tbe reader’s' perusal and addressed to 
another person. Such conduct is understood everywhere as- con- 
duct unworthy of any person who claims the status of a gentleman. 
But for the admission made by the advocate concerned, we should 
have found it difficult to believe that any one admitted to the 
Honourable Society of the Inns of Court con 1,1 have considered 
it proper to do such an act, and still less, having done it, to 
attempt to justify his conduct. Moreover, the incident here 
mentioned is a good instance of the way in which acts in them- 
selves proper have been distorted by the advocate concerned in 
order to bring the Court into contempt with the outside public. It 
has long been the established practice of this Court that where two 
or more Judges have heard a ease and are agreed as to the general 
tenor of a judgment one Judge should prepare the judgment 
and submit it for the opinion and criticism of his follow Judge or 
Judges. Ihese criticisms are duly considered and. 
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is an instance of this nature that the advocate concerned has 
distorted, and we fear we must say it, has wilfully distorted. 
The extracts II, III and IV, where they reflect upon the 
Hon’ble the Chief Justice or the Judge referred to are, the 
advocate concerned considers, sufficiently explained by the remark 
that they are opinions* 

u Regarding the first and second contentions raised, it is hardly 
necessary for us to follow the advocate into the flimsy duality of 
persons which he attempts to set up* We are in this case con- 
cerned with Mr. Sarbadhieary, barrister -atolaw, who has sub- 
scribed the article. It is in our opinion an article intended to 
scandalise the Court in the eyes of the public and the writer js 
responsible for it as an advocate of this Court. | 

Two days after the case had been argued and judgment 
reserved, the advocate tendered to the learned Chief Justice, whto 
was taking applications, the following petition I 

4 That in respect to the proceedings which have been taken by 
this Court against your petitioner under section 8 of the Letters 
Patent your petitioner has since himself considered the whole 
matter and taken the advice of some friends, and he begs now to 
express his unfeigned and deep regret at the publication of matter 
considered to be derogatory to the Hon’ble Judges and calculated 
to bring the administration of justice into contempt. 

( 2, That your petitioner regrets that he acted without deli- 
beration and upon sudden impulse in writing the article which 
has given rise to proceedings against him. 

c 3. That your petitioner was under the honest impression that 
in writing the article, which on mature r consideration he does not 
now seek to justify, lie was not acting as an advocate, but, irres- 
pective of bis belief or impression in the matter, he now with- 
draws all offensive and derogatory remarks about this Court and 
expresses his unqualified regret in so far as his conduct has 
appeared to the Judges of this Honourable Court as unbecoming 
an advocate and as otherwise than duly respectful to them, and 
trusts that the Honourable Court may be pleased to accept this 
apology J 

Looking to the tone of this belated apology we feel ourselves 
unable to accept it. Moreover, we cannot lose sight of the fact 
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that this is not the first time tins advocate lias been found guilty 
of misconduct. He was suspended xor three montits for disrespect 
shown to a Judge in open Court and only readmitted to practice 
upon his tendering an apology to the Court. 

“Notwithstanding this, he, in the article under consideration, 
refers to the incident in the following terms : — ‘ Tne quarrel was 
started by Mr. Blair (the Judge to whom disrespect was shown) 
and he is entirely to blame.’ 

“ To accept the apology now tendered would be, to use the 
words of Mr. Justice Wills, * a stretch of charity which would 
degenerate into absurd and ridiculous weakness.’ 

“We are unanimous in arriving at the conclusion that Mr. S. 
B. Sarbadhieary has been guilty of gross miseon duct iu publish- 
ing an article containing the passages above set forth. 

“ The order of the Court is that Mr. S. Sarbadhieary be sus- 
pended from practice for a period of four years with effect from 
this date.” 

On this appeal, which, was heard ex parte, the appellant 
appeared in person and contended that the High Court had no 
jurisdiction over him in the matter of the alleged misconduct 
as he was a member of tbe English Bar; that the Bench of the 
High Court by which his case was heard was not properly con- 
stituted because under rule 197 of the High Court the Bench 
ought to have consisted of five Judges and not three only; that the 
offence with which he was charged was committed by him not in 
Ms professional capacity, but iu the capacity of editor of The 
Cochrane newspaper • that if the remarks published by him in 
his newspaper were objectionable or untrue he could have been 
proceeded against under the ordinary law, namely, section 500 of 
the Penal Code, Act XLV of 1S60; and that his apology should 
have been accepted, and regarded as ample expiation of the 
offence. Reference was made to In the matter of Ri jendro 
Lai Muherji (1), In the matter of Parbati Ckavan Chatter ji 
(2), Penal Code (Act XLV of I860), sections 228, 500, In the 
matter of Wallace (8), In re Weave {•!), The Queen v. Castro 
(5), Ex parte Turner (6) and Lechmere Charlton’s case (7), 

$ 6«j9 l ^ B-< 22 All., 49. (4) $1893) L. R„ 2 Q B. D., 480. 

(8) (1895) I L. R 17 All., 498. 161 ftivm r » - 
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He also urged that the sentence of four years’ suspension from 
practice was too severe. 

1906, December 14^/t. — The judgment of their Lordships was 
delivered by Sir Andrew Scoble:— 

Tire petitioner in this case, Mr. Sashi Bhushan Sarbadhicary, 
is a barrister of Giay’s Inn, and an advocate of the High Court of 
Judicature at Allahabad; and he complains of an order of that 
Court whereby he was suspended from practice in that Court fora 
period of four years, from the 5th July 1906, for “ gross 
misconduct.” The grounds of his appeal are nine In number, 
and as two of them relate to the competency of the Court to 
make the order, it will be convenient to dispose of them in' the 
first instance. 

The first objection is that the Court “had no jurisdiction 
to deal with the applicant for alleged misconduct, he being a 
member of the English Bar.” 

In the opinion of their Lordships this objection is untenable. 
By section 7 of the Letters Patent by which it was established, 
the High Court is authorized and empowered “ to approve, admit, 
and enroll such and so many advocates . . . . as to the said 

High Court shall seem meet ; ” and by section 8 the High Court 
is empowered “ to make rules for the qualification and admission 
of proper persons to be advocates .... and to remove or 
to suspend from practice on reasonable cause the said advocates.” 
By rule 180 of the Court “ any barrister of England or Ireland, 
and any member of the Faculty of Advocates in Scotland may 
present an application for his admission to the Boll of Advocates 
of the Court;” and on compliance with certain conditions specified 
in rule 18i may, under rule 182, if “ the Chief Justice and Judges 
then present in Allahabad think fit, be admitted as an advocate 
of the Court.” It is clear, therefore, that any barrister so admit- 
ted becomes thereupon subject to the disciplinary jurisdiction of 
the Court. 

The second objection taken by Mr. Sarbadhicary is that the 
Court which dealt with the charge against Mm was not properly 
constituted under the Rules of the Court, Rule 2 provides that— 

* ^ against an advocate , , 4 . in respect of any misconduct? 

for which each person may be suspended or dismissed from «*»*#-**» 
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If this rule applies, there is no doubt that the Court which 
heard and disposed of Mr. Sarbadhieary's ease was properly con- 
stituted, for it consisted of three Judges. But Mr. Sarbadhicary 
contends that, under Rule 197, which provides that “ the Chief 
Justice and Judges present for the time being in Allahabad may, 
for good cause appearing fc> them, by an order in writing under 
the seal of the Court, suspend or remove from the Rolls of the 
Court any advocate . . . , ” he was entitled to* have Ins 

case heard by a Bench of five Judges, as that number were then 
present in Allahabad. The learned Judges who heard the case, 
and before whom this objection was raised, say that c: Rule 197 
provides for cases in which the Chief Justice and Judges may for 
good cause, and without charge or trial, suspend or remove from 
the Roll of the Court any advocate of the Court,” And their Lord- 
ships see no reason why they should reject this explanation. 
An advocate convicted of a criminal offence might properly be 
suspended or removed from practice under this rule without 
further charge or trial. In their Lordships* opinion, this objection 
also fails. 

The facts of the case lie within a very short compass. On 
the 19fch April, 1908, Mr. Sarbadhicary was conducting a 
criminal case before Mr. Justice Richards, when, to use the peti- 
tioner's language 

■ w An altercation happened between the honourable gentleman and the 
Counsel about the administration of the oath to the accused by the Magis- 
trate who tried them. The Counsel was backed by two depositions of the twn ■ 
accused ...» They were showed to the Judge (who) wanted to assail tfaft 
Counsel, but the latter, .relying on his own innocence, stated that, as he had the 
sopies, he was not the least to blame. The Judge was angry, and said, * Why ■ 
lid the Counsel assail the Court below ?' The Counsel stated that, before the 
lies reached, the copies were the only source of his information : and safe. ' Th# 
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proceeded against, both cmlly and criminally, on tl e expiintion 
of two months,” Before t. is period expin d. on the 1 4 .Turn’ i 006, 
Mr. Sarbodhicary publish d in a j eriodmd < ailed 7 /o’ ? W,m we, 
of which ho is loth the editor and p.l Ibxer.nti a reek which hast 


given rise to the order of suspension of which he now complain,. 


There is no doubt that the article in question was a HLd 
reflecting not only upon Mr. Justice Kit-hards, but other .fudges 
of the High Court in their judicial capacity and in reference to 
their conduct in the discharge of their public duties. There is 
also no doubt that the publication of this libel constituted a <; »n< 
tempt of Court which might have been dealt with bv the High 
Court in a summary manner, by fine or imprisonment, or kith. 
The only question which their Lordships have to consider is 
whether the publication of such a libel constitutes “ reasonable 
cause” for the suspension of an advocate from practice under 
the power conferred by the Letters Patent, 

Their Lordships will not attempt to give a definition 0 f 
c< reasonable cause ” or to lay down any rule for the infrrpn tation 
of the Letters Patent in this respect, Every ease mu*t depend 
on its own circumstances. It is obvious that the intent ion 0 f 
the Crown was to give a wide discretion to tie High Court 
India in regard to the exercise of this di-ciplinary authority. The 
Buies of the Court, to which reference has been made, indicate 
the precautions taken by the Court itself to secure that tl c j ewers 
shall not bo used capriciously or opprc.-rivdy, and Pore j- D0 
reason to apprehend that the just independence of she IV »ma 
any risk of beiig impaired by it, t recoin. ()(i 
hand, it is essential to the proper administration of j,„rV that 
unwarrantable att&oks should not be made litv 

Judges w toir publio capacity; and, k , yi , £ 

P “ * 6 ! b »«. Ml fcr Hie first time) i,v , jTO ,d 

“ * ““ 5 con “ r “”S himat l«,o„ullv i„ hi ; ,, T \ , 

character, their Lordships agre o with th« b. 1 ■ 1 Qttl 

the Judees of *1 ia w l n . 1 0 conclusion nt which 
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as an advocate and his capacity as an editor,” and cited the case 
of In re Wallace (1) as an authority in support of his argument. 
But that was an entirely different ca=e from the present. In 
delivering judgment, Lord Westbury (at p. 294) says: — 

was an offence « . . committed by an individual in his capacity of 
a suitor in respect of his supposed rights as a suitor, and of an imaginary 
injury done to him a3 a suitor ; and it had no connection whatever with his 
professional character, or anything done by him professionally, either as an 
advocate or an attorney/' 

Hera the whole controversy arose from the misbehaviour of 
Mr. Sarbadhicary as an advocate conducting a case before the 
Court, and the contempt of which he was properly found guilty 
was committed in the attempt to vindicate his professional con- 
duct in a publication for which he was solely responsible. 

Their Lordships will say nothing as to the character of the 
libel, or as to the extent of the punishment awarded. They will 
humbly advise His Majesty to dismiss the appeal. 

Appeal dismissed. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir George 

Knox. 

CHHAJJU (HR axd akothbb (Debendaxts) V. DIWAN (PlAlNTIBB) * 
Hindu Maw— Grihast Goshains— Succession — Custom — Adoption of Chela by 
widow of deceased Goshain. 

The plaintiff -set up a custom, as prevalent amongst the grihast goshains 
of Hard war and other places adjacent in the United Provinces whereby the 
widow of a deceased goshain was entitled with the concurrence of the elders 
of the sect to adopt a chela and successor to her deceased husband. Meld on 
the evidence that such custom was not established. Mamalakslmi Animal v. 
Simnantha Ferumal Setkuragar (2), Khug gender Narain Chowdhrg v. Sharupgir 
Oghorenath (3), and Gov hid Moss v. Mamsahog Jemadar (4) referred to. 

Semble that the sect of grihast goshains living mostly in these provinces 
at Hardwar, Delira Dun and other adjacent places, are subject generally to the 
ordinary rules of Hindu law. ■ Collector of Dacca v. Jag at C bunder Goswamt 
(5) referred to. 

The facts of this case are fully stated in the judgment of the 
Court. 
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* First Appeal No, 5 of 1904 from a lecree of Balm Madho Das, Subordi- 
nate Judge of Saha ran pur, dated the 11th )£ December 1903. 

(1) {1806} L. R,, 1. P. C.;28& ip ) (1878) 1* L. It, 4 Calc., 643, 
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The Hon’ble Pandit Sundar Lai and Babu Lalit Mohan 
Banerji , for the appellants. 

Babu Jogindro Nath Chavdhri and Pandit Motilal Nehru 
for the respondent. ’ 

feTANLEY, C.J., and Knox, J. — The litigation which has given 
rise to this appeal concerns the property which kknged to three 
brothers, namely, Dalpat Gir, Gan pat Gir and Dhanput Gir, the 
sons of one Ram Gir. Dhaupat Gir died about the year 1895 
leaving his brothers surviving him. Da! pat Gir died in the month 
of January 1902, leaving a widow, Musammat Beidovi. On the 
26th of May 1902, Gan pat Gir died, leaving the defendant 
Musammat Ram Rakkhi, who is said to have been a mistress, 
and a son by her, namely, the defendant Ch! ajju Gir. The parties 
belong to the gosbain community, and the plaintiff’# case is that 
the property of a member of that community devolves upon his 
chek or disciple, and that ao lording to custom the widow of a 
deceased gosl.ain, in case her hu-band has no disciple at the time 
of his death, may nominate a disciple with the authority of the 
members of the community, and that the disciple so nominated 
succeeds to the property of her husband ; that the plaintiff was 
nominated by Musammat Beldevi with the consent of the com- 
munity and so became what, we may term, a posthumous* pupil 
of Dalpat Gir, and as such entitled to his property. It is not 
stated in the plaint how the disputed property v us acquired. It is 
merely alleged that it was first owned by Mahant Run Gir and 
on lus death devolved upon Dalpat Gir, Ganpat Gir, and Dhaupat 
Gir. It has been found by the Court below that the p r .,pm v is not 
endowed property and that Dalpat Gir, G mpr. Gir and Duanpat 
Gir held their shares of it separately. These findings B ro not 
c allenged. The defendant appellant in Ids grounds of appeal 
impeached the dudiug, the property „•»„ „ o„d„ed ' - 
perly, but this ground urns aWloned before 1 

the “T>"v ci ft ***** K,iM is «*‘«l i« 

death authorize If f < ®" d ^ Dall ’ at Gir attl ‘ 0 t: "> 0 ° f his 
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deceased and make him occupy his place. Accordingly, Musam- 
mat e evi, in accordance with the permission 
and also the practice in the Goehain community, 
members of the community, made the plaintiff a' 
name of Dalpat Gir, deceased, at her house on the 6: 
and performed all the necessary rites.” It is fui 
the plaint that “it is also necessary for a newly 
wishing to be the representative and successor 
person, that he should be duly declared repr< 

• successor by the members of the community aft. 
been given. Accordingly, after a feast had been 
12th October 1902, the members of the community 
plaintiff a mahant to take the place and be the rej 
Dalpat Gir, deceased, and therefore the plaintiff 
owner of his (Dalpat Gir’s) estate.” We may h 
Dalpat Gir and Ganpat Gir succeeded to the share 
of Dhanpat Gir upon his death. There is no dint 
The plaintiff claims to be entitled not merely to 
Dalpat Gir but also to the share 
a loss to understand how he can e 
The defendant Chhajju Gir st 
ence of the custom. Chhajju G 
property of Ganpat Gir as his di 
entitled to it under the will of 
.February 1902. But before us h< 
on the merits of his own title as o 
respondent’s ease. 

The parties belong to the orde 
That order with others was, we i 
work on Hindu Law, founded by 
Sankara in the eighth century A,D 
this order were supposed to renoun 
ascetics. The wealth of the ascetic 
bowl and tbe like and was invalual 
ordained “an ascetic shall have no 
these bodies acquired wealth, and, 
of stern austerity took to habits of 
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the remainder observed celibacy and are known as Nihangs. Ram 
Gir was a Grihast (or house-holder) and his sons likewise. They 
had not therefoi e absolutely renounced the world and were not 
ascetics in the strict sense of the word. This must be borne in 
mind in dealing with the questions which we have to determine. 

The special rule as to the devolution of the property of an 
ascetic, laid down in the Yajnavalkya (ii, 137), Mitakshnra (ii, 
8), Daya Bhaga (xi, 6, sections 35 and 36), namely, “ the heirs 
of a hermit, of an ascetic, and of a professed student, are in their 
order the preceptor, the virtuous pupil and spiritual brother and 
associate in holiness,” cannot he strictly applied in this case. Mr. 
Mayne says that a case coming under these special rules seldom 
occurs, that “ when a hermit has any property which is not of 
secular origin, he generally holds it as the head of some math or 
religious endowment, and succession to such property is regulated 
by the special custom of the foundation.” He then observes : — 
“ No one can come under the above heads for the purpose of in- 
troducing a new rule of inheritance, unless he has absolutely 
retired from all earthly interests, and in fact become dead to the 
world. In such a case all property then vested in him passes to 
b is legal heirs, who succeed to it at once. If his retirement is of 
a less complete character, the mere fact that he has assumed a religi- 
ous title, and has even entered into a monastery, will not divest 
him of his property, or prevent his secular heirs from succeeding to 
any secular property which may have remained in his possession.” 
(See 6th edition, p. 778.) Mr. Ghose in the second edition of 
his valuable work, at page 781, says as to this question The 
property mentioned in the Yajnavalkya, as the Mitakshara and 
the Apararka say, is the wealth of the hermit, invaluable to his 
disciples, i.e., his stick, his begging bowl, and the like. Lands 
and money the Sannyasi cannot hold in his own right. But by 
the law of the land be is allowed to hold property in the same 
way as secular persons, and in such cases his secular heirs ought 
to take his property. In his comment upon a decision of a Bench 
of the Calcutta High Court in the ease of the Collector of Dacca 
v. Jagat Chunder Qoswami (1), holding that the preceptor of a 
deceased Bairagi was entitled to letters of administration of his 


VOL. XXIX .] ALLAHABAD SERIES. , 118 

estate, he observes, at page 788 1 — - <c With all respect to the 
learned Judges, it should be observed that according to Hindu 
law the ordinary rule of succession should apply to the case of 
that strange individual, the married ascetic. Indeed according 
to ancient law ascetics who have resumed worldly ways are slaves 
of the king and their property in strictness belongs to him, n 
It was contended in this suit on behalf of the appellant that 
a chela or disciple does not inherit the personal property of a 
Grihast (or house-holder) Goshain, and further, that the plaintiff 
respondent is not a disciple of Dalpat Gir. The learned Sub- 
ordinate Judge held that though Ganpat Gir, Dalpat Gir and 
Dhanpat Gir held their shares separately and there -was nothing 
to show that the property was endowed property, yet the sect of 
the Goshains to w r hich they belonged Is a semi-religious one and 
that “ the same is the nature offcheir properties”, that is, we take it, 
that the property in dispute though not endowed property is semi- 
religious property, whatever this means. He also held that the 
evidence adduced on behalf of the plaintiff established a custom 
among Goshains whereby a chela “ is shaved in the name of a 
deceased mail ant at the instance of his wife by the punches (elders), 

» and if such chela performs the ceremony of bhandara and Is in- 
stalled on the gaddi of the deceased by the elders, he becomes the 
representative of the deceased with respect to his property, ” He 
further found that the plaintiff respondent was duly installed on 
the gaddi of Dalpat Gir by the elders of the sect in accordance 
with custom and performed the ceremony of bhandara, and is 
■ therefore the legal representative of Dalpat Gir. No distinction, 
it will be noticed, is here drawn between a Goshain who is a 
Nihang or who is possessed of a math, and a Goshain who is a 
householder and owns no endowed property. 

There are two questions then for our determination. The 
first, whether or not the plaintiff respondent can bo regarded m 
in any sense a chela or disciple of Dalpat Gir, and the second, 
whether or not a binding custom has been established whereby 
the personal property of a deceased Grihast or (householder) 
Goshain passes to his chela and not to his secular heirs,' 

First then let us see what a chela or disciple according to 
Hindu notions is, In the case of Quhind Doss v. Bnm&tkms 
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Jemadar, to be found reported in the Vyavastha Darpaua by 
Shama Churn Sarkar, Vol. I, p. 299, and also in Pulton’s BeporJ 
Vol. I p. 217, the plaintiff alleged that he was the chela * 
disciple and legal representative in estate, according to the laws 
' ^usages of Hindus, ofoneMakhan Das, deceased, a Hindu 
Bairagi (or religious devotee), and claimed to lie entitled to sue 
as such for recovery of the property of the deceased. A de- 
fence was filed to the effect that a chela of a Hindu Bairagi doe. not 
as such, succeed to the property of such a Bairagi in the event 

« tw# ^ beWf ° f tl,C **“■•>“« » me contended 
that the three religious orders into which the twice horn classes 

may enter are those of the Vanaprastha (hermit), the Sanuyasi 
or Joti (the ascetic), and the Brahmachari (religious student) 
and reference was made to the passage of the Yajnavalkva 
which lays down that the wealth of a Vanaprastha is inherited 
hy his Dharma bhratreka tirthana, or holy brother of the same 
hermitage, that of a Joti by satshishyu (virtuous approved 
pupil) and that of a Brahmachari by his acharjya (spiritual 
guide) It was contended that, assuming the Bairagi to be a suffi- 
cient description of the Joti of Yajnavalkva bis goods arc not 
inherited by his chela or pupil in that capacity, but by Ms sat- * 
shishya (virtuous approved pupil). Then it was pointed out that 
a chela af ter he had served the Joti for a year may be made a sat- 
shishya if the Joti thinks him worthy of the honour . that there is 
a period of servitude for 12 months necessary before the aspirant 
pupil can become a satshishya or partake of its privilege anf 
W the pupil ta no, become . eetsMyn J 
t. It was held that the plaintiff failed to show his ridit to me 
An .extract from a letter which the editor of the report * ] ia I 
received from Baboo Prussonno Co mo, t , 1 Jmd 

gentleman of well known learning and *° ! '° 3 
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and consequently no chela of a deceased ascetic can inherit his 
property unless the former can prove himself his siso too. This 
is a nice distinction which I am led to draw between the two 
phrases and their respective applicability from the concurrent 
authority of the shasters and the usages and customs of the coun- 
try. We further find appended to the report, an extract from 
the work called Tuntur Shar by Kish n a Nanda, -which describes 
the respective qualities which should form the character of a 
spiritual guide and his religious pupil, and later on the following 
passage appears :— c A yearns residence and association with each 
other is required to form the connection of the spiritual guide 
and the pupil. It is also enjoined in the Sar Sungroho that a 
good spiritual guide 'should put his dependent pupil to a year’s 
probation, A knowledge of the mysterious and excellent Shat- 
ters should not be imparted to every one without distinction, it 
should be imparted to a well-behaved pupil after a year’s resi- 
dence with him. ” We refer to this case merely for the purpose 
of showing what are the qualifications of a chela. In the case of 
Ehuggender Narain Ghowdhry y. Sharupgir Oghorenaih (1) 
the principle of succession upon which one member of an order 
of ascetics succeeds to another was laid down as being based 
entirely upon fellowship and personal association with the ascetic, 
and it was said that a stranger, though of the same order of ascetics, 
is excluded. It thus appears that a person who has had no asso- 
ciation with a spiritual guide cannot, except by a fiction, be his 
chela, A posthumous chela is a contradiction in terms. 

The authority upon which Mr. Ohaudhri on behalf of the res- 
pondent has strongly relied for the proposition that a posthumous 
disciple may be appointed to a deceased ascetic is to be found 
in H est and Kohler, s Hindu law, Vol. ■ I, p, o0t>. There in 
answer to the question whether a Goshaia cither of the sect Purl, 
Giri or Bharathi acquired a vatau like that of a Patil or Ivulka- 
rani, can it descend to his or his wife’s disciple, ih e reply is 
Among the Gosha ins of the abovementioned sects, a disciple 
is as good an heir as a son among other people. If a disciple was 
not nominated by the male Goshain, his wife may nominate one 
to succeed to her estate in the same manner m a widow amomr 
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other classes is allowed to adopt a son. No objection seems to 
exist to such a proceeding.” The learned Pandits give as the 
authority for this answer the Yyavahara Mayukfaa, para, 142, 
1—4. A reference to this work will show that it does not hear 
out the alleged practice. T he paragraphreferred to contains the 
extract from Yajnavalkya already quoted, stating the rule pre- 
vailing as regards the estates of ascetics, namely, “ the heirs of a 
hermit, of an ascetic, and of a student, are in their order the 
preceptor, the virtuous pupil and the spiritual brother and asso- 
ciate in holiness.” Moreover, the answer would seem to pre- 
suppose that the deceased Goshain for whom his wife may norm-’ 
nate a chela to succeed him had disciples, and that it was one of 
these disciples whom she might nominate as his successor. It 
does not, at least not clearly, support the suggestion that if a 
Goshain had no disciple during his life-time his wife could elect 
one after his death. 

Let us see now on what evidence the novel custom which has 
been set up in this case is sought to be supported. Mahant Jhan- 
du Nath, who is a Sannyasi, purported to give an account of the 
nomination and election of the plaintiff as a mahant after the 
death of Dalpat Gir, though he did not attend the meeting at 
which he was elected. He was asked whether any woman had 
ever made a disciple in the way in which the plaintiff, Diwan Gir, 
was made a disciple of Dalpat Gir, and his answer was in the 
first instance in the negative, and then he stated that Bam Sara a 
Gir ? s wife made Bam. Baton Gir a disciple after the death of 
her husband, or that she caused the members of her brotherhood 
to make him a disciple. . In answer to the further question 
whether Ram Gir was the holder of a math, his reply was that he 
could not be called the holder of a math, inasmuch as mail ants 
who are grihasts are not holders of a math. He also stated that 
at the time of his death Ram Gir was not a nihang mahant, and 
that when a mahant is not nihang his sons become his heirs; and he 
followed this up by saying that' when a mahant is not a nihang, 
that is, is a house-holder or grihast, his wife becomes his heir on 
Ms death. The evidence of this witness does not to any appreci- 
able extent support the alleged custom. In answer to a question 
by the Court he stated that “ if a grihast mahant should not give 
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permission to Ms wife as to the making of a disciple, Ms wife can 
on Ms death make a disciple in his name even without such per- 
mission. After the death of a house-holder mahant his widow has 
the same power with regard to the making of a disciple as he him- 
self. As regards the power of making a disciple, there is no 
difference between a mahant and his widow.” What authority 
the witness had for this statement, we are not informed. He 
is a comparatively young man. being only 34 years of age, and 
is not shown to have any special knowledge of the rules of the 
• Goshain community. 

Another witness, Gajraj Bharti, also a Goshain, deposed that 
Diwan Gir was made a disciple of Dalpat Gir four or five 
months after the death of Dalpat Gir. The panch, he said, were 
called by Musammat Beldevi to her house, when she told them 
that she wished to have Diwan Gir made a disciple in the name 
of her husband and that the Panch agreed to carry out her wish, 
and thereupon the necessary ceremony of installation was per- 
formed. He mentioned four or five cases in which in recent 
years disciples of deceased Goshains had been nominated by their 
wives. A panchayatnama was drawn up and signed by this and 
other witnesses testifying to the election and installation of 
Diwan Gir as the disciple of mahant Dalpat Gir. We shall 
refer to this document more particularly later on. It was 
produced by this witness. Cross-examined as to it the witness 
used these significant words “ People said females have caused 
disciples to be made, but it is invalid. They tried to find out 
a precedent, I also did the same,” It appears, therefore, 
that the partisans of the plaintiff found it necessary to search 
for a precedent for such an appointment as chela as that of 
the plaintiff. This witness is the brother of Kashi Bharti 
whose wife and Musammat Beldevi are sisters. Of the in- 
stances which he gave of the making of disciples by the 
widow of a deceased Goshain, two were disciples of Kashi Nath 
who were made disciples by his wife. We may point out that 
the election of the plaintiff Diwan as a disciple of Dalpat 
Gir led to disturbances which resulted in the bringing 0 f 
criminal proceedings by Chhajju Gir against this witnnoa o 
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The next witness to whom we would refer is Ghanshiam 
Pori, also a Goshain, resident at Hard war. In answer to the 
question: — “Should any one die leaving a widow among your 
community what will be her right a- to the making of a disciple.” 
(It will he noted that the question was not directed to the case 
of a grihasfc Goshain, but to the Goshain community generally); 
his reply was: — “A disciple is made. He is made in this way. 
The members of the brotherhood are invited. When they come 
to the place they ask the woman : — f Why have you invited us?’ 
The woman says: — ‘ Make a disciple in the name of my husband. • 
The members order a man, a mahant : — ‘'You should make a 
disciple, cut the tuft of his haird Disciples made in this way are 
to be found in my community. ” Then he mentioned the names of 
five persons who were made disciples in. this way, and stated that 
they had got the properties of their spiritual guides. Ho further 
stated that the sons of a Goshain have no right to Ids property without 
their having been made disciples, and that if a Goshain left a wife 
and a son who had not been made a disciple, his property devolved 
upon the wife and not upon the son. He was asked his means 
of knowledge of this rule and stated that he heard it from his 
father and spiritual guide. It was further elicited from this 
witness that there are about 17 or 18 families of Goshains at 
Hardwar and that all of them are grihasts, He further deposed 
that a wife can make a disciple without obtaining permission 
from her husband to do so, and that children of a kept woman 
have the same right as those of a wedded wife. 

Puran Gir and Sheer a j Gir gave evidence to the same effect. 
Sheoraj Gir admitted that his knowledge on the subject was 
derived from his having seen the initiation as disciples of Rafcan 
Gir, Khushal Bharfci and Bhajjan Gir, and also from hearing of it 
from the Goshains. He is a man of 84 years of age and is one of 
the parties against whom the complaint was lodged in the criminal 
Court by Chhajju Gir in connection with the initiation of the 
plaintiff Diwan Gir. 

Ganesh Gir, another witness, also testified to the alleged 
custom and to the initiation of the plaintiff Diwan Gir. He 
stated that. Bishnu of his village Rahmatpur had two disciples 
initiated on the death of her knsl fin^ a » - *»--*• 
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these disciples had left the village and that the property whioh 
belonged to the deceased Goshain ha 1 been sold by auction. 

Hoshiar Gir, a resident of Daulatpur and a Goshain, deposed 
that he was initiated as a disciple of Harnand Gir by Harnand 
Gir’s wife seven or eight years previously in the village of Daulat- 
pur. In cross-examination it was elicited that Harnand Gir had no 
son and that the witness and Ganpat Gir were his nephews and 
that both the witness and Ganpat Gir inherited the property of 
Harnand Gir. Further he deposed that there was a will in his 
favour. It was not therefore out of the usual course that* he and 
his brothers should inherit the property of Harnand Gir. 

Several other witnesses were examined, but their evidence 
does not put the case further. It simply shows that there have 
been in the last 20 years several instances in which the widows 
of deceased Goshains nominated disciples, and that the disciples so 
nominated were recognised as the disciples of their deceased hus- 
bands. What the property was which they inherited or Iiow it 
was acquired, or whether it was endowed property or not the 
evidence does not show. 

It is a significant fact that on the initiation of the plaintiff, 
which, as we have said, was followed by disturbances leading to 
criminal proceedings, a panchayatnama was executed to testify to 
the election of the plaintiff as a disciple of Dalpat Gir. This 
document we find was signed by all the witnesses without excep- 
tion who have supported the plaintiff’s case as regards the alleged 
custom. It is dated the 12th of October 1902, and recites the 
death of Dalpat Gir on the 16th of January 1902, without 
leaving any disciple, and the alleged practice among the Goshain 
community of Hard war and the neighbourhood, that on the death 
of a mahant some person approved of by the community and the 
widow of the deceased should be nominated as a disciple. Then 
follows a declaration that on the 6th of June 1902, the members 
of the Goshain community assembled at the house of mahant 
Dalpat Gir with the consent of his widow Muaammat Beldevi, 
made the plaintiff Diwan Gir, who is stated to be a relation of 
Dalpat Gir, and whom Dalpat Gir intended to make hi* disciplh 
m his life-time, a disciple in the HAITI A w* *•»$** *« i- f - ‘tf**'* 
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Giisis Diwan Gir, nominated and appointed lawfully according 

to law and the custom of the Goshain community, all the cere- 
monies essential and requisite for this appointment having been 
. fully observed. 

Now if the alleged custom was a recognised custom, it is not 
apparent what the necessity was for the preparation and signing 
of this document. Indeed it rather suggests that the parties to it 
had misgivings as to the propriety of their action in interfering 
with the devolution of the property of Dalpat Gir. The search 
for precedents is also suggestive. The object of making the 
plaintiff a disciple of Dalpat Gir manifestly was for the purpose 
of securing for him the property of Dalpat Gir. 

Not a single document has been given in evidence in support 
of the alleged custom, and the cases in which chelas have been 
appointed by the widows of deceased house-holder Goshains are of 
recent^ date. It would seem that the small community of grihast 
Goshains at Hard war are bent upon introducing a new usage as 
to the devolution of the property of the members of their com- 
munity. TV hat the necessity is for a grihast Goshain to have a 
ehe a is not apparent. Such a Goshain has not east off the world 
and become an ascetic. On the contrary lie is immersed in 
worldly affairs and has his family to look after. His time is 
not occupied in the study of the shastras or in imparting a know- 
ledge of the shasters to pupils. It does not seem reasonable that 
the sons of such a Goshain under such circumstances should be 
excluded from inheriting his property by any chela who may be 

appointed by his widow. * 

casetnThe^ nfc t d K°f ’ W e]Iante ** not rest their 

ase in the Court below or before us so much upon the strength of 

.their own title as upon the weakness of the plaintiff’s ease. § This 

they W ere entitled to do. They did, however, adduce some evi- 
dence to prove that amongst grihast Goshains no one is placed 
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between them. This partition was earned out by a deed dated 
the 6th June 1892, and, as has already been pointed out, the 
three sons thereafter held their shares separately. In that deed 
it is recited that the property was owned and possessed by the 
executants as ancestral joint property, left by mahant Ram Gir, 
their deceased guru and father. A provision in that deed to 
tlm effect that the executants should not have power to transfer 
their shares to a stranger was relied on by the learned advocate 
for the plaintiff respondent, as showing that the property was not 
regarded as being subject to the ordinary rules governing. secular 
property; but we do not see that this helps his case to any 
appreciable extent. Ganpat Gir disposed of his share by a will 
dated the 20th of February 1902, in favour of a place of worship 
inside his house called Mahadeo Jeo and also in favour of the 
defendants appellants, Chhajju Gir and Musammat Ram Rakki. 

Upon the whole we are unable to say that the custom set up 
by the plaintiff respondent was proved by such clear and unam- 
biguous evidence as is requisite for the establishment of a custom 
or usage modifying the ordinary law of succession. A custom 
whereby the sons of the owner of the property may be deprived 
of their right to that property by the appointment, after the 
death of their father, of a chela to him by his widow or by the 
community to which they belong is a startling one. This is the 
custom which the plaintiff respondent sets up. We should require 
the clearest evidence of the antiquity of such a custom before we 
could give legal recognition to it. No evidence in proof of the 
antiquity of the custom has been given. We merely have a few 
ms anceso its adoption extending over a period of about 20 
years We may quote with advantage the language of their 
Lordships of the Privy Council in the case of *£ UkekZ 
Ammal v. Sivanantha Perumal Sethurayar (1) in regard to 

fullvtn S sT’ fL™* 585 theJ Wships are 

S jesmb h f importance and justice of giving effect to 
long established usages existing in particular districts and fami- 
lies m India but it is of the essence of special usages modifying 
the ordinary law of succession that they should be aacien/and 
invariable, and it is further essential that th«v 
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established to he so by clear and unambiguous evidence. Ifc i s 
only by means of such evidence that the Court can be assured of 
their existence and that they posse s the conditions of antiquity 
and certainty on which alone their legal title to recognition 
depends. Ihe evidence before us iu this case in proof of the 
alleged custom is neither clear or unambiguous, and it by no 
means satisfies us that the alleged custom possesses tho conditions 
of antiquity or certainty entitling it to recognition. The plain- 
tiff respondent therefore has failed to establish the custom which 
he set op, and bis suit must fail. 

We therefore allow the appeal, set aside the decree of the 
Coart below aad dismiss the plaintiff's suit with costa thia 
Oourt and in the lower Court. 

Appeal decreed. 
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and his mother Musammat Khuddo. The caste being otie the 
rules of which permitted widows to re -marry,- Thaktir Dei married 
one Tika Kasodhan, After her re-marriage Thakur Dei transferred 
her late husband's property by gift to Durga Prasad and Sita 
Ram on condition that they paid off Ghurair's debts. On the 
same day Khuddo, the mother of Ghurau, transferred the same 
property to Lachhman, the son of Durga Prasad, similarly stipulat- 
ing for the payment by the transferee of Ghurau's debts. 

Lachhman, in order to pay off the said debts, mortgaged the 
property to Kiskan Prasad and Nageshar. The transferees from 
Thakur Dei, Durga Prasad and Sita Ram, then brought a suit to 
recover possession of the property of Ghurau. The Court of first 
instance (Subordinate Judge of Gorakhpur) decreed the plaintiffs' 
claim and also directed that the plaintiffs should pay to the defen- 
dant Lachhman such amount as had been paid by the defendants 
on account of the ancestral debt. The defendants appealed and the 
plaintiffs filed objections under section 561 of the Code of Civil 
Procedure to such part of the decree as directed payment of the 
debts of Ghurau. The lower appellate Court (District Judge of 
Gorakhpur) dismissed the appeal and allowed the plaintiffs' 
objections, making the decree a simple decree for possession. 

Bafcu Jogindro Nath Chaudhri , Baku Durga Charan Ban - 
erji and Munshi Gulzari Lai , for the appellants. 

The Hon'ble Pandit Sundar Lai and Munshi Gobmd Prasad, 
for the respondents. 

Stanley, C.J., and Rustomjee, J.— The facts of this case 
are as follows “On the death of his father Oajadhar, his son, 
Ghurau, succeeded to the property which is the subject matter of 
this litigation. He died in the month of February 1904, leaving 
a widow, Musammat Thakur Dei, and a mother, Musammat 
khuddo. The parties belong to the Kasodhan caste, and accord- 
ing to the custom of this caste a widow is entitled to re-marry* 
Musammat Thakur Dei did re-marry. She, on the 3rd of Sep- 
tember 1904, transferred the interest which she derived from her 
husband in the property by gift to the plaintiffs, Qn the same 
day Musammat Khuddo sold the same property to Lachhman 
Prasad, defendant, second party, and he in Ms turn mortgaged 
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“ , , 1UU 1U ““ VjUUIt oeiow and before us was that Musammat 
• ^, akU [ 1>ei ’ by r&ason of ber ^e-marriage, forfeited her interest 
m her husband’s property under the provisions of section 2 of Act 
XV of 1856. Another point has been raised before ns in this 
appeal, to which we shall presently refer. This question has come 
before this Court on several occasions. In the case of Ear Saran 
Das v. Nandi (1) it was decided by Straight and Brodhurst, 
JJ., that a widow belonging to the sweeper caste, in which there 
is and m 1856 there was, no obstacle by law or custom against 
. f re "“ a ' ma g e of widows, did not by marrying again forfeit her 
interest m the property left by her first husband. This decision 
was followed in the case of Dharam Das v. Nand Lai (2) and 
again in the case of Eanjit v. Eadha Bani (3). I n the hist- 
mentioned case, .Blair and Aikman, JJ., stated in their judg- 
ment that m addition to the eases to which we have referred there 
were several unreported cases in which the decisions followed the 
demion m Har saran Das v. Nandi. The learned Judges say 
We see no reason to doubt the soundness of those decisions, which 

q™’ ,f S * r , as kn ° W ’ a consistent eurms cur ice j n this 
. lt hi ‘® becn pointed out to us that the decisions of the 
Bombay and Calcutta High Courts conflict with the decisions of 

temfned in ' m TV* ** **“* the ^ estioa has been de- 

thaTw 1 b 1 f 6a ° Ur JudgeS ° f tHs Court ’ we not think 
that we should express any doubt upon the correctness of those 

decisions by sending, as we are asked to do, this case for determi 
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the plaintiffs* title. If he had paid any of the deceased’s credit 
tors, he must recover from them and refund to the mortgagees 
what he borrowed from them. Neither he nor they (mortgagees) 
have any right to keep the plaintiffs out of possession or to 
burden the estate with a mortgage against the will of the latter. 
The plaintiffs, no doubt, will have to pay off the debt due from 
the decease!, but they may prefer to do so by some other arrange - 
ment and I see no justice in forcing them to abide by the result 
of an arrangement made by an enemy.” 

We do not think that this is a case in which we* ought to 
impose any conditions upon the plaintiffs. Their suit is a suit to 
recover possession of property to which they have established 
their title. If the defendants have any just claim as against 
them in respect of debts which have been paid off, which they 
can legally enforce, it is open to them to institute a suit for that 
purpose. We therefore dismiss the appeal with costs. 

Appeal dismissed , 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Mustomjee. 

LIAKAT HUSAIN" (PLJLixmv) v . BASHID-UD-DIN a m oxhbes 
(Defenbastts).* 

Br exempt ion -—Sale of property to a stranger — 11 e-sa Is to a eo-sharer before a 
suit for pre-emption is brought . 

Where property In respect of which a right of pre-emption exists in 
favour of a co-sharer is sold to a stranger, but, before a suit for pre-emption 
is brought, passes back into the hands of a co-sharer, a suit for pre-emption 
cannot be maintained, and this rule is not affected by the fact that the co- 
sharer in whom the property sold to a stranger revests was a party to its 
gale to a stranger. Bhagwan Das v. Mohan Lai (1) referred to. 

This was a suit for pre-emption arising out of the follow- 
ing circumstances. During the years 1903 and 1904 the mem- 
bers of the family of Shaikh Nasir-ud-din, who were owners of a 
6 pie share in patti Nanku Singh of mauza Gauhari, s -Id their 
interest in the said patti by seven separate sale-deeds to sue 
Abdul Hamid. Out of the vendors two persons, Rashid -ud-d in 
and Mukhtar Ahmad, owned shares in the patti which were not 
conveyed to; Abdul Hamid, and they continued to hold these 

• Second Appeal No. 771 of 1905 from a decree of W. J. II. Burfcitt 
Esq., District Judge of Allahabad, dated the 1 st of August 1905, rworsintr 
a decree of Pandit Kaj Nath Sahib. SnW».t. «•-. P reversing 
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shares. They were parties to two only out of the seven sale-deeds 
referred to above. One Liakat Husain, who was a eo-sharer in 
the village of Gauhari, the vendee Abdul Hamid being a 
stranger,' claimed pre-emption of the 6 pie share in patti Nanku 
Singh; but apparently was long in coming to terms with the 
vendee, who on the 16th of September 1904 resold the property 
to Rashid-ud-din and Mukhtar Ahmad. Liakat Husain then in- 
stituted a suit for pre-emption. The Court of first instance 
(Subordinate Judge of Allahabad) decreed the plaintiff's claim, 
holding that Rashid-ud-din and Mukhtar Ahmad were not 
entitled to set up their rights as co-sharers against the plaintiff 
because they had themselves been parties to two of the sales 
which gave rise to the suit for pre-emption. On appeal, how- 
ever, by Rashid-ud-din and Mukhtar Ahmad this decree was 
reversed by the District Judge, who dismissed the suit. The 
plaintiff thereupon appealed to the High Court. 

Mr. Karamat Husain and the Hon’ble Pandit Sunder Lai, 
for the appellant. 

Dr. Tej Bahadur Sapru and Pandit Mohan Lai Nehru, for 
the respondents. 

Stanley, C.J., and Rustomjee, J. — The members of the 
family of Sheikh Nazir- ud-diu were the co-sharers in a sis pie 
share in patti Nanku Singh, mauza Gauhari. In the years 1903 
and 1904 they sold their shares to the defendant, Abdul Hamid, 
in seven different sale transactions. These sales were carried 
out by seven sale-deed*. To two of these sale-deeds alone were 
the defendants respondents, Rashid-ml-din and Mukhtar Ahmad, 
parties. These co-plaintiffs owned shares in the patti which 
were not conveyed by them to Abdul Hamid, and they continued 
to hold these shares. The suit out of which this appeal has 
arisen was instituted on the 24th of September 1904, by the 
plaintiff appellant, Liakat Husain, who is also a co-sharer in the 
village, to pre-empt the sales so carried out in favour of Abdul 
Hamid who was a stranger to the coparcenary body. Before, 
however, the suit was instituted, namely, on the 16th of Septem- 
ber 1904, Abdul Hamid sold and conveyed all the property 
which he had so purchased to the defendants respondents. The 
plaintiff alleged in his plaint that this sal* fc<% +i.~ ,i~r— .1 
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respondents, Rashid-ud-din and Mukhtar Ahmads was fictitious, 
collusive and without consideration; and was made in order to 
defeat plaintiff’s right of pre-emption. 

The Court of first instance decreed the plaintiff's claim; but 
upon appeal the learned District Judge reversed the decision of 
the Court below and dismissed the plaintiffs suit. The lower 
appellate Court agreeing with the Court below found that the 
evidence failed to show that the sale carried out in favour of the 
defendants respondents was not genuine* 

The only question for determination by us is whether the 
defendants respondents by joining in the sale of the shares com- 
prised in two of the sale deeds to which they were parties 
thereby precluded themselves from purchasing the property from 
Abdul Hamid. The argument advanced on behalf of the plaintiff 
appellant is that Rashid-ud-din and Mukhtar Ahmad having con- 
curred in a sale in favour of Abdul Hamid, a stranger, forfeited 
their right to pre-empt that sale and in fact could not enter into 
competition with the plaintiff in the matter of pre-emption. As 
regards the shares comprised in the five sale-deeds to which 
Rashid-ud-din and Mukhtar Ahmad were no parties, it is clear 
that they did not forfeit their right of pre-emption : they stand 
on the same footing, as regards pre-emption, as the plaintiff 
This is admitted by the learned advocate for the plaintiff. 

As regards, however, the shares comprised in the sale-deeds to 
which they were parties, Mr. Sundar Lai presses the argument 
that the defendants respondents having joined in the sale of these 
shares to a stranger must be treated themselves as strangers to 
the coparcenary body and cannot compete with the plaintiff in 
the matter of pre-emption. We think that there is no force in 
this argument. Rashid-ud-din and Mukhtar Ahmad are not 
claiming pre-emption. What happened was that before the 
institution of the plaintiff's suit, they, being co-sharers in the 
■ village, purchased from Abdul Hamid al! the property which had 
been conveyed to him. The property found its way back into 
the hands of co-sharers before the institution of pre-emption 
proceedings. The object of pre-emption is to keep strangers out 
of the coparcenary body of a village and so maintain the unity 
of the qopareenarv hndv : t# 
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are Instituted, the property has found Its war into the hands of 
e> sharers, there is "no. reason' for- ail lowing, pre-emption, which is 
by the way a very weak right. The principle governing a ease 
of the kind is thus stated in die judgment In Bhagwan Dm y„ 
Mohan Lai (1) to which one of us was a party, namely : — 
“ Where a share has in violation of the provisions of the wajib- 
ul-a vz been sold, to a stranger, if before the institution of a suit 
for pre-emption that sha e has found its way into the hands of a 
co-sharer whose rights of pre-emption as such are equal to those 
of the plaintiff in a suit for pre-emption subsequently instituted 
then the pre-emj, tor’s gait wid fail. The reason of the rule 
seems to be that as the object and cause of the institution of pre- 
emptive rights is the desire to keep strangers excluded from, the 
coparcenary body, the reason and object cannot justify a pre- 
emptive suit by one co-sharer against another to compel the latter 
to surrender a share over which hi- pre-emptive rights are on the 
same level as those of the plaintiffs, 5 * We are unable to hold 
that the fact that the defendants respondents T’ashid-ml-din and 
Mukhtar Ahmad could not have enforced a right of pre-emption 
as against Abdul Hamid so far as regards the shares comprised 
in the two sale-deeds to which they were parties, precludes than 
from setting up the revesting of those shares in them-elve- by a 
genuine sale before the dale of the suit as a complete answer to 
the plaintiffs claim. We think that the decision at which the 
learned District Judge arrived is correct and we dismiss the 
appeal with costs. 

> y.v A; :/■:■'■ ■ . ■■ ' Appeal dismissed, 

(1) (1903) L L; E 25 AIL* 421, 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice 
Sir G-eorge Knox , 

BANMALI PAXDE (PiAnrarep) o. BISHESHAB SINGH asd anotheb 
(Deeesdastts),* 

Act (Local) Ro. II oflOQl (Agm Tenancy Act J t sections 20,21 and 31 — 

Occupancy holding Rights of alienation possessed by occupancy tenants— 

Mortgage . 

Meld that the law enacted in sections 20 and 21 of the Agra Tenancy Act, 
1901, obliterates any distinction which might have existed or have been 
supposed to exist between the right of occupancy and the right to occupy 
wherever transfers were in^de or contemplated by tenants, and that the ten- 
ants mentioned in these sections can no longer transfer cither the right of 
occupancy or the right to occupy otherwise than by a sub-lease. 

A subsequent mortgagee of an occupancy holding, whose mortgage was 
executed after the coming into force of the Agra Tenancy Act, Iris, therefore 
no right to redeem a prior mortg ge over the same holding. Khiali Ram v. 
Nathu Lai (l) and Rrij Mohan Las v. Algu (2) distinguished. Mudan Lai 
v. Muhammad AH Nasir Khan (3) approved. 

Ihe plaintill in this suit claimed as subsequent mortgage of a 
cultivatory holding of one Dip Singh a right to redeem a prior 
usufructuary mortgage over the same holding granted by Dip 
Singh to Bisheshar Singh and Kauteshar Singh, who were in 
possession. The Court of first instance (Mansi f of Basra) decreed 
the plaintiff’s claim. The defendants, first mortgagees, appealed, 
and in appeal raised the plea that under the provisions of the 
Agra Tenancy Act, 1901, the mortgage in favour of the plaintiff 
was iuvaiid and the plaintiff therefore had no right to sue for 
redemption of their mortgage. The lower appellate Court (Sub- 
ordinate Judge of Ghazipur) accepted this contention, and, revers- 
ing the derision of the Munsif, dismissed the plaintiffs suit. 
The plaintiff thereupon appealed to the High Court. 

Maulvi Abdul Mujkl , for the appellant. 

Munshi Gobind Prasctd, for the respondents. 

Stanley, C.J., and Knox, J. — Tue subject matter of the suit 
out of whic.i this second appeal arises is the interest of an occu- 
pancy tenant, and the que-tion which we have to decide is 


* Second Appeal No. 12SS of 1904 from a « , , r . 

Tayimmnl Has.uu, Subordin.de Judge of (y tl z } imr f| * * 
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whether the holder of a subsequent usufructuary 'mortgage which 
purports to have been created over the interest of an occupancy 
tenant can sue for redemption of a prior usufructuary mort- 
gagee who elaims to hold a similar mortgage over the same hold- 
ing. The Court of fii’st instance decreed the claim in favour of 
the subsequent mortgage. The lower appellate Court held that 
the mortgage under which the plaintiff claimed was invalid and 
unlawful, that the plaintiff had acquired no rights in respect 
of the “ mortgage land sought fo he redeemed 1 ” and was in no 
way entitled to claim “ redemption" under the Transfer of Pio- 
perfcy Act. It accordingly dismissed his suit. Three pleas are 
taken in appeal— the first is that the“ mortgage” is not absolute- 
ly void, but is voidable as against the landlord; the second is 
that as neither the landlord nor the tenant had questioned the 
validity of the “mortgage” the defendant* had no right in law 
to question the right of the plaintiff to maintain the suit, and the 
third was that the lower appellate Court had not taken into 
consideration the provisions of section 31 of the North- Western 
Provinces Tenancy Act, 1901. It will be seen that this third 
plea is virtually the first plea over again in different terms. 
The learned counsel for the appellant felt, as he proceeded in his 
argument, the difficulty of treating his client’s rights as the 
rights of a mortgagee, and. he adopted the line of reasoning 
sanctioned in the Full Bench ruling of this Court, Khbdi Rum 
v. Nathu Lai (1). In that case it was held that *■ although a 
tenant with a right of occupancy, other than a tenant at a fixed 
rate, cannot legally transfer his right of occupancy, he can sub- 
let the right to cultivate the land comprised in his occupancy 
holding, as such a sub-letting does not profess to be a transfer of 
the right of occupancy, and is not in contravention of section 9 
of Act No. XII of 1881.” Again in the same judgment it is 
'’.aid down by the learned Judges, at page 280, that « the right o! 
a zamindar under Act Fo. XII of 1881 to obtain an enhance- 
ment of the rent payable to him or to obtain an ejectment of his 
occupancy tenant and of those holding under him, cannot be 
interfered with or lessened by the fact that his occupancy 
tenant has by a lease, or other form of sub-letting, or by a 
(1) (1803) LL.lt., 16 AH. Sia 
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he shall not be competent to transfer his holding or any portion 
thereof otherwise than by lease as hereinafter provided. 

In considering, however, the argument addressed to na by 
the learned counsel it is important to remember that the 
Tenancy Act of 1901 is not, as Act No. XI I of JSS1 was, 
an Act to amend the law relating to the recovery of rent, 
but an Act to consolidate and amend the law relating to 
agricultural tenancies, and that the language used in section 9 
of the Act of 1SSI has been very much amplified in sections 
20 and? 21 of the Act of 1901. While section 9 of Act No. 
XII of 1S81 dealt with the rights of tenants at fixed rates and 
other rights of occupancy, section 20 of the present Act deals 
with the interest of exproprietary tenants, occupancy tenant 3 , 
etc. It declares that those interests are not transferable in 
execution of a decree of a Civil or Revenue Court, and also that 
an exproprietary tenant and an occupancy tenant are not' com- 
petent to transfer their holdings or any portion thereof otherwise 
than by a sub-lease as provided la the Act* Now* the word u in- 
terest winch is used in the Act of 1901 is a word of a very large 
and comprehensive nature. While section 9 of Act No. XII of 
18SI merely enacted that u no other light of cccapnncy shall be 
transferable in execution of a decree or otherwise/* the Act of 
1901 uses the wider term lt interest anti provides that the in- 
terest of an occupancy tenant is not transferable in execution 
of a decree or otherwise, etc. The right to cultivate the land is 
one interest, the right to pay rent for such holding at favour- 
able rates is another interest which an occupancy tenant has in 
the land he holds. Both interests are now declared not trans- 
ferable. It appears to us then that the law enacted in sections 
20 and 21 obliterates any distinction that might have existed or 
have been supposed to exist between the right of occupancy and 
right to occupy wherever transfers were made or contemplated by 
tenants, and that the tenants mentioned in these sections can no 
longer transfer either the right of occupancy or the tight to occupy 
otherwise than by a sub-lease. 

The Transfer of Property Act has drawn a sharp line of dis- 
tinction between mortgages and leases, and from the reference 
made in that Act to leases for agricultural nnrm ? #w 



VOL. XXIX ] ALLAHABAD SERIES. 183 

section 117 it may well be inferred that leases for agricultural pur- 
poses stand on a different footing from mortgages. This is also 
apparent from reading section 10, el. 2, and section SI of Act Ko, 
II of 1901 together. The ease before us is of a mortgage such as 
is contemplated and understood by a mortgages” in Act No. I V ol 
1882. Were we to grant a decree in this case, the decree would 
be intended to operate in the direction of transferring the in- 
terest of the occupancy tenant mortgagor from the prior mortgagee 
and into the hands of the plaintiff appellant. 1 his would be in 
direct conflict with the provisions of section 20, which, as .already 
pointed out, enacts that the interest of an occupancy tenant is 
not transferable in execution of a decree of a Civil or He venue 
Court, and it is not for us to grant a decree which could not 
afterwards be executed, but would remain infructuous. Our 
attention has been drawn to the case of Madan Lai v. Muham- 
mad Ali Nasir Khan (1) in which the same view was held by 
our brother Richards. For these reasons we hold that the view 
taken by the lower appellate Court was the right view, and wo 
dismiss this appeal with costs. 

A pp ea l dism l i , 


Before Sir John Stanley* Knight* Chief Justice, and ■ Mr . Justice Musiomjee, 
BHaDDAR (Defendant) v . KHAIR-UD-DIN HUSAIN (PiAiarxirp) and 
BHOLA (Defendant) .• 

Land-holder and tenant —Site in abadi occupied by mn-agrivtiUuml tenant*** 

. ' Adverse possession— License— Act Ko. V of 1882 (Indian Easement* 

Act ), section GO. 

A person who was neither an agricultural tenant nor a village handicrafts* 
man was found in possession of a house in the abadi which he and his predeces- 
sors in title had held for a period of considerably more than twelve years, 
without paying rent or acknowledging in any way the title of the zuminthr 
to the site upon which it was built. Held that such person had acquired the 
absolute ownership of the site. 

In execution of a decree against one Fa mi the' decree-holder 
Bhaddar caused to be attached and advertised for sale certain 
houses, situated in Mustafabad, a hamlet of Daragauj, a suburb of 

* Second Appeal No. 910 of 1905, from a decree of W. J. I), Bii U, Km. t 

officiating District Judge of Allahabad, dated the 23rd of June VM 1 modify- 

ing the decree of Pandit Raj Nath, Subordinate Judsre of Allah! C ) dated 
the 16th of December 1904. Tj w 
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Allahabad, together with the sites of these houses. Thereupon 
the plaintiff Ivhair-ud-din Husain instituted the present suit as 
zamindar of the land upon which the houses stood asking for a 
declaratory decree that he was the owner and possessor of the 
houses in question and that they weie not liable to he sold in exe- 
cution of Bhaddar’s decree. He further prayed that, in ease of 
the sale of the materials of the houses being allowed, he should be 
declared entitled to a dhik ” at the rate of Es. 10 per cent, on the 
sale proceeds. He relied mainly on the following condition 
entered ; n the wajib-ul-arz : — “No tenant can build a new house 
without the permission of the zamindar* and alter his abandoning, 
the village, the zamindar is the owner of the materials of the house. 
In ease of his presence (in the village) the tenant: will he en- 
titled to sell the materials (of the house) provided the house has 
been built at his own expense, and at the time of sale of the house 
the tenant shall pay a royalty, called dh ik t to ihe zamindar at the 
rate of Es. 10 per cent/* 

The Court of first instance (Subordinate Judge of Allahabad) 
dismissed the plaintiff’s suit. On appeal by the plaintiff the 
District Judge set aside the decree of the first Court and decreed 
the claim of the zamindar so far as the sites of the houses were 
concerned. The defendant decree-holder appealed against this 
decree to the High Court. 

Dr. Tej Bahadur Sapm and the ITon’ble Pandit Ha dan 
Mohan Malaviya , for the appellant. 

Pandit Mali Lai Nehru (for whom Baba Jogindro Nath 
Chaudhri) for the respondent (zamindar). 

Rttstomjeb, J.— The facts in this ease arose as follows. 
Defendant 'No . 1 had obtained a decree against the father of de- 
fendant No. 2, a minor. Under this decree certain houses, situat- 
ed in mohalla Daraganj of the city of Allahabad, were attached 
and advertised for sale, with their site, for the 17th September, 
1904. Upon this the plaintiff, who is entered in the Government 
papers as zamindar of the land on which the houses were built, 
brought a suit for a declaratory decree that he was the owner and 
possessor of the houses in question, and that they were not liable 
to be sold in execution of that decree. He further prayed that, 
in case of the sale of the materials of the houses being allowed, 
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he should he declared entitled to cllvih at the rate of Rs. 10 per 
cent, on the sale proceeds. He relied mainly on a condition which 
• was entered in his wajib-ul-arz (record of rights) j this is set out 
mi extenso in paragraph 6 of the plaint and runs as follows:— 
“ No teuant can build a new hou-'e without the permission of the 
zemindar, and after his abandoning the village, the zamindar is 
the owner of the materials of the house. In case of his presence 
(in the village) the tenant will be entitled to sell the materials 
(of the house) provided the house has been built at his own ex- 
pense, and at the time of sale of the house the tenant shall pay a 
royalty, called dhilc , to the zamindar at the rate of Rs. 10 per 
cent. 5 ’ 

In the result the Court of first instance dismissed the plain- 
tiff’s suit on the ground that as the minor defendant aud his pre- 
decessor in title did not come in the category of cultivators, or 
riyciya, of the plaintiff, the terms of the wajib-ul-arz could not 
apply to them. Ic also held that the defendants had “ proved by 
very reasonable oral and documentary evidence that along with 
the site, the houses in Daraganj had been constantly sold within 
35 years before this day, and the zamindar never obtained any 
right in respect of the site of the old houses.” Upon this the 
plaintiff preferred an appeal to the Court of the District Judge. 
That officer agreed with the Court of first instance in holding 
that the custom entered in the wajib-ul-arz could not apply to 
the houses in question. He, however, came to ti e conclusion that 
the plaintiff was entitled to the declaration sought by him as 
regards the site of the houses, and hence he gave him a qualified 
decree declaring that the site was nos saleable. This lias led to 
the present second appeal of defendant No. 1, who was decree- 
holder in the original case. The portion of the District Judge’s 
judgment which deals with this question of the site runs as fol- 
lows : <c With regard to the site other considerations come in. 
There is no proof how the houses came to .lie built. The site ia 
admittedly in the zamindari of the plaintiff. In the absence of 
evidence I must assum# that the houses were built with the ex- 
pressed, or implied, consent of the plaintiff or without lus know- ' 
ledge. Had ha objected, and the defendant’s predecessors no-- 
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might arise. Bat the burden of the proof of such objections 
Would lie with the defendant. Proceeding under this assump*. 
tion I cannot find how the plaintiff has lost or the defendant 
.acquired proprietary rights in the site.” I am unable to agree 
with the proposition set down here. It seems to mo that the 
question regarding the site of the houses stands on the same foot- 
ing as that of any other land, which has been continuously in „ 
the possession of a mao for twelve years or more. If the proprie- 
tor of such land sleeps over his rights and allows a stranger to 
eontmub in undisturbed possession of it for twelve or more years 
without exercising any of his rights of a landlord, then that 
man undoubtedly obtains an indefeasible title to the land. In 
the present case it is admitted before us that defendant No, 2 and 
his predecessors in title have been in continuous possesion of the 
sit© of the houses for considerably over twelve years as owners* 

I am of opinion then, that this possession must be looked upon as 
adverse and that it has given the defendant an absolute title to 
the land. I consider, therefore, that the site of the houses is 
legally capable of sale under the decree obtained by defendant 
No. 1 . This appeal might accordingly be allow© 1 and the decree 
of the appellate Court might be set aside, that of the Court of 
first instance being restored, 

Stanley, OJ. — I agree in the conclusion at which mv 
brother Rustomjee has arrived. The question before us, it 
appears to me, must be determined upon the proper inferences to 
be drawn from the facts, which are not in dispute. It is admitted 
that the site of the house in dispute lies within the ambit of the 
plaintiff's zamindari. It is also admitted that the house was built 
many years ago and that neither the owner of it nor any of his 
predecessors in title ever paid any rent for it, nor gave any 
I acknowledgment of his title to the zamindar, nor carried on any 
trade, such as that of carpenter, blacksmith, etc,, for the carrying 
on of which sites in the abadi of a village arc usually granted by 
the zaminckr free of rent. It is also admitted that the property 
- lies within the Municipal limits of the city of Allahabad* It 
seems to me that the reasonable inference from the long unin- 
terrupted possession and enjoyment of the property by BlrnU 
. and his predecessors in title h f,W. t.w — - — ^ ^ * * ’ 




„ bue 7 iiave acquired it by adverse possession. I would 

urther point out that if we may presume that a license merely 
was granted by the zamindar to the predecessors in title of Bhola 
to bmld the house in question and they acting upon that license 
built the house, which is admittedly one of a pern 
the zamindar, in view of section 60 of the Indian 
could not revoke the license so 
the license and r< ' ’ 

therefore, allow the j 

Judge and restore the decree of the Court of first 
By the Court. —T he 
the lower appellate Court be 
of first instance restored with 
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granted. He could not revoke 
■equire that the house be removed. I would, 
-J appeal, set aside the decree of the District 

instance. 

order of the Court is that the decree of 
reversed and the decree of the Court 
J cost in all Courts. 

Appeal decreed. 
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house nothing was found, but in an empty house adjoining it were 
found a pair of earrings and a necklet widen were identified as 
the property of Latere. On this evidence, which was the only 
evidence to connect the two men with the dacoity of the 10th 
March 1905, Sughar Singh and Net hi were convicted by the 
Sessions Judge of Jhansi under section 395 of the Indian Penal 
Code. Against this conviction they appealed to the High Court, 

Mr. G. IF. Dillon , for the appellants. 

The Government Pleader (Maulvi GIvwlam Mujtaba), for 
the Crown. 

Stanley, C.J., and Bureitt, J.— This is an appeal of two 
persons, namely, Sughar Singh and Nethi, who were convicted by 
the learned Sessions Judge of Jhansi of the offence of dacoity 
punishable under section 395 of the Indian Penal Code. The 
dacoity in respect of winch these persons were convicted took place 
on the 10th of March 1905, The only evidence to connect the 
appellants with the crime lay in the fact that about six months 
after the date of the dacoity, namely, in September 1905, certain 
ornaments which were proved to have been carried away in the 
dacoity were found in the house of Sughar Singh, and other orna- 
ments were found in an empty house adjoining the house of Nethi. 
The ornaments found in the house of Sughar Singh consisted of a 
pair of bangle* and a frontlet, and in the empty house adjoining 
the house of Nethi a pair of earrings and a necklet were also found* 
The learned Sessions Judge convicted the appellants of dacoity 
holding that he was justified under the provisions of section 114 
of the Evidence Act in presuming that they took part in the 
dacoity from the fact that property proved to have been stolen in 
the dacoity was found In their possesion and was not accounted 
for. The illustration allowing the presumption which the learned 
Sessions Judge deemed applicable to the case runs as follows : — 

That a man who is in possesion of stolen goods soon after 
the theft is either the thief or has received the goods knowing 
them to be stolen, unless he can account for Ms possession/ 1 
An important word in the illustration is the word <c sound* 
In the case of the appellants the goods which were found in their 
possession were not found until six months f mm th* a*** **-- 


1906 


Emmeob 

SxmuAM 

SiHom 


140 THE IN-MAX la at reports, [vol. XXIX. 

particularly having regard to the nature of the ornaments ■which 
■were discovered, which are of a very common description and 
would readily pass from hand to hand, that the ease is covered by 
the illustration in question. In view of the length of time which 
elapsed from the date of the dacoity, we do not think that the 
appellants ought to have been called upon to explain their pos- 
session of the articles. We have not been referred to any case 
in which the presumption which may be raised under section 114 
was raised where goods were found after such a lapse of time. 
In the case of Queen-Empress v. Burke (1) it was held $hat the 
persumption did not arise in a case in which a stolen pocket 
handkerchief was found in the possession of the accused more than 
a month after the date of the theft. Again, in the case of Inct 
Sheikh v. Queen-Empress (2), in which a common 1 trass (kink- 
ing cup was stolen in October 1883 and was found in the pos- 
session of the accused in September 1SS4, it was held that the 
possession was not such recent possession as came within the pur- 
view of the illustration and that the presumption against the 
accused was so slight that taken by itself he ought not to have been 
called upon to explain how its possession was acquired. We 
consider it unnecessary to consider the question whether in view 
of the fact that Sugliar Singh and Xethi are not British subjects, 
they could be convicted of an offence under section 412 in respect 
of property found in their possession in Gwalior, but actually 
stolen in British India. We are of opinion that the evidence did 
not justify the conviction of these two appellants for the offence 
of dacoity, nor would it, if the charge had been altered into a 
charge under section 412, have justified a cmviction under that 
section. We therefore allow the appeal, set aside the conviction 
of Sughar Singh and Sethi and, acquitting them, direct that they 
immediately be released. 

(I) (1884) I.L.R., 6 All., 224. 


(2) (1883) 1. L. II,, 11 Calc., 1®. 
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A-ot JXo. XLV of 1860 (Indian Penal Code), sections 230 and 420— 
Definition— “Coin”— Uttering false coin— Cheating. 

Where the offence charged consisted of soiling or pawning as genuine 
gold mohars of the reign of Shahjahan silver rupees of that reign which 
had been gilt or in some way covered over with gold, it was held that 
the offence would be that of cheating and not that of uttering false coin. A 
gold mohar of the reign of Shahjihan cannot be deemed to be ■' coin” within 
the meaning of section 230 of the Indian Penal Code, as it is not used for 
the time being as money. Eegina v. JBajpn Tadav (1) followed. Queen v. 
Kunj JBeharee (2) distinguished. * 

Two persons, Khushali a chamar, and Jwala a sonar, were 
committed for trial upon a charge under section 239 of the Indian 
Penal Code. The circumstances upon which the charge was based 
were that they had gone round to various persons o£ the village 
where they lived selling or pawning to certain residents of the 
village sundry coins which they alleged to be gold mohars of the 
mgn of the Emperor Shahjahan. These coins were in fact silver 
rupees of that reign which had been coated with gold. The fact 
that the two accused had sold or pawned, as the case may be the 
coins m question, was indisputable, as was the fact that they were 
not gold mohars; but the chamar pleaded that he knew nothing 
.bout the coins not being genuine-he had merely been employ- 
ed by the sonar to help to sell them ; while the sonar also pleaded 
gnoiance of the true nature of the coins, and said that they had 
ieen given to him to sell by another sonar of a neighbouring town. 

. tW ° aCCUSed were “catted by the Sessions Judge of Main- 
un, and against this order an appeal was preferred bv the Local 

, J lie Assistant Government Advocate (Mr. F. K. Farter) 
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coverd over with gold. The Magistrate, however, committed the 
accused to the Court of Session for trial for an < •lienee punishable 
under section 239 of the Indian Penal Code,?! at is, for fraudulent- 
ly delivering counterfeit coin with the knowledge that it was 
so. In our opinion, looking to t’ e definition of the word 
“ coin ” as given in section 230 of t! e I ndian Penal Code, a gold 
mohar of the reign of Shubjahan eaunot he deemed to be a coin, 
inasmuch as it is not used for the time leing a- money. The 
same view was taken by the Bombay High Com t in the ease of 
Regina y. JBapu Yadav and liana Tidskimm (!). In {' at case 
the Court had to eon-ider whether a coin of ti e lime of the 
Emperor Akbar came within the definition of '• coin” a* given in 
section 230 of the Indian Penal Code. The learned Judge- held 
that it did not, as it was not a current coin. With this view we 
agree. We were referred to the case of Qonen v. Kunj Rvharee 
(2), We think that ca-e is distinguishable, as the t - jus in ques- 
tion in that ease, namely, Kill lav and Jeypore mo' a rs '■ were 
still in circulation as a medium of exchange.’* That cannot be 
said of the mohars of the reign of the Emperor Shuhjaium. If 
the accused committed any itlenee, it was the oilbm-o of cheating 
aud not an offence under Chapter XII of the 1 udiun Penal Code. 
Although we do not agree with tl o Earned Sessions Judge that it 
was not proved that the aecu-ed Lad passed the coin-, the evidence 
to bring home guilty knowledge to them is so extremely meagre 
that we do not deem it right to order their retrial for the offence 
of cheating. We accordingly dismiss the appeal. The accused 
if in custody must beat oneo released. 

(1) (1874) U Bom. H.C. Rep., 172. (2) (1873) 5 N.-W. P. H C„ Hop., XS7. 
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the decree-holder instituted a suit for a declaration that the 
property was liable to sale in execution of the decree. The 
Court of first instance decreed this suit and the decree-holder 
proceeded to sell and did sell the property. The defendant, 
however, appealed, and on appeal the decree of the Court of firet 
instance was set aside, and the respondent in this suit established 
her right to the property. She now seeks to be restored to the 
property, which admittedly was sold in execution of the decree 
of the Court of first instance which has been set aside on appeal. 
The learned Subordinate Judge has treated the application as 
one made strictly under tho provisions of section 583 of the 
Code of Civil Procedure and has decided that the application was 
properly made under the provisions of that section. The appellant, 
however, contends that that section cannot apply to a decree which 
was merely declaratory in its nature and not capable of execution. 
The respondent’s eounsed on tho oilier side relies on the inherent 
jurisdiction of the Court to restore a party to the position he occu- 
pied before that position was lost in execution of a decree of Court 
subsequently set aside. We consider that, whether the order 
appealed from could be made under tho provisions of sect ion 583 
or by virtue of the Court’s inherent jurisdiction, flic order was a 
right and proper order and that the respondent is entitled to lie 
restored to the property sold in exo.jutl.uj of tho decree. Tire 
principle involved was discussed in the case of Radkeif Singh v. 
Mangni Ram (1). In the course of the judgment, after referring 
to the authorities, the following passage occurs : — 

“ The principle on which the Courts have proceeded is that 
when there has been a wrong done by an order of a Court passed, 
which has been set aside on appeal, tho Court executing the final 
decree, without express authority of law, is competent to put the 
parties into the position that they occupied before that order.” 
We consider that this principle is applicable to the present case, 
and that it is absurd almost to contend that the respondent ought 
now to bring a fresh suit for possession of the property which she 
seeks to be restored, which would ho a suit completely parallel 
to that which has already been brought by tho decree-holder. 
We dismiss the appeal with costs. 
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sure — Parwanah — u Official signature 

Held that a parwanah or notification to the „ v 

for foreclosure of a mortgage by conditional sale nnder 
tion 8 of Ecgalation XVII of 1806, which bon 
initials of tbe Judge of the Court from which 
cient notification within the meaning of the 
Oajudhar (1) distinguished. Kubra Kili v, JF< 
ruled. 

Ih this case the plaintiffs sued for en 
of hypothecated property or in the alternative for recovery of 
possession, as mortgagees, on the strength of three documents 
executed m November 1878, December 1S7S and May 1880. 
The contesting defendants resisted the suit as prior mortgagees 
by conditional sale. Their deeds were of the years I860 and 1878 
In 1877 they took foreclosure proceedings under section 8 of 
Eegulation XVII of 1806, and in 1880, owing to certain disputes 
with the mortgagors, had to institute a regular suit and got a 
decree for foreclosure. The Court of first instance (Munstf of 
Ghazipur) held that all the three documents upon which the 
plaintiffs based their claim were executed pendente lite and 
were therefore incapable of enforcement against the property. 
That Court accordingly dismissed the plaintiffs’ suit. An amie-il 

plaintiffs thereupon appealed to the High Court. 

Maa ^ Mdul Ma i id and Munshi Govind Prasad for 
tbe appellants. ' 

• Mr. M. L. Agarwala and Babu Siial Prasad Ghosh for 
the respondents. } 

Stagey, C.J., and Bukkitt, J.-In this appeal the sni* 
question argued before us on behalf of th 
question of the validity of foreclosure 
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section 8 of Regulation XYII of 1S06. That section directs 
that the Judge on receiving a written petition from a mortgagee 
or holder of a deed of conditional sale for the foreclosure of a 
mortgage shall cause the mortgagor or his legal representative to 
be furnished with a copy of the petition and shall at- the same 
time “ notify to him by a parwanah under his seal and official 
signature” that if ho shall not redeem the property mortgaged in 
the manner provided by the preceding section within one year 
from the date of the notification, the mortgage will bo finally 
foreclosed and the conditional sale will become conclusive. The 
appellants contend that the requirements of this section were not 
complied with, inasmuch as the parwanah which was issued by 
the Judge to the mortgagors, though it bore the seal of the Court 
and was in every other respect regular, did not bear on its face 
the full signature of the Judge but merely his initials. The 
parwanah bears the initials “ J. W. P.” and it i* admitted that 
these are the initials of Mr. Power, the then presiding Judge. It 
is said that the initials of a Judge cannot be regarded as his offi- 
cial signature, and reliance has been placed by the appellants on 
the ruling of their Lordships of the Privy Council in the case of 
Madkopersad v. Gajudhar (1). 

By the term “ official signature ” as used in the Regulation 
we understand the signature which a Judge usually adopts in 
signing parwanahs and other similar orders. Speaking general- 
ly, a signature is the writing of a person’s name, or mark to re- 
present his name, by himself or his authority, for tho purpose 
and with the intention of authenticating a document as being 
that of the person whose name or mark is so written. Official 
documents are in these provinces very frequently signed merely 
by initials. In this Court judgments and orders are as a rule 
merely initialled by the Judges. No evidence has been laid 
before us to prove what was the usual official signature of tho 
District Judges at the date when the parwanah in question was 
issued. . » 

In the case of Madkopersad v. Gajudhar , the parwanah 
referred to therein did not bear the seal of the Court} but merely 
the initials of the Judge. In other respects al.-o it did not 
(1) (1884) L It, R„ 11 C*le , 111. 
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comply with the provisions of the Regulation ; for example, it did 
not notify from what date the period during which redemption 
should be made begin to ran, and it neither was nor purported 
to be a copy of the petition for foreclosure, the furnishing of 
which to the mortgagor was essential. In fact there was no 
attempt made to comply with the requirements of the Regulation. 
In consequence of these defects the Privy Council held that the 
requirements of the Regulation had not been complied with* 
Thei r Lordships did not hold that if in all other respects the 
requirements of the Regulation had been complied with* the fact 
that his initials only were signed by the Judge would be a fatal 
defect. 

In the case of Kubra Bibi v. Wajid Khan (1) our brother 
Aikman drew the conclusion from the decision of the Privy 
Council that their Lordships declined to accept initials as an offi- 
cial signature within the meaning of section 8 of the Regulation. 
We do not think that this inference can be reasonably deduced 
from the language of their Lordships. Our view is that the 
requirement of the Regulation that the parwanah shall be under 
the seal and official signature of the Judge, in the absence of 
evidence to the contrary, ought, on the principle omnia prcesu- 
muntur rite esse acta, to be deemed to be satisfied by the affixing 
of the seal of the Court and the writing of the initials of the 
Judge, and that it would be unduly restricting the language of 
the Regulation if we were to hold otherwise. 

We think therefore that the view taken by the Court below 
is correct and we dismiss the appeal with costs. 

Appeal dismissal 
(1) (1893) I. L. K„ 16 All., 59. 
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Before Mr, Justice Sir George Knox, 

ML KUNWAR (Pbaintot) «. UDAI RAM and others (Deeeebahts) * 
Act (Local) Mo. II of 1901 (Agra Tenancy Act), section 201— Act Mo, 2 of 
1872 (Indian Evidence Act), section 4-~ Evidence — Bee or d oj plaintiff*# 
name as co-sharer — Presumption, 

The presumption enjoined by clause (3} of section 201 of the Agra Ten- 
ancy Act is not conclusive, even in a Revenue Court, but may be rebutted, as, 
for instance, by evidence showing that the plaintiff has not been in posses* 
si on of the property in respect of which profits are claimed for more than 
twelve year® before suit, and the defendants have openly denied the plaintiff’s 
title for more than that period. Mias AH Khan- v. Golind Man (1) distin- 
guished. * 

This was a suit for profits brought by one Musanamat Ml 
Kirn war. The plaintiff alleged herself to be owner and sharer 
in the mahal. She did not- specifically state in her plaint that 
she was a recorded co-sharer; but the defendants in their written 
statement admitted that the plaintiff’s name had been entered in 
respect of the land in question about 22 years previously, 
although at the same time stating that she had never been in pos- 
session, The Court of first instance (Assistant Collector, Meerut) 
decreed the plaintiff's claim in part. On appeal the additional 
District Judge of Meerut found that the plaintiff’s suit was barred 
by limitation and dismissed it. The plaintiff appealed to the 
High Court. There, on an issue remitted it was found that the 
plaintifl had not been in possession for more than 12 years and 
that the respondents had before that period denied openly her 
title. 

Dr. Scbtish Chandra Banerji and Munslu Gokul Prasad, 

for the appellants. 

Pandit Mohan Lai Nehru, for the respondents. 

Knox, J. — This appeal arises out of a suit brought by one 
Musammat Dil Kunwar in one of the Revenue Courts of Meerut 
against Udai Ram and others, respondents to the present appeal. 
The plaintiff alleges herself to be owner and sharer in a mahal. 
She does not in her plaint specifically say that she is a recorded 
co-sharer, but in the written statement filed by the respondents 

..A SeC0 , n i^ P . pei I ? 0, 171 of 1905 from a decree of E. A. Kcndill, Esq., 
Additional District Judge of Meerut, dated the 24tli of November 1904. modi- 
fying a decree of Munshi Asghar Ali, Assistant Collector of the first claw of 
Meerut, dated the 6th of December 1902. 

(1) F. A. f, 0. No. 70 of 1904, decided « «>*» 
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I find the following ■“ The plaintiff's name was entered in res- 
pect of the land in question about twenty-two years ago, but since 
then the plaintiff has not at all come in possession of any sort up 
to this moment.” This may fairly be interpreted as meaning that 
the plaintiff is recorded as having proprietary right in the rnahal. 
The Court of first instance gave the appellant a decree for part 
only of the profits claimed. In appeal the Court below held that 
the plaintiff's claim was barred by lapse of time. Exception was 
taken to this finding in the memorandum of appeal filed in this 
Court, vide plea No. 1, and when that plea came to be argued I 
returned the appeal for a precise finding upon the issue whether 
or not the plaintiff* had been in possession at any time within 
the 12 years immediately preceding the institution of the suit. 
The return made by the Court below is to the effect^ that the 
plaintiff has not been in possession of her share for many more 
than 12 years and the respondents have openly denied her right 
for more than the statutory period. To this finding no objection 
has been taken. But my attention to-day was drawn to the 
second plea in the memorandum of appeal. This plea is to the 
effect that under section 201 of the North-Western Provinces 
Tenancy Act, the plaintiff's name being recorded as & co-sharer, 
the Court was bound to presume that she was one, and the suit for 
profits should have been decreed, the defendant being left to Ms 
remedy by a Civil suit. In support of this plea the provisions of 
section 201 of the Tenancy Act, 1901, were put forward, as also 
an un reported judgment of this Court, Wiaz All Khan v. Gobind 
Bam( 1). On the strength of these two authorities it was conten- 
ded that this Court had no alternative but to find that the plaintiff 
being recorded as having a proprietary right had such right, and 
that the only opportunity of that right being contested was by a 
suit in the Civil Court. Section 201, sub-section (3), enacts as 
follows : — u If the plaintiff is recorded as having such proprietary 
right, the Court shall presume that he has it, but nothing in this 
sub-section shall affect the right of any person to establish by suit 
in the Civil Court that the plaintiff has not such proprietary right/' 

I do not find any definition of the words * shall presume ' m the 
Tenancy Act, but the words < shall presume ' are defined in the 
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Indian Evidence Act, 1872. The legal meaning* assigned to 
those words in the last named Act is that when it is directed that 
the Court shall presume a fact, it shall regard such fact as proved, 
unless and until it is disproved. I cannot conceive that in the 
Tenancy Act these particular words have any higher force than 
the similar words contained in the Evidence Act. On the other 
hand, it is easy to conceive a ease in which to hold that when the 
Court has a record before it, it- is compelled to accept blindly a 
fact in the teeth of rebutting evidence, would lead to an unneces- 
sary multiplication of suits. For instance, a Court might have 
before it .a village record in which it was recorded for one parti- 
cular year that the plaintiff had proprietary light, and for the year 
immediately preceding and immediately following he was not so 
recorded, and the patwari who bad the record made might swear 
that the matter recorded was a clerical error, or some other over- 
whelming evidence might be put forward showing that it was 
a clerical error ; ia the Court to go on to decree profits to the re- 
corded proprietor and to refer the other side to a civil suit to 
establish that the recorded pioprietor had no proprietary right? 
In this case the fact that the plaintiff' has proprietary right has been 
disproved and the presumption falls to the ground. With regard 
to the case of Niaz All Khan v. Gvhind Ram, as I understand 
that case the plaint did not set out that the plaintiff was a record- 
ed co-sharer. The defence made no allusion to any record and no 
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record was put before the Oouit of first instance. In appeal the 
lower appellate Court permitted such reeoid to be put in evidence 
and upon that record found that the appellant was entitled to 
receive profits on the share recorded in his name. In appeal in 
this Court the record was attacked as being not admissible in 
evidence and it was ruled that it was a record having force under 
sub-section (3) of section 201 of the Tenancy Act, and I take the 
decision of this Court to go no further than to say that the lower 
appellate Court was right in presuming upon the record that the 
plaintiff had a proprietary right. In other words, the fact was 
recorded as proved because it had not been disproved. The appeal 
fails and Is dismissed with costs. 


Appeal dismissed, 
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Before Sir John Stanley, Knight, Chief Justice, and Mr* Justice Sir William 

Burkitt. 

HUSAIN I BEGAM (Piaintiff) *>. KHWAJA MUHAMMAD KHAN Am 
another (Defendants). ■ 

Contract — Marriage settlement — Construction of document — Agreement to fay 

annuity to bride. 

On the occasion of the marriage of the plaintiff, then a minor, with the 
son of the defendant, the defendant agreed with the father of the plaintiff 
to pay to the plaintiff unconditionally the sum of Rs. 500 a month from the 
; date of the marriage, and the payment of this allowance was made a charge- 
' upon certain.immovable property specified in the agreement. The plaintiff 
after a time ref used, for reasons stated by her in her plaint, to live Vith her 
husband. Subsequently to this, the stipulated allowance having been stopped, 
the plaintiff sued on the agreement above referred to to recover arrears 
amounting to Rs. 15,000. 

Held that the plaintiff, though not a party to the agreement in question, 
was entitled to sue on it; also, on a construction of the agreement, that, no 
conditions as to the conduct of the plaintiff being laid down therein, the? fact 
that the plaintiff refused to live with her husband was no bar to the suit. 

This was a suit to recover arrears of an annuity alleged to be 
payable under the following circumstances. On the occasion of 
the marriage of the plaintiff Husaini Begam with her husband, 
Rustam Ali Khan Nawab Khwaja Muhammad Khan, the father 
of Rustam Ali Khan, agreed with the plaintiff’s father that’in con- 
sideration of the marriage he would pay to the plaintiff Rs. 500 a 
month as pin money, described in the document which was sub- 
sequently drawn up as “pandan.” It appears that this annuity 
was paid for a considerable time, but, owing to the fact that the 
plaintiff refused to live with her husband, or ceased to live with 
him, her father-in-law thought it fit to stop the payment of the 
annuity. The plaintiff sued to recover from her father-in-law 
arrears of the allowance due up to the end of October 1908. 

A number of defences were set up in the Court below, the 
most important being that the plaintiff had ceased to live with her 
husband on account of quarrels and therefore was not entitled 
to the annuity, and that she had become unchaste and therefore 
had forfeited her rights in respect of it. It was also said that 
the agreement was illegal and opposed to public policy and was 
without consideration. Issues upon these defences were knit 
in the Court below, but all of them were determined in favour of 
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the plaintiff, with the exception of the issue whether the plaintiff 
had ceased to live with her husband and so forfeited the annuity. 
The Court of first instance (Subordinate Judge of Agra) found 
that site had ceased to live with him, and on this ground that she 
had forfeited her right to the annuity. That Court accord- 
ingly dismissed the plaintiff's suit. The plaintiff appealed to 
the High Court, 

The Ilon’hle Pandit Similar Lai and Dr. TV/ Bahadur 
Bapru , for the appellant, 

Mr.* Karamat Husain and Maulvi Ghulam Mnjtaha, for 
the respondents. 

Stanley, G.J., and Bubkitt, J. — This is an appeal by the 
plaintiff Nauvab Husaini Begam, wife of Nawab Rustam AH 
Khan, against the decree of the Subordinate Judge of Agra, dated 
the 16th of August 1904, dismissing her suit. Chi the occasion of 
the marriage of the plaintiff with her husband, Nawab Khwaja 
Muhammad Khan, the father of Rustam All Khan, agreed with 
the plaintiffs father that 'in consideration of the marriage lie 
would pay to the plaintiff Bs. 500 a month as pin money, describ- 
ed in the document which was subsequently drawn up as tS pan- 
dan,” It appears that this annuity was paid for a considerable 
time, but, owing to the fact that the plaintiff* refused to live with 
her husband, or ceased to live with him, her father-in-law thought 
it fit to stop the payment of the annuity. The amount claimed is 
for arrears due up to the end of October 1903. 

A number of defences were set up in the Court below, the 
most important being that the plaintiff had ceased to live with 
her husband on account of quarrels and therefore was not entitled 
to the annuity, and that she had become unchaste and therefore 
had forfeited her rights in respect of it. It was also said that 
the agreement was illegal and opposed to public policy and was 
without consideration. Issues upon these defences were knit in 
the Court below 7 , but all of them were determined in favour of 
the plaintiff, with the exception of the issue whether the plaintiff 
had ceafed to live with her husband and so forfeited the annuity. 
The learned Subordinate Judge found that she bad ceased to live 
with him, and on this ground that she had, forfeited her right to 
the annuity. His words are T wm 
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unchaste or refuse to live with her husband, there is no obligation 
on her father-in-law to pay her any allowance j ” and further 
on : — ■“ In this present case unchastity has nob been legally prov - 
ed, but her refusal to live with her husband is most satisfactorily 

' '. : y, ■ 

proved, and I therefore hold that she is not entitled to her al- 
lowance.^ Now the agreement to pay the annuity was embodied 
in a document which has been adduced in evidence. It is dated 
the 25th of October 1877 and is very simple in its provisions. 
In it the defendant, Khwaja Muhammad Khan, after reciting 
that the marriage of his son Rustam Ali Khan, with the plaintiff 
had been fixed to take place on the 2nd of November 1877, 
declares that he will continue to pay Rs. 500 per month in 
perpetuity to the plaintiff for pin money (pandan) from the date of 
the marriage, that is, from the date of the plaintiff ’s arrival at her 
husband’s house, out of the income of certain property in the Agra 
district and a jagir in the Dholpur State which is specified in the 
document. Then follows a provision that neither the executant 
nor his heirs or representatives shall have power to object to the 
monthly payment and that the whole property shall be liable for 
the amount of it| and further that the plaintiff shall have power 
to recover the annuity from all the property in the Agra district 
and the property in Dholpur in whatever way she pleased. This 
is the substance of the document. Details of the property the 
subject of the charge are then given, and the signature of the 
executant is appended with that of several witnesses. The 
execution of the document is admitted and it is also admitted that 
arrears of the annuity are due in esse there be any liability on 
foot of the agreement. It is to be observed that there is no 
condition whatever attached to the payment of the annuity. 
There is nothing said as to the chastity or unchastity of the 
plaintiff, nor is there any provision under which the executant 
can claim freedom from liability in case the plaintiff cease to live 
with her husband or by reason of any other act done by the 
plaintiff. We therefore fail to understand how the learned Sub- 
ordinate Judge arrived at the conclusion that the feet that the 
plaintiff was not living with her husband relieved the defendant, 
Nawab Khwaja Muhammad Khan, from his obligation to safcisfv 
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We may point; out that the reason assigned by the plaintiff 
for her refusal to live with her husband is that he has been in 
the habit of entertaining a prostitute in his house and otherwise 
misconducting himself, and that it was owing to bis misconduct 
that she left his house. Our attention was not called by either 
the learned Counsel or the Advocate for the respective parties to 
the evidence upon the record, nor was it indeed necessary to do so 
in view of the fact that the execution of the agreement for the 
payment of the annuity |is admitted and payment is not alleged. 

M.rS Karamat Husain on behalf of the respondent contended 
that the plaintiff was no party to the agreement of the 25th of 
October 1877, and that at the time when it was executed she 
was a minor, and that therefore she could not take advantage of 
its provisions and sue upon it. We do not think that there is 
any substance in this contention. The document was executed 
in pursuance of an agreement entered into between Khwaja 
Muhammad Khan, the father of the intended husband, and the 
father of the plaintiff, who was a child of tender years at the time. 
In consideration of the agreement the father and guardian of the 
plaintiff allowed the marriage to take place, and on the faith of 
it the marriage between the girl and Rustam AH Khan was con- 
summated. The document provides that the plaintiff shall have 
power to recover the amount of the annuity, and she is expressly 
named in the document as the person for whose benefit the agree- 
ment was executed. Under circumstances such as these it is idle, 
we think, to put forward the plea that the plaintiff cannot take 
advantage of a document which was executed solely for her 
benefit. 

We therefore allow the appeal, set aside the decree of the Court 
below, and give a decree to the plaintiff for the sum of Rs. 15,000, 
with interest at ihe rate of 6 per cent, per annum from the 10th of 
November 1903 up to the date of payment, with costs. We 
also declare that the annuity is well charged upon the property 
mentioned in the plaint and specified in detail in the agreement 
so far as that property is situate in British India. If the amount 
of the decree with interest be not paid on or before the 1st of June 
1907, we direct that the said property or a sufficient part thereof 
be sold for the satisfaction of +.v>a wi ™ - 
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will be drawn up in accordance with the provisions of section 88 
of the Transfer of Property Act. The plaintiff appellant will 
have the costs of this appeal and also the costs in the Court below 
against all the defendants. 

Appeal decreed. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr . Justice Sir William 

HASHMAT-UN-NISSA BEGAM and others (Dependants) ®. MUHAMMAD 
ABDUL KARIM (Plaintiff).* „ 

Act Wo. VII of 1870 ( Court Fees Act), section 17— Court fee — Suit embracing 
two or more distinct subjects — Claim on' an agreement to sell with an alter* 
native claim for pre-emption. 

The plaintiff came into Court claiming in the first place specific perform- 
ance of an alleged agreement to sell to him certain immovable property, and 
secondly, in the alternative, the enforcement of a pre-emptive right in respect 
of a mortgage of the same property executed by one of the defendants in 
favour of the other. 

Field that the suit was within the meaning of section 17 of the Court 
Fees Act, 1870, a suit embracing two distinct subject matters and therefore 
chargeable with the court fee[ assessable upon each alternative relief separ- 
ately. 

The suit out of which this appeal ai’ose was one for specific 
performance of an agreement alleged to have been entered into 
between the defendant Musammat Hashmat-un-nissa Begam and 
Musammat Zainab-un-nissa Begam and the plaintiff on the 27th 
of July 1902. In the alternative, the plaintiff prayed for a 
declaration that he was entitled to pre-empt a mortgage executed 
after the alleged agreement for purchase, on the 17th of Septem- 
ber 1902. The plaintiff alleged that on the 27th of July 1902 
Musammat Hashmat-un-nissa Begam along with M usamma t 
Zainab-un-nissa Begam, her sister, entered into an agreement 
with him for the sale of 2 biswas of the village of Sbeikbpur. 
The share which belonged to Hashmat-un-nissa was attached in 
execution of a decree, and in consequence of this, ’as the plaintiff 
alleged, it was agreed that the sale of the share of Zainab-un- 
nissa should he carried out forthwith, and that the sale of the share 
of Hashmat-un-nissa should be completed when permission was 
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obtained from the Court of the Subordinate Judge for the sale 
of that share under the provisions of section 505 of the Code 
of CM Prow-tare. la spite of this „ gK , ew{Jnt; ’ 

<*•» « «M with the 

defendants Musammat Bnqw, Musammat Rubra -md U(I 
din for a mortgage rfW#m, in tbs ,ili, ge to seed „ mm * 
Ee. 6,000. As „ matter oi fact n mortgage «* executed in fovoar 
of these parties on the 17th of September 1902, and «* 

gees were put into possession, the mortgage being a „s„fn,c tn a“r y ' 
mortgage- > 

The Court of first instance (Subordinate Judge of Moradabad ) 
held that the defendant Haahmat-un-nissa had entered into a 
bmdmg agreement for the sale of her share, and gave the plain- 
tiff a decree for specific performance. In regard to the claim 
for pre-emption the learned Judge came to no deeisi holding 
that it was unnecessary to do so in view of i,l« ? • • ' ' , 

first question. * 0t hl * deC1 " JOn ™ tlie 

The defendant Hashmat-un-nissa, as also her mortgagees, 
appealed against this decision to the High Court 

Maulvi Abdul Majid for the appellants. 

Mr ’ WaUaek aml MauIvi Ghulam Mujtaba , for the resmnd- 

Stanley, C.J., and Bnekitt. ,t t;„- , . . . 
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in consequence of this, as the plaintiff alleges,, it was agreed that 
the sale of the share of Zainab-un-nissa should be carried out 
forthwith, and that the sale of the share of Hashmairon-nissa 
should he completed when permission -was obtained from the 
Court of the Subordinate Judge for the sale of that share under 
the provisions of section 805 of the Code of Civil Procedure. 
In spite of this agreement, the plaintiff says, Hashmat-un-nissa 
entered into an agreement with the defendants Musammat Buqia, 
Musammat liubra and Alim-ud-din for a mortgage of her share 
in the village to secure a sum of Bs, 8,000, As a matter of fact 
a mortgage was executed in favour of these parties on the 17th 
of September 1902, and the mortgagees are in possession, the 
mortgage being a usufructuary mortgage. 

The learned Subordinate Judge held that the defendant II ash- 
mat-un-nissa had entered into a binding agreement for the sale of 
her share, and gave the plaintiff a decree for specific performance. 
In regard to the claim for pre-emption the learned Judge came to 
no decision, holding that it was unnecessary to do so in view of 
his decision on the first question. 

The defendant Hashmat-un-nissa, as also her mortgagees, 
have preferred the present appeal against this decision. Throughout 
Hashmat-un-nissa denied that she had any knowledge of the 
agreement of sale, and indeed after careful consideration of the 
evidence it seemed to us impossible to hold that there was any 
binding agreement for sale. The learned counsel for the respon- 
dent recognized the difficulties in his way in supporting the deei- 
sion of the Court below, and ultimately withdrew his prayer for 
specific performance and consented to the suit being dismissed 
so far as regards this relief. We think that no other course was 
open to him, the evidence failing to show that there was any 
binding agreement for the sale of the property. In addition to 
this there were other defects in the way of the respondent, the 
difficulty of surmounting which was apparent to his learned 
counsel. 

Having withdrawn his prayer for specific performance the 
respondent falls back upon the alternative claim and asks the 
Court to consider the case made by him upon this branch of the 


1906 


Hashhat-. 

TJX-yXSSJL 

liECJAH 

Mchamjxab 

Abdul 

IlABIM. 




158 


THE INDIAN LAW REPORTS, [VOL. XXIX. 


1906 


Hashmat- 

UN-NISSA 
' BbGAM 

Muhammad 

ABDUIi 

Karim. 


on the plaint was insufficient in view of the provisions of section 
17 of the Court Fees Aet. That section provides that “ where 
a suit embraces two or more distinct subjects, the plaint or memo- 
randum of appeal shall be chargeable with the aggregate amount 
of the fees to which the plaint or memorandum of appeal in suits 
embracing separately each of such subjects would lie liable under 
this Act.” A court fee was paid only in respect of the claim for 
specific performance. No fee was paid on 1 lie claim for pre-emp- 
tion. Mr. Walktch ingeniously argued that the suit did not em- 
brace two or more distinct subjects ; that the claim was in reality 
a claim to recover possession of property either on the ground that 
the plaintiff was entitled to possession by reason of the agreement 
for sale or by reason of his right of pre-emption. When we look 
into the position of matters we find that this is not so. The claim 
for specific performance is a claim in respect of the proprietary 
interest in the land. Whereas under the claim for pre-emption 
the plaintiff respondent could only obtain such interest as the 
mortgagees of the defendant Hashmat-on-nissa possessed. Their 
claim in fact is to stand in the shoes of the mortgagees, taking 
over their bond and obtaining possession as usufructuary mort- 
gagees. These two claims appear to us to be separate and distinct 
claims, and, as such, to fall within the purview of the section to 
which we have referred. This being so, the plaint having been 
insufficiently stamped, there is no alternative for us but to 
allow the appeal. We allow the appeal, sot aside the decree of the 
Court below, and dismiss the plaintiff’s suit with costs in all Courts. 

■ ■ Appeal decreed. 


1906 

December 7 , 


pSil 111121? 


Before Mr » Justice Barter ji and Mr . Justice Aikmam 
BAHWABI LAL and another (Plaintiffs) «. HIADAK (Defendant),* 
Act {Local) j Wo* II of 1901 {Agra Tenancy Act), section 201— Suit for profit* 
—Receipt of profits within 12 years of suit denied— Mainilffs recorded 
co-sharers— Burden of proof 

The plaintiffs —recorded co-sharers*— sued another co-sharer for profits, 
The defendant pleaded that the. plaintiffs or their predecessors in title had 
not received profits within twelve years preceding the institution of the suit, 
and that the suit was time-harred. Held t hat it was not for the plaintiffs to 

8 fo° t f 1905 ’ frora a decree of Mr. A. C. Cliatterji] 
Additional district Judge of Saharan pur, d&ted 23rd of January 1905. rovers- 
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prove by evidence of 3*eceipt of profits within twelve years that the right 
subsisted i and that section 201 of the A g;a Tenancy Act, 1901 , raised 
a presumption in their favour. Mikin' Lai v. Badri.. Prasad (I) referred 
to. ■ ■" ; . . . . . 

Th© plaintiffs in this case sued as recorded co-sharers to 
recover from the defendants who were other co-sharers in the 
village their share of profits. The defendants pleaded, inter 
alia , that neither th© plaintiffs nor their predecessors in title had 
received any profits for more than 12 years preceding the suit, 

and that the claim was time-barred. The Court of first ins- 

* 

tance (Assistant Collector, Saharanpur) overruled this plea and 
decreed the claim in part against two of the defendants. One 
of these appealed. On this appeal the additional District Judge 
of Saharanpur set aside the decree of the Assistant Collector and 
dismissed the plaintiffs 5 suit. The plaintiffs thereupon appealed 
to the High Court. • 

Dr. Tej Bahadur Sapru, for the appellants. 

The Hondble Pandit Madan Mohan Malaviya } for the 
respondent. 

Baneeji and Ai&max, JJ. — This appeal arises out of a suit 
for profits brought by the plaintiffs, who are co-sharers in the 
village, against other co-sharers under chapter XI of the Tenancy 
Act, 1901. The first plea raised in. answer to the claim was that 
the plaintiffs or their predecessors in title had not received 
profits within 12 years preceding the date of the salt, and that 
the claim was time barred. The Assistant Collector overruled 
this plea and decreed a part of the claim against two of the 
defendants. One of these appealed, and on Ms appeal the 
learned Additional Judge set aside the decree of the Court of 
first instance and dismissed the suit. The plaintiffs come here 
in second appeal. The learned Judge observes It was for 
the plaintiffs to show that they or their predecessors had within 
twelve years from the institution of the suit eollrcied any profits,” 
and refers to two rulings. Those rulings were anterior to the 
passing of the Tenancy Act, 1901. We may also invite his 
attention to the recent decision of this Court in Mihin Lai v. 

■ Badri Prasad (1). The learned Judge has overlooked , the pro- 
visions of section 201. suh-aecHnn rvP a ^ 
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or the plaint was insufficient in view of the provisions of section 
17 of the Court Fees Act. That section provides that “where 
a suit embraces two or more distinct subject', the plaint nr memo- 
randum of appeal shall he chargeable with the aggregate amount 
of the fees to which the plaint or mcmaumlum of appeal in suits 
embracing separately each of such subjects would la* liable under 
this Act.” A court fee was paid only in respect of the claim for 
specific performance. So fee was paid on the claim for pre-emp- 
tion. Mr. Wallach ingeniously argued than the suit did not em- 
brace two or more distinct subjects j that the claim was in reality 
a claim to recover possession of property either on the ground that 
the plaintiff was entitled to possession by reason of the agreement 
for sale or by reason of his right of pre-emption. When we look 
into the position of matters we find that this is not so. The claim 
for specific performance is a claim in respect of the proprietary 
interest in the land. Whereas under the claim for pre-emption 
the plaintiff respondent could only obtain such interest as the 
mortgagees of the defendant Hashmat-un-nifwa pes-esred. Their 
claim in fact is to stand in the shoes of the mortgagees, taking 
over their bond and obtaining possession as usufructuary mort- 
gagees. These two claims appear to ns to be separate and distinct 
claims, and, as such, to fall within the purview of the section to 
which we have referred. This being so, the plaint having been 
insufficiently stamped, there is no alternative for us hut to 
allow the appeal. W e allow the appeal, set aside the decree of the 
Court below, and dismiss the plaintiff’s suit with costs in all Courts. 

?-T:b ;b:g'pb : .,T'-b:':' b ' . Appeal decreed. 


1906 before Mr. Juttice Banerji and Mr. JuMctt Aikmun. 

Seamier 7. BANWARI LAL ahb another {Phaintisws) e. NIADAR (DmNDiHT).* 
Act {Local) Ho. II of 1901 {Agra Tenancy Act), teal ion SOI— Suit /or -profit* 
— Receipt of profit* within 12 years of suit denied— Plaintiff* recorded 

co-sharers— J8u rden of proof. 

The plaintiffs— recorded co-sliarcrs— aued another co-sharer for profits. 
The defendant pleaded that the plaintiffs or their predecessors in title had 
nob received profits within twelve years preceding the institution of the suit; 
;; , and that the suit was time-harred, MM that it was not for the plaintiffs to 

^ ** 1905 > from a decr «° Mr. A. C. Ckiitterji, 
Additional District Judge of Saharan pur, dated 23rd of January 1906, rovers- 
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prova by evidence of receipt of profits within twelve years that the right 
subsisted 5 and that section 201 of the Ag.n Tenancy Act, 1901, raised 
a presumption in their favour. Mihin Lai v. Badri Prasad ( 1 ) referred 
to. 

The plaintiffs in this case sued as recorded co-sharers to 
recover from the defendants who were other co-sharers in the 
village their share of profits. The defendants pleaded, inter 
alia, that neither the plaintiffs nor their predecessors in title had 
received any profits for more than 12 years preceding the; suit, 
and that the claim was time-barred. Tim Court of first ins- 
tance (Assistant Collector, Saharanpur) overruled this plea and 
decreed the claim in part against two of the defendants. One 
of these appealed. On this appeal the additional District Judge 
of Saharanpur set aside the decree of the Assistant Collector and 
dismissed the plaintiffs’ suit. The plaintiffs thereupon appealed 
to the High Court, c 

Dr. Tej Bahadur Sapru , for the appellants. 

The Hon’ble Pandit Madan Mohan Mttlaviya, for the 
respondent. 

.. Banebji and Airman, JJ. — This appeal arises out of a suit 
for profits brought by the plaintiffs, who are co-sharers in the 
village, against other co-sharers under chapter ,XI of the Tenancy- 
Act, 1901. The first plea raised in answer 'to the claim was that 
the plaintiffs or their predecessors in title had not received 
profits within 12 years preceding the date of the suit, and that 
the claim was time barred. The Assistant Collector overruled 
this plea and decreed a part of the claim against two of the 
defendants. One of these appealed* and on his appeal the 
learned Additional Judge set aside the decree of the Court of 
first instance and dismissed the suit. The plaintiffs come here 
in second appeal. The learned Judge observes : — “ It was for 
the plaintiffs to show that they or their predecessors had within 
twelve years from the institution of the suit collected any profits,” 
and refers to two rulings. Those rulings were anterior to tho 
passing of the Tenancy Act, 1901. We may also invite his 
attention to the recent decision of this Court in Mihin Lai v. 
Bdd/ri Prasad (1). The learned Judge has overlooked the pro- 
visions of section 201, sub-section (3), of the Tenancy Act, which 
( 1 ) (1905) I. L. Ii., 27 All., 436. 
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provides that if the plaintiff is recorded as having the proprietary 
right entitling him to institute a suit under chapter XI, tho 
Court shall presume that he has that right. We gather from the 
record that the plaintiffs are recorded co-sharers. Consequently 
the presumption referred to in the section arises in their favour, 
and it was not for them to prove, by evidence of receipt of 
pi’ofits within twelve years, that the right subsisted. It, was for 
the defendant to rebut the presumption which the law raised in 
the plaintiffs’ favour. For the above reasons we allow the 
appeal ; set aside the decree of the Court below, and remand the 
case to the Court under the provision? of section 502 of the Code 
of Civil Procedure, with directions to readmit it Jo its original 
number in the register and dispose of it according to law. The 
appellants will have their costs of this appeal. Other costs will 
follow tl» event. 

Appeal decreed and cause remanded. 


Before Mr, Justice Baser ji and Mr. Justice Aik mm* 

RBNI PAN BE axx> others (Piaixtiffs) r. RAJA ICAUSA& K I SHORE 
PRASAD MAL BAH A BUR (MrFEXDAvr).* 

Act (Local) 2VX 21 of 1901 Agra Tenancy (Act), section MW*** Ik termination 
* , hy Revenue Court of question of proprietary Hlh^JJttes judicata* 

Where in a suit filed in a Revenue Court a question of projirlotury title 
is raised and the Court, acting under section 199 of the Agra Tenancy Act, 
elects to determine such question itself, such decision of the Revenue Court 
will operate as res judicata in respect of a subsequent suit in a Civil Court 
for determination of the same question. Salty Dube v. Da>l-i Did® (1) fol- 
lowed. ■■■: . - ■ 

The defendant in this ease in 1002 took proceedings in the 
Revenue Court to eject the plaintiffs on the ground that they 
were his tenants and that their lease had expired. He obtained 
an order for their ejectment, which the plaintiffs contested by 
appealing to the Commissioner and the Board of Revenue. 
The Board of Revenue confirmed the order for tho plai ntiffs’ eject- 
ment on the 2nd of October 1903. The plaintiffs then brought 
the present suit in the Court of the Subordinate Judge of Gorakh- 
pur asking for a declaration that the property in suit was their 

(I) Weekly JTotcs, 1907, p. l. 
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abadkari property; that it was heritable and transferable, and 
that they were not liable to ejectment as ordinary lessees for a 
fixed period. The Court of first instance held that the status of 
the plaintiffs having already been determined by the Revenue 
Courts such determination precluded the plaintiffs from reagitating 
the same question in the Civil Court, and accordingly dismissed 
- the suit. The plaintiffs thereupon appealed to the High Court. 

Sir Walter Galvin, Mr. If. L . Agarwala, Babu Parbati 
Gharan Chatter ji and Munshi Haribans Sahcci, for the appel- 
lants. * 

The Hoxr’ble Pandit Sundar Lai and Munshi I mar Sarcm , 
for the respondent. 

Banebji and Axkmah, JJ. — This appeal arises out of a suit 
brought by the appellants for a declaration that the property 
claimed was their abadkari property and was heritable jmd trans- 
ferable, and that they were not liable to ejectment as ordinary 
lessees for a fixed period. Before the suit was brought the respon- 
dent sued the present plaintiffs in the Revenue Court for their 
ejectment from the land in question on the ground that they were 
his tenants holding under an expired lease. The present plaintiffs 
set up the defence that they were not the tenants of the respondent, 
but were subordinate proprietors. They thus raised a question 
of title. On this question being raised, it was open to the Reve- 
nue Court under the provisions of section 199 of Act No. II of 
1901 to adopt one of the two courses mentioned in that section. 
It could either require the defendants to institute a suit in the 
Civil Court for the determination of the question of title, or de- 
termine such question itself. It chose to follow the latter course 
and tried and determined the question of title. It came to the 
conclusion that the present plaintiffs were the tenants of the res- 
pondent, and passed a decree for their ejectment. It was open 
to the present plaintiffs to appeal to the District Judge, and, if 
necessary, to the High Court, from the decision of the Revenue 
Court. But instead of doing so, they appealed unsuccessfully to 
the Commissioner and to the Board of Revenue and then brought 
the present suit in the Civil Court. The learned Subordinate 
Judge has held that such a suit is not maintainable and has dis- 
missed it. The learned counsel for the appellants has addressed 


1906 


Bbk7 Pakdk 

IUjIk&v* 
SAXt Kishobb 
Pea 
Mat, 

BAHAUm 



THE INDIAN DAW BEP0BT8, 


to ns an able ami ingenious argument in support of the conten- 
tion that the suit is maintainable, 'The question which we have 
to determine in this ease has already been decided bv a Bench of 
this Court in Snli'i Dnle v. D>:ukl huh' (1), We are bound by 
that decision, and we see uo reason to dissent from the view 
there expressed. The provisions of tho Tenancy Act, 1901, are 
in this respect different from those of the old Bent. Act X’o, 
XII of 1S8.L As we have already said, under the present Act 
tl'.e Court of Revenue is empowered itself to determine a question 
of title' raised before it, and in determining such question the 
Revenue Court is required by sub-secthm (3) of section 1U0 to 
follow the whole of the procedure laid down in the Code of Civil 
Procedure for the trial of a civil suit, Reading that .section with 
section 200, which empowers an appellate Court to refer issues, 
if necessary, to any subordinate Civil Court of competent juris- 
diction, it seems to us that the Legislature intended that tie de- 
cision of a Revenue Court upon a question of title, whore it 
chooses to determine that question, should have the same effect as 
the decision of a Civil Court, It is true that the language used 
in section 199 of Act Xo. II of 1901 is not as explicit as that of 
section 11*2 of Act Xo. Ill of 1901. But we think that the in- 
tention of the Legislature was the same in both cases. Were wo 
to accept the contention of the learned Counsel for the appellants, 
the result might be that a question of title determined by a 
Revenue Court with all the formalities of a civil suit and decided 
in appeal by the High Court after issues had been referred to a 
subordinate Civil Court might be reopened by a suit in a Muu~ 
sifs Court. . Such could never, we think, have been the intention 
of the Legislature. P ollowing the decision referred to above, 
we hold that this suit was not maintainable and the Court below 
was right. We accordingly dismiss the appeal with costs. 

Appeal dismissed, 

(1) Weekly Notes, 1907, p. I. 
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. Before Sir John Stanley, Knight, Chief Justice, ami Mr. Justice Sir William 

BurUU. 

GAYA BIN axd others (Plaintiffs) v. KASHI GIB (Defendant).* 
Mortgage— Property mortgaged not at date of execution belonging to the mort- 
gagor —Kffect of subsequent acquisition by the mortgagor of such property. 

The plaintiff in a pre-emption suit, in order to procure funds for the 
prosecution of his suit, executed a mortgoge comprising certain property of 
which he was the owner and also the property the subject-matter of the suit 
for pre-emption. The suit for pre-emption was successful. Held that the 
mortgage took effect as regards the property the subject of the pre-emption 
suit from the time when the plaintiff mortgagor obtained possession by 
virtue of his decree in the suit, Holroyd v. Marshall (1), Colly cr jr. Isaacs 
(2) and Bansidhar v. Sant Lai (3) referred to. 

This was a suit for sale on a mortgage executed under the 
following circumstances. The mortgagor, in order to pre-empt a 
share in a village in which he was himself a co-sharer, required 
an advance of money. He borrowed Rs. 3,000 from the mortgagees, 
and to secure repayment mortgaged, as well as property of which 
he was already owner, the share which he was seeking to pre-empt. 
The mortgagor succeeded in his suit for pre-emption, and sub- 
sequently the mortgagees sued to recover their money seeking to 
bring to sale the pre-empted property. The Court of first 
instance (Subordinate Judge of Banda) gave the plaintiffs a decree 
for sale of the other property but excluded the pre-empted 
property upon the ground that the stipulation in the deed of 
mortgage that the pre-empted property should be considered as 
pledged and hypothecated as security for the mortgage debt could 
not amount to an actual mortgage nor could it create any charge 
upon the property in favour of the plaintiffs. The plaintiffs 
appealed to the High Court. 

The Hon’ble Pandit Sundar Lai and Munshi Gokal Prasad? 
for the appellants. 

Munshi Gulzari Lai , for the respondent. 

Stanley, O.J., and Bubkitt, J, — This appeal arises out of a 
suit for sale on a mortgage. The mortgagor, Kashi Gir was 
co-sharer in a village, and being desirous of pre-empting a sale of 
another share in the same village, required for that purpose an 

* First Appeal No. 308 of 1904, from a decree of Kai Chandi Prasad, 
Subordinate Judge of Banda, dated tUo 22nd of September 1904. 

(1) (1861) 10 H. L., at p. 210. (2) (1881) 19 Cb. D., 342. 

( 8 ) 
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advance of money. He applied to the plaintiff's appellants for a 
loan of Rs. 8,000, and obtained this loan on the security of a mort- 
gage on the 1st of March 1 S95, In this mortgage Kashi Gir hypo- 
thecated shares in two villages of which he was already owner 
and the document contained the following provision: — “Should I 
succeed in the pre-emption suit (that is, the suit which he had 
brought to pre-empt the share to which we have referred) and 
get possession of the 8 anna zamindari share sold, bearing a jama 
of Rs. 145 and situate, etc., etc., it shall also be considered to he 
pledged and hypothecated as security for this debt.” Then follows 
an undertaking on the part of the mortgagor not to transfer or 
mortgage the share so sought to be pre-empted so long as the 
mortgage security subsisted. The mortgagor succeeded in his 
pre-emption suit. To raise the amount of the mortgage debt, the 
suit out of which this appeal has arisen was brought for sale of all 
the pi ope r ties mentioned in the mortgage, including the share 
which was pre-empted. The learned Sul ordinate Judge gave a 
decree in respect of the properties of which the mortgagor was 
owner at the date of the mortgage, but refused to include in the 
decree the pre-empted property. The grounds which lie assigns 
for this decision are that the stipulation in the deed providing 
that the pre-empted property should be considered as pledged 
and hypothecated as security for the mortgage debt, cannot 
amount to an actual mortgage, nor can it create any charge in 
favour of the plaintiffs upon the share in question. 

We are unable to agree in the view which the learned subor- 
dinate Judge took upon this question. It appears to us that when 
, the mortgagor acquired by pre-emption and got possession of the 
pre-empted property, equity treating that as done which ought to 
be done, gave the mortgagee a charge by way of mortgage upon 
the pre-empted share, and in fact, placed the plaintiffs as regards 
that property in the position of mortgagees. The principle which 
is applicable to a case of this kind is to be found in the well 
known case of Holroyd v. Marshall (1), That was the case of 
a mortgage of personal chattels, but the principle which is enun- 
ciated by their Lordships is of general application. Lord Wesfc- 
bury, L. J observes (at pp. 210 and 211) « It is quite true that 

(1) (1861) 10 H. L.,at p 210. 
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a deed which professes to convey property which Is not in existence 
at the time is as a conveyance, void at law simply because there Is 
nothing to convey. So in equity*a contract which engages to 
transfer property which Is not in existence cannot operate as an 
immediate alienation because there is nothing to transfer. But if 
a vendor or mortgagor agrees to sell or mortgage property, real or 
personal, of which he Is not possessed at the time and he receives the 
consideration for the contract and afterwards becomes possessed of 
property answering the description in the contract, there is no 
doubt that a court of equity would compel him to perform the 
contract and that the contract would in equity transfer the bene- 
fieal interest to the mortgagee or purchaser immediately on the 
property being acquired. This of course assumes that the sup- 
posed contract is one of that class of which a court of equity 
would decree the specific performance. If it be so, then immedi- 
ately on the acquisition of the property described the vendor 
mortgagor would hold it in trust for the purchaser or mortgagee, 
according to the terms of the contract.” In Collyer v. Isaacs 
(1) Jessel, M. B,, upon the same subject observes: — “The credi- 
tor had a mortgage security on existing chattels and also the 
benefit of what was in form an assignment of non-existing 
chattels which might be afterwards brought on to the premises. 
That assignment in fact constituted only a contract to give him 
the after acquired chattels. A man cannot in equity, any more 
than at law, assign what has no existence. A man can contract 
to assign property which is to come Into existence in the fut ire, 
and when it has come Into existence equity treating as done 
that which ought to be done, fastens upon that property, and the 
contract to assign thus becomes a complete assignment.” The 
principle enunciated in these cases was adopted by a Bench of this 
Court in the case of Bansidhar v. Sant Lai (2). In that ease 
there was an hypothecation of future indigo produce and it was 
held that the hypothecation of the indigo became complete when 
the crop was grown and the produce realized. The principle is, 
in our opinion, equally applicable to the case of immovable as of 
movable property. We, therefore, hold that so soon as the 
defendant Kashi Gir obtained possession, under his pre-emption 


Gaya Din 

V. 

Kashi Gib 


(1) (1881) 19 Ch, D., 343. 


(2) (1887) I, L. R., IQ All., 133. 


1906 


Gaya Din 
' v, 

Kashi Gib. 


1906 

March 28. 


166 


THE IXHIA2T HAW BEPOB'8, [VOL XXIX. 


decree, ol the share of tbe property which ho agreed to include 
in the mortgage, the mortgagees became entitled to the full 
benefit of the security of that share and 1o have an order for 
sale of it under the Transfer of Property Act in default of pay- 
ment of the mortgage debt. We, therefore, allow the appeal, 
modify the decree of the Court below by including therein 
the 8 anna share in Rampur Tarhuan, which has been excluded 
by the Court below from the operation of the decree. The appel- 
lants will have their costs of the appeal from the defendant 
respondent. 

Decree modi fied. 


Before Sir John Stanley, Knight, Chief Justice, mid Mr , Justice Sir William 

JBurktfi » 

BISHAMRHAR NATH (Defendant), t*. SHED X AKA IN (VtMSTtvv). • 
Hindu Law — Joint Hindu family — Ance&t ra t f amity ItiMMSS — Liability of 
member of the family after severance of Ms connect im with the family 
business . 

A member of a joint Hindu family carrying on an ancestral family bust* 
ness upon attaining the age of majority completely severed his connection 
with the family business, nor was it shown that he ever ratified any of the 
transactions entered into by the family linn* Iff id that such member could 
on the failure of the family business only be made liable for it t* debts to the 
' extent of 3ns interest in the joint family property, lie could md be held 
personally liable. 

The facts of this case are fully stated in the judgment of 

the Court. 

The Hon’ble Pandit Bandar Led, Pandit Moti LalNtkm. and 
the Hon’ble Pandit Madan Mohan Malaviya for the appellant. 
Dr. Tej Bahadur Sapru and Pandit Mohan Lai Nehru, 

for the respondent. 

Stahley, C.J., and Burkitt, J.— This is an appeal against 
so much of a decree of the Subordinate Judge of Cuwnpore, dated 
September 24th, 1903, as makes the appellant personally liable 
under a decree of that date passed against him and other defend- 
ants. " 

The appellant and other members of his family constituted a 
joint undivided Hindu family, owners as such of trading and 

N T °* 314 1903 frora a decree of Balm Bipin Biharf 

Smkexji, Subordinate Judge of Cawnpore, dated the 24th of September 1903, 
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banking firms at Oawnpore and Lucknow. The firm at Oawn- 
pore was known by the style of Jagat Nath Thandi Mai, and 
at Lucknow by that of Shoo Prasad Khazanehi. The principal 
defendant Lala Sheo Prasad Eai Bahadur was treasurer of the 
branches of the Bank of Bengal at Cawnpore and Lucknow, and 
had occupied that position for many years. It was on his appoint- 
ment to be the treasurer at Lucknow 7 that the firm of Sheo Pra- 
sad Khazanehi was established there. That firm failed and 
ceased to do any new business in the early part of 1902. The 
present suit was instituted by the plaintiff respondent to recover 
principal with interest due thereon, some Rs. 6,000 or thereabouts, 
deposited by him from time to time in the Lucknow firm of Sheo 
Prasad Khazanehi. The interest on the deposit "was payable 
monthly, and the last payment on account of interest was in June 
1902; the last deposit of principal w r as in October 1900. He has 
obtained a decree in full against all the defendants, and also a per- 
sonal decree against the defendants, except those who had not 
attained majority. It is against this latter portion of the decree 
that the appellant Bishambhar Nath has instituted this appeal. 
He is the eldest son of the defendant Sheo Prasad Eai Bahadur. 

In the early stages of this suit the date at which the appel- 
lant attained majority was hotly contested. It is now however 
admitted that he was born on November 9th, 1883, and so attained 
eighteen years of age on November 9th, 1901. It is contended 
on behalf of the defendant appellant that though his interest in 
the joint family property was liable to satisfy any lawful debts 
contracted by the firm during his nonage, h© would not be person- 
ally liable for such debts unless it was shown that after attain- 
ing majority he had taken an active part in managing the business 
of the firm, and so might be considered to have ratified contracts 
entered into while he was still a minor. 

Now ordinarily a personal decree against a member of a 
bankrupt firm would not b© of much pecuniary value. But the 
appellant from the 1st of January 1903 was appointed in succession 
to his father to be treasurer of the Bank of Bengal at Lucknow 
and subsequently at other places, and to qualify himself for that 
position he had to deposit Rs. 50,000 with the Bank as security 
for the due performance of Ms duties. He had no money of his 
' ' ' 23 
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own j but bis mother-in-law, Musammat Tulsha Kunwar, a 
wealthy resident of Muzaffarpur in Bengal, having, as one wit- 
ness tells us, an income of one and three-quarter lakhs per 
annum, according to the appellant, paid in the Bs. 50,000 in his 
name and so enabled him to secure the appointment. The res- 
pondent’s object, as appellant alleges, is to put pressure on his 
mother-in-law by attaching this Bs. 50,000 in execution of their 
personal decree and so compel her to discharge the debts of the 
bankrupt firm. We are told that the, amount which Musammat 
Tulsha'and other friends have advanced to the appellant to en- 
able him to secure the appointment of treasurer at Lucknow and 
other places amounts to Bs. 1,70,000. The respondents and 
other creditors of the bankrupt firm want to lay hands on this 
money. 

The burden of proving that the appellant had ratified and 
taken on himself the burden of personally discharging the liabil- 
ities contracted during liis minority lay on the plain! ill. Up to 
the close of his case in the lower Court no evidence to that effect 
except that of Budra Narain had been produced, when on July 
29th, 1902, the plaintiff respondent (Record No. 162) informed j 
the Court that a quarrel had arisen between the defendant 
Suraj Prasad and his uncle Sheo Prasad, Bai Bahadur, father 
of Bishambhar Nath, one of the defendants to the suit, “ in 
consequence of which Lala Suraj Prasad has made over docu- 
mentary evidence to the plaintiff’s pleader which would con- 
clusively establish the fact that Lala Bishambhar Nath, defend- 
ant, continued to be a partner in the firm and the business of 
the firm styled Sheo Prasad Khazanchi, situate in Lucknow, 
even after attaining majority.” After some objection the learn- 
ed Subordinate Judge admitted those documents in evidence, and 
it is principally on them that he passed the personal decree against 
the appellant. 

We now proceed to discuss this documentary “ evidence” 
bearing in mind the sources whence it comes and the fact that f 

the latest paper in it is dated in April 1902, within six months | 

after appellant’s attainment of majority, excepting one letter | 
dated August 1902. The first of these papers to which we will i 

allude is Record No. 171 bearing a Hindi date corresponding to 1 
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February 24th, 1902. It is headed “ Proceedings of a meeting 
held at Lucknow.” It is said by Suraj Prasad to be in Ms hand- 
writing and in that of Sheo Prasad’s, and to have been signed by 
Mathura Prasad. Suraj Prasad is the person who handed it over 
to the plaintiff’s pleader. As to this document the learned 
Subordinate Judge, describing it as “a scheme for the management 
of the business at Lucknow,” remarks that in it “ it is stated 
that the duty of Bishambhar will be to attend the Bank.” Now 
as to this, premising that there is no evidence aliunde to show r 
that Bishambhar Nath was present at the meeting, though very 
probably he was present, in our opinion the learned Subordinate 
Judge is wrong in the inference he draws from this document. 
The first portion of it is simply a list of the names of persons 
present, the first being Lala Sahib “Malik” (mistranslated in the 
paper book), referring either to Sheo Prasad or his brother 
Tulshi Bam, the second being Suraj Prasad, the third one Mathura 
Prasad Bakhshi, and the fourth Chiranji (may he live long) Bi- 
shambhar Banker ji. No duty whatever is prescribed for Bisham- 
bhar Nath. His name is recorded simply as one of the persons 
^ present at the meeting. The duties are prescribed subsequently 
after the last name of those present. If attendance at the Bank 
were prescribed as appellant’s duty, it would have been mention- 
ed among the duties assigned to the others. On the original paper 
is the following “ A sitting took place. Resolution adopted 
as follows : — So many (itne) men were present in Lucknow at the 
sitting.” And then follows the list of names. This document in 
no way in our opinion strengthens the plaintiff’s case. It is ab- 
solutely colourless. We next come to Record No. 152, a letter 
from appellant to his father, dated August 7th, 1902. We have 
no information as to the means by which Suraj Prasad obtained 
possession of this, a private letter from a son to his father. The 
comments made by the learned Subordinate Judge on this letter 
strike us as being rather extraordinary. He says: — “ The letter 
shows how Bishambhar Nath at that early stage cherished the dis- 
honest idea of defrauding the creditors of the firm, and he, 
though young, points out the mistake committed by his father in 
coming to Lucknow and promising to pay debts to several credi- 
tors thereby admitting the li ability of his branch of the family 


1906 


Bishambhab 

Hath 

V. 

Sheo 

Nabaiw. 


170 


1906 


Bishambhar 

Nath 

■«. 

Shed 

NABAI2T. ' 


THE ISTDIAJir LAW REPORTS, [VOL. XXtX. 


to pay those debts.” "We cannot concur with the learned Subor- 
dinate Judge in Ms remarks. "We see in the letter no indication 
of any dishonest desire on appellant’s part io defraud the creditors 
of the firm. By the letter he appears to ns to do no more than 
point out to his father how foolishly he was acting in coming to 
Lucknow and there making promises which he knew he could 
not perform. It is in fact a letter of useful advice concluding 
with an offer of his services. It is a document which should not 
have been tendered in evidence. There is also a fragment of a 
letter (Record Ho. 170) unsigned and undated, written by 
Biahambhar Nath to his father— how procured by Suraj Prasad we 
do not know — in which he transmits fo bis father certain communi- 


cations which his father’s legal advise rde.-ired to have sent to him. 
Neither of these letters in our opinion helps resp •ntlenlV cure in 
the slightest. We can gather from them no indication that the 
appellant took any — and much less an active — part in the man- 
agement of the firm after he attained majority. The Subordi- 
nate Judge also refers to a letter of July 29th, 1002, bat as it 
has not been printed, and we have not been shown either the ori- 
ginal or a copy, and on neither side were any remarks addressed t , 
to ns on it at the hearing of this appeal, we cannot say what were 
its contents. As to Janki Prasad’s decree all we know is that it 
was paid off. Next we come to two promissory notes drawn in 
English, dated respectively November 8th, 1901, for Ks. 1,000 at 
ninety days, and March 15th, 1902, for Bs. 1,000 at fifteen days’ 
date payable to the Bank of Bengal. Both were drawn by Sheo 
Prasad and one Ata Ali Khan. They were paid at maturity. 
There is nothing to connect them with the business of the firm of 
Sheo Prasad Khazanehi. They were probably only “‘kites” 
flown by the drawers. The first bears date one day before appel- 
lant attained his majority, and at the date of the second the firm 
of Sheo Prasad Khazanchi had ceased to issue hundis : neither of 
them is drawn in the name of that firm. They appear to he purely 
private transactions between the drawers and the payees. The 
Subordinate Judge mentions a third similar note, dated April 2nd, 
1902, but as it has not been translated or laid before us by counsel 
on .either side we know nothing about it. The only one of the 
two promissory notes shown to us which (being drawn after he had 
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attained majority) could affect the appellant is that o£ March 15th, 
1902. This is not a hundi, it does not purport to be issued by 
the firm of Sheo Prasad Khazanchi, and is no more than a promis- 
sory note at fifteen days drawn by Sheo Prasad in his personal 
capacity and by Ata Ali Khan. Bishambhar Nath’s signature is 
admittedly on this note. It is written on the left hand side 
margin of the note by appellant who was then working in the 
bank and is no more than an attestation of the signature of the 
drawers. The appellant swears that the words “ by the pen of 
Bishambhar Nath 99 following the signature of Sheo Prasacl were 
not written by him. He says they were noton the note when it 
was discounted and paid off, and that they were added by Suraj 
Prasad after the note had been returned by the Bank on pay- 
ment. Suraj Prasad denies this, but considering the part taken 
in this litigation by him against Ins cousin the appellant, and 
that his handwriting and that of the appellant are very much 
alike, we are not inclined to give much credit to him. Bisham- 
bhar Nath also says (and his assertion seems most probable) that 
the Bank would not discount a promissory note in which the sig- 
nature of one of the drawers purports to have been written by* 
another person. The third promissory note bearing date April 
2nd, 1902, has (as already mentioned) not ’been printed. But 
from the deposition of the witness Queiros and from the matters 
mentioned by the Subordinate Judge the drawers appear to have 
been Ata Alt Khan and Sheo Prasad, the signature of the letter 
being in the handwriting of Suraj Pm sad . We see no founda- 
tion whatever for the 6i irresistible inference” drawn by the lower 
Court that the words u by the pen of Bishambhar Nath ” followed 
Sheo Prasad’s name in this note and were there when the docu- 
ment was in the hands of the witness Queiros ; we think it to be 
highly improbable. But even If the facts were as surmised (in 
our opinion incorrectly) by the learned Subordinate Judge it 
would make no difference. This promissory note, as far as we 
can judge without having seen it, is of exactly the same kind as 
that of March 15th, 1902, that is to say, a transaction between 
Sheo Prasad and Ata Ali Khan with which the firm of Sheo Pra- 
sad Khazanehi had no concern. That firm also had for some 
months ceased doing any new business. We have no hesitation 
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ia finding that; these three promissory notes do not show that the 
appellant took any part in the management of the business of the 
firm of Sheo Prasad Khazanchi of Lucknow. 

We next turn to the evidence of one Rudra Narain, son of the 
plaintiff respondent. He used to go to the firm of Sheo Prasad 
Khazanchi in Lucknow monthly to draw the interest on his 
father’s deposit. His evidence is to the effect that appellant lived 
in the kothi of Sheo Prasad (this is not unnatural seeing that Sheo 
Prasad was his father), and that when he went to receive the in- 
terest h’e on every occasion found Bishambhar Nath , Sheo Prasad, 
Suraj Prasad and Chandu at the place where the money used to 
be paid. This is an absurd statement. The witness probably 
meant that he found one or other of them. He *• mostly found 
Bishambhar Nath.” In September or October 1901 (before ap- 
pellant had attained his majority) he only found the xnunib, but 
appellant came in and ordered him to he paid. Ho further states 
that in January, February, hi arch, and probably in April, 1002, 
he met appellant in the kothi and that the latter said; — “Panditji 
is come, pay him the interest.” In cross-examination he stated 
•he could not remember which proprietor was present at the kothi 
on every occasion when he went to demand his interest. This is 
the only direct evidence of any interference on the part of appel- 
lant in the affairs of the firm of Sheo Prasad Khazanchi. If true, 
it carries but little weight, being bat a solitary instance, and it is 
flatly contradicted by the evidence of Chadammi, an employh of 
the firm, and of Bindraban, one of the gumashtas who was called 
by the plaintiff respondent. We attach no importance to the un- 
corroborated evidence of Rudra Narain. The last piece of evi- 
dence for the respondent by which he seeks to establish his case 
against appellant is part of that generously supplied to his opjw- 
nents by Suraj Prasad at the hearing on July 29th, 1903. It 
consists of no less than 62 pages of closely printed tabular matter 
described as the attendance register of servants and employes of 
the kothi from August 1899 down to June 1902. The fact that 
appellant’s name is shown in this register is relied on as being 
conclusive proof that he took an active share in the business of 
the kothi. The learned Subordinate Judge describes this register 
wrongly as being one of the daily attendance of servants and 
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proprietors . The heading of the Register refers only to servants 
and employes, gomashtas and the like* and nowhere mentions 
proprietors. He says it ci shows that Bishambhar Nath attended 
to the family business like his cousin Suraj Prasad.” Appellant's 
name appears for the first time in the register for the month of 
May 1901, and appears to have been interpolated in that month 
along with that of one Ganesh Prasad, there being but one line 
for both names. The word " and ” in the translation does not 
exist in the original. The witness Chidammi swore that this 
page is in the handwriting of Suraj Prasad, and Chidammi also 
sw r ears that it was Suraj who caused appellant's name to be enter- 
ed. It is to be noticed, however, that the appellant's name is en- 
tered in this and the following month among those who were em- 
ployed at the Bank of Bengal and not in the business of the firm 
of Sheo Prasad Ehazanehi. For July 1901 the register abruptly 
ceases on the 15th, and then we have. a new register for the whole 
of July. It is of course impossible that this register (taken 
in hand only from the 15th) should be a contemporaneous 
daily record of attendance and yet it contains many matters 
previous to the 15th not entered in the discontinued register. 
The witness Chidammi gives us the names of the persons 
who v 7 rote many of the registers. Appellant swears that none 
of the registers are -in his handwriting. In this he is corro- 
borated by Chidammi. In the attendance register for Novem- 
ber 1901 there is a note on the margin purporting to have been 
made by appellant on December 10th to the effect that no attend- 
ance had been taken after the 23rd of November. The register, 
however, is completely filled up to the 30th. Appellant denies 
having written the note. Suraj Prasad swears that both the 
register for November 1901 and the note are in appellant's hand- 
writing. Suraj Prasad also swears that the registers for several 
months, namely, November and December 1901 and January and 
February 1902 are in appellant's handwriting. Appellant denies 
it, and as he is corroborated by Chidammi, we believe him rather 
than Suraj Prasad. The bitter quarrel between Suraj Prasad and 
the other branch of the family and the extraordinary position taken 
up by him in supplying the respondent with evidence which he 
thought would damage appellant's case are in our opinion good 
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reasons why we should give more credit to tho statements of the 
appellant, especially where they are corroborated, than to the un- 
corroborated assertions of Suraj Prasad. On the whole we are of 
opinion that these registers in no way advance the respondent's 
case. We do not believe that the appellant bad anything to do 
with keeping them, and at the utmost they do no more (if correctly 
kept) than show that appellant was at his father’s house in Luck- 
now from May 1901. From other evidence we know that appellant 
began to attend at the Bank of Bengal from early in 1902 as his 
father’s - representative or deputy, — the Bank having refused to 
allow Suraj Prasad to continue to attend in that capacity and 
haviug refused him access to the Bank premises. 

This concludes the evidence adduced by the respondent to prove 
his allegation that after attaining majority the appellant by an 
active participation in the management of the business of Sheo 
Prasad Khazanehi assumed responsibility for all existing contracts 
contracted during his minority, and held himself out to the world 
as one responsible for the liabilities of the firm. In our opinion, 
for reasons given in detail in respect of each piece of evidence, 
the respondent has wholly failed to establish his ease. In but 
one instance — that of this respondent’s debt, if we believe the 
evidence of Rudra Narain, plaintiff’s son, — and we do not believe 
it— is any act of active management alleged during the brief 
period between November 9th, 1901, when appellant attained 
majority and the failure of the firm in May 1902. We think the 
respondent has failed to support the personal decree against 
appellant and that as far as it declares appellant personally 
responsible for the debts of the firm the decree must, be set aside. 

Appellant admits that his interest in the joint family property 
is liable and can be taken in execution of that decree. He has no 
other property. But he objects to a personal decree which will 
put in the grasp of the creditors property which never belonged to 
the bankrupt firm and which has been provided for him by his 
mother-in-law and other friends to give him a start in life. 

There are some other matters as to which we are unable to 
agree with the lower Court. We fully believe the appellant’s 
statements as to the pecuniary assistance he from time to time 
received from his mother-in-law and a3 to her having advanced 
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Es. 50,000 lor him, W e see no reason to doubt the truthfulness of 
appellant’s evidence as to his conversations with Mr. Logan, the 
then Agent of the Bank of Bengal at Lucknow, and Mr. Logan^s 
suggestion that he should attend at the Bank with his father to learn 
the. Bank work and a promise that if he showed himself competent 
he might be appointed to succeed his father. Mr. Logan was 
naturally anxious to know if Bishambhar Nath had any connection 
with the firm of Sheo Prasad Rhazanchi, which was known to be 
shaky. The letter from the Secretary and Treasurer of the Bank 
of Bengal (Calcutta) of March 27th, 1901, corroborates and ren- 
ders most probable appellant’s evidence as to his conversation 
with Mr. Logan. There is evidence that appellant went to 
Lucknow in the middle of the year 1901, and did at once proceed 
to the Bank to learn his work there. And the letter also shows 
that the Bank insisted on Sheo Prasad putting in a new Deputy 
or Naib at the Bank. The then Deputy was Suraj Prasad, whose 
name appears so often in ibis case and to-whose mismanagement it 
is said by some witnesses the failure of the firm of Sheo Prasad 
Rhazanchi was due. The learned Subordinate Judge appears to 
entertain a not altogether correct idea of the position of the Trea- 
surer of the Bank of Bengal at Lucknow. Sheo Prasad was 
appointed treasurer, not because he was a member of the joint 
family which possessed the banking firm of Sheo Prasad Khazan- 
chi — which did not then exist, — but became he was a person in 
whose commercial integrity the Bank had confidence and who 
was able to give Es. 50,000 as security. The appellant was 
appointed Treasurer from January 1st, 1903, on similar grounds. 
He had fully learned his work to the satisfaction of Mr. Logan 
(the Bank’s Agent) and his mother-in-law supplied the Rs. 50,000* 
In connection with this matter we notice the further observa- 
tion of the lower Court that iC as soon as the firm failed an 
attempt was made to make Suraj Prasad liable for all the debts 
and liabilities and get Bishambhar Nath exempted from liability 
so that he might continue the business in his own name as the new 
treasurer without being required to satisfy the debts of the defunct 
firm,” What the learned Subordinate Judge exactly means by 
these words it is not easy to comprehend. There was no business 
to continue, a? the firm of Sheo Prasad Rhazanchi was extinct, 
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and that business could not be “continued” by tbe appointment 
of appellant as Treasu. er of the Ban k of Bengal. We know of no 
attempt to make Suraj Prasad liable for the debts and to get 
Bishambhar Nath exempted. Both of them as members of a joint 
family were liable for all the debts, the only contention of appel- 
lant being that he is liable for those debts oul\ to the extent of his 
interest in the joint family property, and is not personally liable. 
As we find that respondent has failed to make out any case 
establishing the personal liability of the appellant, wo consider it 
unnecessary to discuss the questions of law raised by the learned 
Subordinate Judge and which were argued before ns at the hear- 
ing of this appeal. We, for the above reasons, allow the appeal 
and set aside so much of the decree under appeal as renders the 
appellant Bishambhar Nath personally liable under it. Appellant 
is entitled to his costs in this Court. 

Appeal decreed. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir 
William Bur hit t * 

BISHAMBHAR NATH (Defendant) t?. FATEH LAL and othbbs 
(Plaintiffs)* 

Hindu Law— Joint Hindu family — Family business— Liability of minor 
member of family for trade debts — Separate property* 

Where a member of a joint Hindu family carrying on an ancestral 
family business upon attaining majority separates entirely from tbe family 
and the family business and thereafter acquires separate property such 
separate property cannot be made liable for the debts incurred by the family 
trading firm, but the interest of the separating member in tbe family pro* 
perty will alone be liable. Chalamayya v. Varadayya (I) followed. Mam Lai 
Thalcursidas v. Lahlmichand Munifam (2), Johurra Bibee v. $r@eyopal Miss&r 
J3)» Bomola Bosses v, Mohun Bosses (4) and Zufchmamn Chatty v. Siva 
Brohasa Modeliar (5) referred to. Samalbhai Haihubhai w Some shear (6) 
and In the matter ofHaroon Mahomed (7) distinguished. 

- The facts of this case are fully state;! in the judgment in the 
preceding case, F. A. No, 314 of 1903, printed at page 100 mpm 
and in this judgment. 
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The Hon'ble Pandit Sundar Lai , Pandit Moti Lai Nehru 1906 
and the Hon'ble Pandit Madan Mohan Malaviya for the bishambhab 
appellant. Hath 

Mr. A. E. Ryves and Mnnshi Gulzari Lai, for the respondents. Fateh Lai 

Stanley, C. J., and Bxjkkitt, J. — This appeal is connected 
with F. A. No. 314 of 1903 and several other appeals against 
decrees passed against the appellant and other defendants where- 
by the appellant is made personally liable for the amount of the 
decrees. The appellant and other members of his family con- 
stituted a joint and undivided Hindu family, owning* as such 
an ancestral trading and banking firm at Cawnpore and Luck- 
now, the firm at Cawnpore being known by the style of Jagat 
Nath Thanti Mai and that at Lucknow by the style of Sheo 
Prasad Khazanchi. In our judgment delivered on the 28th of 
March 1906 in First Appeal No. 814 the circumstances under 
which the indebtedness arose are fully stated. The suit which 
has given rise to this appeal is one for recovery of a debt amount- 
ing to over Rs. 11,000, representing the balance due in respect 
of a number of hundis which were drawn by the defendant's 
firm on the plaintiffs' firm at Cawnpore styled Moti La], Fateh 
Lai. The defence of the defendant Bisham bhar Nath to the suit 
was that he was never a partner in the firm of Jagat Nath 
Thanti Mai and had no concern with that firm. He also alleged 
that during his minority he severed connection with the ances- 
tral business and family property, and that if it were found that 
any debt was due to the plaintiffs' firm he and his separate pro- 
perty could not be made liable therefor, inasmuch as the indeb- 
tedness was incurred at a time when he was a minor. 

The Court below decreed the plaintiffs' claim, finding that 
Bishambhar Nath was a major at the time the debts sued for were 
incurred. It is now admitted that this was the case, Bishambhar 
Nath having attained majority on the 9th of November 1901. 

It also found, and it is admitted here, that the business of the 
firm of Jagat Nath Thanti Mai was a joint ancestral family 
business. The learned Subordinate Judge held that Bishambhar 
Nath did not repudiate connection with the business when he 
attained age, but on the contrary ratified the partnership and 
tendered himself liable in respect of its transactions. 
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As we said in our judgment in 1'. A. No. o,l4 oi 1903, a 
personal decree against a member of a bankrupt firm would 
ordinarily not be of much pecuniary value. In this ease, however, 
it would be otherwise. The appellant was on the 1st of January 
1003 appointed Treasurer of the Bank of Bengal at Lucknow and 
subsequently at other places, and to qualify himself for that 
position he was obliged to deposit with the Bank ns security for 
the faithful discharge of his duties a sum of 11s, 50, (XK). lie had 
no money of his own ; but Lis mother-in-law Musammat Tulsha 
Kumvar, who is a wealthy lady of Muzaflarpur, deposited in the 
Bank in his name the requisite amount and so enabled him to 
secure the appointment. The object of the respondents, as the 
appellant alleges, is to put pressure on the appellant's mother-in- 
law by attaching this Bs. 50,000 in execution of a personal 
decree and so compel her to discharge their debt. We are told 
that sums amounting to no less than Rs. 1,70,000 have been 
placed to the credit of the appellant to enable him to secure the 
appointment of Treasurer at various places. 

The Court below found that the appellant not only assisted 
his father in the work of the Bank but also managed the affairs 
of the ancestral business jointly with his uncle Suraj Prasad, 
both before and after -he had attained majority, and that, so far 
from repudiating his connection with the family business, he by 
his acts adopted and ratified its transactions, v In our judgment 
in F. A. No. 314 of 1903 we reviewed at considerable length 
the evidence upon which this decision was. arrived at and it is 
unnecessary here to repeat it. We shall treat our remarks in 
that judgment as embodied in this judgment. The same evi- 
dence applies to both cases. The conclusion at which wo arrived 
was that the plaintiff in that ease had wholly failed to establish 
his case. We held that the defendant appellant took no active 
part in the business of the firm of Jagat Nath Thauti Mai after 
he attained majority • and that, so far from doing so, he kept 
himself aloof from all connection with it. Tie says in his evi- 
dence that he went to Lucknow in April 1901, that is, before 
he attained full age, and there met Mr. Logan, the Agent of the 
Bank of Bengal, who promised that if he learnt the treasury 
work in the Bank and qualified himself to look after it, he 
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would appoint him Treasurer. Mr. Logan , he says, asked him if 
he had any concern with his father’s firm at Lucknow and 
Cawnpore and he replied in the negative. In a further deposi- 
* tion made on the 7th of May 1908 he stated that Mr. Logan at 
this interview told him that the post of Treasurer could not be 
given to any person having connection with his family business, 
and that he told Mr. Logan that he had severed his connection 
with the members of his family. The family business was, we 
may mention at this time, in a tottering condition. Chidammi 
Lai, who was in the employment of the firm of Lachmi* Narain 
Suraj Prasad, deposed that when Khannu Lai died, Suraj Prasad, 
the uncle of the defendant appellant, took him (the witness) to 
Lucknow in April 1901 and there he remained for a year. He 
stated that the business was carried on under the orders of Suraj 
Prasad ; that Bisham bhar Nath did not interfere with the busi- 
ness of the firm, nor had he any concern with it. We are quite 
satisfied that the defendant appellant never took any active part 
in or had any concern with its management directly or indirect- 
ly after he attained majority. 

Under these circumstances the question for determination is 
whether the defendant appellant can be held personally liable for 
debts incurred by the managing members of the ancestral family 
business after he attained majority. 

To the extent of his share in the joint family property he does 
not dispute his liability, but he claims exemption from payment 
of those debts out of separate property which came to him from . 
his mother-in-law and other friends after the ancestral firm had 
ceased to do business. The transactions in respect of which the 
defendant is sued were entered into between the plaintiffs and 
the manager of the ancestral business, and there is nothing to 
show that the appellant was aware of, much less that he ratified 
or adopted these transactions. On the contrary, the evidence 
shows that he designedly abstained from taking any part in the 
business and kept aloof from it. There is no conduct on his part 
which could have led the plaintiffs to believe that in their dealings 
with the manager the appellant was a contracting party.. They 
dealt with the manager as they had been previously dealing with 
him as a person carrying on an ancestral family business an the 
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credit of the joint family property. They could not have dealt 
■with the firm on the credit of appellant’s private separate estate, 
for it was after the date of the hundis sued on t’ at appedant’s 
mother-in-law put him in funds to take up he cilice he now h Ids 
in the Bank of Bengal in Lucknow. Before that time he pos- e-- 
ged nothing but his interest in the family Joint estive, the liability 
of which he does not dispute. The question t! en is, can a mana- 
ger who carries on a family business pledge, not me.elv the 
family joint credit but also the separate estate which an individ- 
ual member of the family may subsequently acquire? Wo are 
not aware of any authority for an affirmative answer to this 
question. In the two cases upon which leliuuee was placed by 
Mr. Ryves on behalf of the plaintiffs respondent-, the persons 
who were held liable were considered to have by their conduct 
constituted themselves partners. In the case of Samaibhai 
Nathubhai v. Sameshvar (1) M civil!, J., in delivering the 
judgment expressly guarded himself iu regard to this question. 
“ Whether,” he observed, “ a Hindu who becomes en tided by in- 
heritance to a share in a trading business is ipso facto and 
without his own consent involved in all t! e liabilities of a 
partner it is unnecessary for us to determine.” In the other 
case, entitled In the matter of Haroon Mahomed 12) it was 
held that the insolvent Haroon Mahomed had taken an active part 
after he attained age in the management of the bu.-iuess of the 
partnership. ‘ In the course of his judgment Sarjent, G.J., ob- 
serves: — “The petitioning creditors alleged that his (i.e., Haroon’s) 
father took a principal part iu managing the firm up to the time 
of his death and since that time Haroon has taken his place. It 
appears that since then, at all events, Haroon has kept up an 
intimate connection with the firm. He lias raised money for 
it. He has paid money into the Bank for it and drawn 
money out for it. He has lived with the other members of 
his family, who are admittedly members of the firm. He 
does not disclose how he is supported if he draws no profits 
out of the firm, as a partner, for his maintenance.” In that 
case a very different state of facts from those in the present 
case is disclosed. 

(l) (1880) L L. B, § Bom,, 38. (2) (1830) I. L. It., 14 Bom., 189. 
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We are not aware of any case* and none has been cited to ns* 
in which it was held that persons carrying on a joint family busi- 
ness have authority to pledge the credit of each member of the 
family in his individual and separate capacity. Authority to 
pledge the joint family property and property acquired with 
funds derived from the joint business undoubtedly exists. In 
Ram Lai Thaknrsidas v. Lakhmichand Muniram (1) it was 
held that a minor member of a family, interested in an ancestral 
trade carried on on behalf of the family, is bound by the acts of 
the manager necessary with reference to the carrying on of the 
trade, but Sausse, C. J., in delivering judgment treated the rule 
as exceptional and not to be pushed beyond its strict limits. He 
ob-erves, at p. LXXXX : — “The general benefit of the undivided 
family is considered by Hindu law to be paramount to any in- 
dividual interest, and the recognition of a trade as inheritable 
property renders it neces-ary for the general benefit of the family 
that the protection which the Hindu law generally extends to the 
interests of a minor should be so far trenched upon as to bind him 
by acts of the family manager necessary for the carrying on and 
consequent preservation of that family property ; but that infringe- 
ment is not to be carried beyond the actual necessity of the ease/* 
See also Johurra Bibee v. Sreegopal Misser (2) and Bemola 
Dossee v. Mohun Dossee (3). Farther than this the authorities do 
not go. 

In the case of Lutchmanen Chetty v. Siva ProJcasa Modeliar 
(4) Sale, J., in the course of his judgment repudiated the notion 
that a Hindu minor who by birth or inheritance becomes entitled 
to an interest in a joint family business becomes at the same time 
a member of the trading partnership which carries on the business. 
He says, at "p. 354: — “A trade like other personal property is 
descendible amongst Hindus, but it does not follow that a Hindu 
infant, who by birth or inheritance becomes entitled to an interest 
in a joint family business becomes' at the same time a member of 
the trading partnership which carries on the business. He can 
only become a member of the partnership by a consentient .act on 
the part of himself and his partners, and it was on this ground, 
held by the late Supreme Court that an infant of tender years, 

(1) (1861) 1 Bom., H. C. Rep., App, 1L (8) (1880) I. L. R., 6 Calc., 792. 

(2) (1876) L L. R„ 1 Calc,, 470. ' (4) ( IffiB) L L, B* 26 Ctta* 849,, 
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•whose name was used in a pavhmiwp butiimss, need not be 
joined as a co-plaintiff in a suit by the fate to recover a trade 
debt — Petum Doss v. Ravndhone Doss, (1).” 

In the case to which Mr. Justice Sale referred it was held 
that a child of tender years cannot be constituted nor can ho hold 
himself out as a partner in a trading firm. Sir L. I cel, C. J., in 
his judgment in that case remarked that “ a tracing partnership 
is a consentient contract;” and later on : — “ A trade may be 
directed to be carried on for tie benefit of infants, but without 
their consent they cannot be made pa. triers. It .-coins to follow 
from this that if infants are not partners, it tl ey are to become 
partners on attaining age they must take some active step nr that 
behalf. Persons having dealings with ami giving credit to a 
joint family trading firm where there are miner members of the 
joint family presumably rely on the credit of the joint family 
property. It is that property alone, so iar as minors are con- 
cerned, which the acting partners can pledge and to which the 
creditor can have recourse. When a minor attains full age, 
there is no good reason why the security of a party having deal- 
ings with the firm should be enhanced by giving him in addition 
to the security of the joint family property the security of any 
separate property to which a minor member may on attaining 
majority become entitled, unless it be that by some consentient 
act on the part of the latter he has accepted the position of a 
partner and ratified the transactions out of which the obligation 
to the creditor arose. Subratnania Ayyar, J., aptly puts the 
matter thus in refusing to give a personal decree against certain 
members of a joint family to the creditors, of a family partnership 
for a debt incurred by the managing members of the j"nn family, 
that is, a decree which should bind not merely the family estate 
but be enforceable also against the self-acquired or separate pro- 
party of a son and nephews of one of the contracting parties. 
- “No doubt,” he observes, “ where it is shown that the contract 
relied on, though purporting to have been entered into by the 
manager only, is in reality one to which the other co-par- 
ceners are actual contracting parties, either because they had 
agreed before the contract was entered into to be personally 

• ' ' . (1) (1848) Taylor, 279. 
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bound thereby or because they, being in existence at the elate 
of the contract and competent to enter into it, have subsequently 
duly ratified and adopted it, in that case unquestionably every 
such co-parcener is absolutely responsible, Equally he would 
be responsible, though he did not assent to the parties la 'contract, 
if there had been such acquiescence on his part in the coarse of 
dealings, in which the particular contract was entered, as to w ar- 
rant his being treated in the matter as a contracting party. When, 
however, such is not the case, but the contract is of a character 
such as under the law to entitle the manager to enter inte inde- 
pendently of the consent of the other members of the family, so as 
to bind them thereby, then it is clear that the scope of the mana- 
ger’s power is restricted to and does not extend beyond the fami- 
ly property. As regards the other property in the hands of a co- 
parcener no other co-parcener, whether he be the manager or not, 
has any title whatsoever. The legal individuality of a co-par- 
cener is not merged in the manager so far as the co-parcener’s 
self-acquired or other separate property is concerned,’' ’—Chala** 
mayya v. Varadayya (1), 

This view commends itself to us, A joint ancestral family 
business under the Hindu law managed by the adult members of 
the family differs from an ordinary contractual partnership. In 
the case of the latter, each partner is a contracting party, all the 
partners holding themselves out as trading on the credit of their 
combined and separate funds. Whereas in the ease of a joint 
family ancestral business there is no contract of patinecsbip what- 
ever between the members of the joint family. The family ire 

quently contains amongst its members minors who acquired their 
interest in the business by birth. Indeed it may be safely 
ss timed that in most of the existing Hindu joint family trading 
firms the parties now interested in them acquired their interest by 
birth and not by contract. Admittedly minor member.- are liable 
to the extent of their respective interests in the joint family pro- 
perty for the acts of the managers of the joint family busi- 
ness. But we do not think that their liability extends further. 

If any of the members of a joint family happen to have separate 
estates we know of no good reason why such separate estate 
* (1) (1 898} L L. K., 2S M*d„ 167, 
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should be held so liable. We do not think that the rule laid 
down in the ca.e of Goode v. Harrison (1) that* a minor on at- 
taining majority imi-t promptly notify his disaffirmance of a part- 
nership if he is to avoid future liabilities can, bearing in mind 
the dissimilarity in the ways in which a contractual partnership 
and a Hindu joint ancestral family trading business originate, be 
applicable. 

In conclusion, then our view is that the defendant appellant, 
never having held himself out as a partner and never having 
taken -any part whatever in the transactions out of which the 
plaintiffs claim has arisen, even though he 3. ad attained majority 
at the time, is not liable to satisfy that claim out- of Ids separate 
property, in other words, that he did not after lie had attained 
full age by any consentient act become a partner in the joint 
ancestral family business and thereby render his separate estate 
liable to satisfy the obligations of the iirm. We therefore allow 
the appeal, and set aside so much of the decree xm ler appeal as 
renders the appellant Bishambhar Nath personally liable under it. 
In other respects the decree will stand. We give the appellant, 
his costs of this appeal. 

Apjpeal choreal 

PRIVY COUNCIL. 


CHAN BE A KUNWAB (Defendant) *r. CHAUMIIU NARPAT SISTiH 
AKB O TUBES (PUUKTIFFS) AVI) CHAN DU A. KUNWAI't (iUri*;>BA^T) 
«. MAKUND SINGH ■ (Plaintiff). 

Two appeals consolidated. , ■ 

; [On appeal from the High Court, North-Western Provinces, sit Allahabad.] 
Durden of proof— Admission ly party to suit, effect of as if ting lur (ten of 

proof— Admission not causing estoppel— Pres u m p / ion as to admission ly 
party— Might fo rebut presumption— Question tried without spvvijio i$m§ 
—Memand— Civil Procedure Code (Act XIV of 1SS2), sections 55, $62, 500, t 
In a suit for property to which the plaintiff a Hog. 4 ho was entitled 
by inheritance from liis natural father the defence was that he had been 
adoptedinto another family and therefore was no longer his nature! father** 
heir, and this contention was supported mainly by the plain tiff’s admissions 
made in deeds and other documents signed by him, to none of which, however, 
the defendant was a party. 

■ . Present t—DoiA Macnauhtisn, Lord , Atkinson, ' 'Sir , , A nde'EW Scobxb, 
and Sir Akthnk Wixson. 

(1) (1821) 24 It. It., 307. 
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Meld by tlie Judicial Committee that although the onus was on the defen« 
dantto prove the adoption the proof of the admissions shifted the onus on to 
the plaintiff on the principle stated in Slaiterie v. JPooley (1) “ that what a 
party himself admits to bo true may reasonably be presumed to he so, ” and 
until the presumption was rebutted the fact admitted must be talten to be 
established. 

Meld also that where, as in the present case, there was no estoppel, the 
defendant being no party to the deeds, the plaintiff could give evidence to 
rebut such presumption. 

Meane v. Moyers (2); Mewl on ?. Middiard (3) j In re Simpson (4) and 
Trinidad Asphalt e Company v. Cory at (5) followed. 

In this case their Lordships held that the plaintiff, so far from rebutting 
the presumption, had, in order to account for the admission made in the docu- 
mentary evidence, put forward two different and inconsistent explanations, 
one of which was absurd and the other in its most important parts unproven, 
and had failed to prove his title. 

Where no specific issue had been framed on the question of adoption, but 
the matter had been tried and determined without any objection on the part 
of the plaintiff, who had not been taken by surprise, but was fully informed by 
the defendant’s lists of documents and from the cross-examination of his 
witnesses that the defence would be taken. 

Meld that under the circumstances it was undesirable that the case 
shouldbe sent back to be re-tried on a special issue framed as to the adoption. 

Two consolidated appeals from two decrees (March 17th 
1903) of the High Court at Allahabad, which reversed two 
decrees (December 12tb> 1900) of the Court of the Subordinate 
Judge of Shah jahanpur. 

The main question for decision on these appeals was whether 
Raja Makund Singh, one of the respondents, was next heir to the 
estate of one Raja Slier Singh, who was the original owner of all 
the property in dispute in the suits out of which the appeals arose, 
the parties being related to him as in the following pedigree:— 
Raja Slier Singh=R‘ini Chauhan Kunwar 


Pran Kunwar Jiwan Kunwar 


Kishan Singh. Lodh Singh. Pratab Singh. Raja HImanehal Umrao Kunwar 

S«ih= Rani Chan- 
dra K unwar, 

. appellant. ; . 

Raja Makund Singh, KTarpat Singh* 

respondent* 

(1) (1840) 6 M. & W., 684, at p. 669. (3) (IS4S) 12 Q. B, 026. 

9 B. & C„ 577, at p. 5S0. (4) (1876) L, U,,2 Ch. I), 72, at p. 89, 

' ' (5) (1896) L, R. x A. C., 587, 
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The respondents alleged that on Slier Singh’s death his widow 
Rani Chauhan Kim war succeeded to a Hindu widow’s estate of 
inheritance. The appellant asserted that Raja Shcr Singh made 
a gift of ine proper, y during his lifetime to his wi to; that in 
1854 and I860 Ram Chauhan Kumvar made a gift of the pro- 
perty to her daughter Jiwan Kunwar wl:o in 1863 transferred it 
to her son Raja Himanchal Sab, cm whose death in testate he was 
succeeded by his widow Rani Chandra Kim war the appellant, 
Jiwan Kim war died on 25th September 1887 her sou having 
predeceased her* 

Ruju Makund Singh on 10th September 1800 sold pain of the 
property t> the respondents Karpat Singh, Jumna Prasad, 
Guka i Lai, and Asa Ram, and on 23rd September iSdb those 
respondents and Raja Makund Singh instituted th< se suits to eject 
the appellant from the whole of the property. 

The plaints alleged that Rani Chauhan Kumvar succeeded to 
an estate for life in the property on 1 he death of Raja Slier Singh; 
that on her death Jiwan Kunwar succeeded, as Prao Kumvar 
had died before Rani Chauhan Kunwar, and that the succession 
opened on the death of Jiwan Kunwar on 25th September 1887 
to the next heir of Raja Sber Singh, who on that date was 
Par tab Singh, who was the son of Peart Kunwar, and that on the 
death of Partab Singh, Raja Makund Singh succeeded as his 
son. 

The defence in both suits was the same. The facts stated 
above as asserted by the appellant were set out ; and it was denied 
that Partab Singh was the son of Pran Kunwar, and that Raja 
Makund Singh was the son of Partab Singh, It was also stated 
that Partab Singh’s widow was alive, and this was admitted by 
the plaintiffs. 

The only issue raised on the pleadings which is now material 
was the first, “ Is Raja Partab Singh a son of Pran Kunwar; 
and is Raja Makund Singh a son of Raja Partab Singh ? ?? 

The two suit* were heard together. The Subordinate Judge 
held that Raja Partab Singh was the son of Pran Kunwar (and 
that is now; not in dispute), but that Raja Makund Singh was not 
the son. of Raja Pariah Singh because the' evidence in the cases ; 
showed' that; he; was. the adopted son of Raja Kishan Singh* On 


VOL* XXIX ] ALLAHABAD SERIES. 187 

this finding the next heir of Raja Partial) Singh would be his 
widow, and the suits were consequently, dismissed. 

The respondents appealed to the High Court, and a Bench of 
that Court (Sib John Stanley, C.J. and Burkitt, J.) held 
that the question of adoption was not properly in issue, and 
upon the evidence that the adoption was not proved. They 
said : — 

fc Tlie case was set up at tlie hearing of the arguments, that Raja Makund 
Singh had been adopted by his uncle Raja Kislian Singh. There was no alle- 
gation or suggestion of any such adoption in the written statement of the 
defendant, and no issue as to any such alleged adoption was framed; it was only 
after the evidence on both sides had closed that the question of adoption was 
mooted and discussed in the arguments of the pleaders for the parties. It is 
stated that the practice of closing the evidence on both sides, before any 
address or arguments of counsel or pleaders are heard, largely prevails in these 
Provinces, and that in this ease this practice was observed. Three documents 
were adduced in evidence in which Raja Makund Singh was described as tlie 
adopted son of Raja Kislian fSingli, and upon the evidence afforded by these 
documents, the main contention on the part of the defendant was based. It 
appears to us that it* the defendant had had any intention of setting up this 
case of adoption it should have been directly raised in her written statement, 
and an issue knit upon it, and that in any case if the question was enter- 
tained by the Court an opportunity should have been afforded to the plaintiffs 
of meeting it. It cannot be said that the plea of the defendant that on the 
death of Raja Partab Singh his property devolved upon his widow according to 
Hindu Law suggested that he had had a son and that tlie latter had been 
adopted by his brother. This idea seems to have been suggested and deve- 
loped by the defendants vakil during the argument after the evidence had 
closed. This plea, if it was intended by it to raise the question of adoption, 
was most insidiously framed.” 

And, after considering the evidence on the other part of the 
issue they concluded : 

(t This evidence satisfies us beyond any reasonable doubt, and we find, that 
Raja Makund Singh was the natural son of Raja Partab Singh, and that he 
was never in the legal sense of the term adopted by his uncle Raja Kislian 
Singh. We also find that Raja Partab Singh was the son of Rani Pran 
Kunwar. We may add that the reflections cast by the learned Subordinate 
Judge upon the character of the plaintiffs* witnesses were in our opinion 
wholly undeserved. As we have pointed out, the evidence of a number of these 
witnesses was obtained by commission, and therefore we have, had as good 
opportunity as had the learned Subordinate Judge of forming an estimate of 
its value and probative effects As we have pointed out, there was no evidence 
worthy of the name to controvert it. We unhesitatingly therefore find that 
Raja Makund Singh is the son and heir of Raja Partab Singh. The question 
of adoption was never properly in issue between the parties, but, assuming 
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that it was, we hold that the defendant has wholly failed to satisfy the onus 
which lay upon her of proving the adoption.’* 

The High Court therefore reversed the decree of the Subor- 
dinate Judge, and remanded the ease to him under section 562 
of the Civil Procedure Code for trial of the other issues. 

On this appeal, 

■ DeGruyt-her for the appellant contended that there was 
sufficient evidence to prove that Raja Makund Singh was not. the 
son of Raja Parted) Singh so as to exclude the widow of Baja 
Partah Singh from succeeding. Though he was i! e natural son of 
Raja Partah Singh, yet the admissions in the documentary evi- 
dence proved that he had been taken in adoption hv Raja Kishan 
Singh, which prevented Ids succession as an heir to Raja Pariah 
Singh. The question as to the adoption was properly before the 
Court, although no special issue had been settled as to it : there 
was no surprise, and no objection had been taken by the respond- 
ents to the question being raised and determined. I'ndersuch cir- 
cumstances the mere omission to settle an issue by the first Court 
did not necessitate the ease being sent hack for tidal on an issue 
to ho specially settled on the question of adoption. Reference 
was made to Ka tchehikyu na Ruvgappa K'.tlokka Tila Oudinr 
v. Kachivijaya Rwngappa Kalafdxt Tut t Oudlar (1) and 
Musmmat Mitna v. Syud Fuzl Hub (2). The respondents were 
fully in formed that the question of adoption was in issue from the 
documentary evidence produced by the appellant in the course of 
the hearing before the Subordinate Judge, and fr«*m the questions 
put by the appellant’s pleader to the respondents’ witnesses. 
Civil Procedure Code (Act XI Y of 1882), sections 188 and 147 
were referred to. The suit should have been dismissed by the 
High Court and the decree of the Subordinate Judge should 
not have been reversed, as Raja Makund Singh was not in law 
heir to the property in suit. 

G. E. A. Ross for the respondents contended that the High 
Court had rightly held that Raja Makund Singh was the son of 
Raja Partah Singh. The question of the adoption had not been 
properly tried. As stated in the judgment of the High Court, if 
it was intended to make the question of the adoption an issue in 

(1) (1869) 12 Moore’s I. A, 495: (2) (1870) 13 Moore’s I. A., 673: 

? B. L. R, P. C, 72. 6 B. L. K., 148. 
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the suits, it should have been raised in the appellant’s written 
statements. The question was not properly raised by the plea 
that on the death of Raja Partab Singh his property devolved 
upon his widow according to Hindu law, for there was no sug- 
gestion in that plea that he had had a son who had been adopted 
by his brother Raja Kishan Singh : Civil Procedure Code, sec- 
tion 117 was referred to. The suits should be remanded for 
the determination of the question of adoption on an issue specially 
framed for that purpose. Reference was made to sections 562 
and 566 of the Civil Procedure Code. 

DeGruyther was called on to reply only on the question 
whether there should be a remand. 

1906, December 14 th. The judgment of their Lordships was 
delivered by Loud Atkihson : — 

The two suits out of which these consolidated appeals arise 
were brought to recover from the appellant possession of certain 
zamindari property, consisting of villages and gardens situate in 
the district of Buclaun. 

In one of these suits (No. 129 of 1899} Raja Makund Singh 
was the sole plaintiff, while in the second (No. 128 of 1899), 
certain persons to whom it was alleged he had purported to sell 
and convey the property sought to be recovered in that suit were 
the plaintiffs, and Makund Singh was joined as a pro formd 
defendant. The evidence was taken in the second of these suits, 
but as the questions arising in both suits were practically identical, 
they were tried together and the evidence taken in one was, by 
arrangement between the parties, treated as haying been taken 
in both and used for the purposes of both. 

The property in dispute formerly belonged to Raja Slier Singh, 
a Raja of the State of Jaipur, who died many years ago, and In 
the events which have happened came by descent to Raja Partab 
Singh, his grandson, who died on the 26th of July 1898, leaving 
his widow him surviving. She is still alive. Raja Partab 
Singh was the youngest of three brothers. Both his elder brothers 
predeceased him. The eldest, Kishan Singh, the survivor of the 
two, died in 1878, At that date Partab Singh was 48 years old. 
The plaintiff Makund Singh claimed to be the lawfully begotten 
son of Partab Singh, and to have inherited from his father the 
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Singh was the natural son of Pariah Singh, and (2) that he had not 
been adopted by Kishan Singh* From the passage in the judg- 
ment of the Subordinate Judge (at the foot of page 98 in the 
second Record of Proceedings) it is quite clear that he considered 
that both these questions were before him for decision. His 
words were 

The plaintiffs must then produce unimpeachable evidence to prove thoir 
allegation that Raja Makund Singh is a son of Raja Partab Singh, and, if bo, 
he had not ceased to be so by having been adopted by Raja Kishan Singh .* 1 

He does nob appear, however, to have come to a definite deci- 
sion on either of these points, but merely to have arrived at the 
conclusion that the evidence before him did not amount to satis- 
factory proof that Makund Singh was the natural son of Partab 
Singh. The Judges of the High Court, on the other hand, found, 
m has been already stated, that Makund Singh was the natural 
son of Partab Singh, and although they considered that i( the 
question of adoption was never properly in issue between the 
parties,” yet, on the assumption that it was, held— 

“That the defendant; bad wholly failed to satisfy the onus which lay upon 
her of proving the adoption.” 

It is to be regretted that a definite issue was not framed 
upon this point, and the matter thus put beyond all controversy. 
But that course never seems to have been suggested at any stag® 
of the proceedings by any of the persons concerned. 

The suits were commenced on 23rd September 1899. On the 
30th November 1899 and 1st December 1899 respectively the 
issues were framed. The cases came on for hearing on the 
30th November 1900. The arguments were concluded on th« 
1st December 1900, and judgment was delivered and decree® 
pronounced by the Subordinate Judge on the 12th December. 
Evidence was taken by commission and the witnesses examined 
by interrogatories at Alwar on the 29th January 1900, at Agra 
on the 5th November 1900, and the plaintiff Makund Singh at 
Delhi on the 16th October 1900. Other witnesses were ex- 
amined in the Court of the Subordinate Judge at the hearing* 

On the 30ch November 1899 there was filed in Court on 
behalf of the defendant a list of documents, one of which is 
described as a copy of a deed of gift dated the 25fch of Jun# 
1892, duly executed by Partab Singh and Makund Singh, in 
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which the latter is stated to be the adopted son of Raja Kisltan 
Singh, mis of Patan, in the Stnvai Jaipur State.” And on the 
14th of May 1900 a second list of documents was in like manner 
filed on behalf of the defendant. One of the documents in this 
second list is described as a copy cf a power of attorney, dated 
the 10th of June 1891, duly executed by Partab Singh and 
Makund Singh, in which the latter is similarly described, and 
in the body of the deed specifically stated to be the Ruler of 
Patan. The objeet for which the first document was to bo 
given in evidence was stated to be— 

“To prove that Makund Singh is not Ute $m of Par tab Singh, nml that 
he did not mention himself in thh krmuem to he ilu ' of Partab Singh “ 

And the object for which ihe s»vnud flood was projxwd n be* 
'given in evidence was in like manner stated to be — 

,r To show that ’Raja Makund Singh is the adapted son of UajT Kislian 
‘•Singh, and that in this muWarmm a (power of attorney) Raja Makund 
. $ingh has. described himself as the adopted sou of Kishan 

There can lie no ground therefore for die suggestion that the 
plaintiffs were not fully informed that this quorum of adoption 
would be raised, and that one. if not both, of these documents! 
would be relied upon to prove the admissions of Makund Singh 
upon this question of adoption contained in them. Thin indeed 
\vas the only purpose for which they could have been given in 
evidence in these suits. One witness examined on behalf of the 
‘plaintiff*, Gur T)hnn Singhji, was, on the 29th of January 1900, 
pointedly cross-examined as to this deed of gift, 

* * Oil the 16th -of October 1900, many months afterwards* 
Makund Singh was himself examined by interrogatories* In 
the seventh interrogatory he is asked 

“What relation do you bear to Baja Kishan Singh, and Low did you 

receive bis property ? ” 

Answer 

“Raja High an Singh was my fay it (father's ddu brother). On his death 
he left no descendant, and his property devolved on my father* As my father 
was an old man, he of his own accord installed me on ih\c/mW of the riyamh” 

' And ob cross-examination he deposed : — 

f; Raja Kishan Singh died in m Samba t The title of Baja held by him 
was received by me. This title has not been given by any one. It is an here* 
c ditary one. After (the death of) Baja Kishan Singh, I was installed on the 
Saddi with the consent of my father. Before rtu Ja:..»a Lai. pleader, ex- 
'sained me by means of commissipn', V ssiaVAin. that deposition that after 
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the death of Kishan Singh I received his estate by right of inheritance, i e*, it . 
came to my family. By this statement I meant that my father received it, 
and that I received it with his consent. I do not remember now whether 
I stated in that deposition that Raja Par tab. Singh installed me.” 

To the pleader for the plaintiff ; — “ I was not asked plainly whether that 
property was received by Pariah Singh or by me” 

On the 5th December 1800, after the arguments in the case 
had concluded and before judgment was delivered, the pleaders 
of the plaintiffs made an application to the Court of the Subor- 
dinate Judge that the reason given in the argument why Makund 
Singh described himself in the deed of gift and power of attorney 
as the adopted son of Kishan Singh should be reduced into 
writing and recorded, that reason being that— 

“ The Patau Raj was in the name of Raja Kishan Singh, that Raja Makund 
• Singh was mentioned as his; adopted son, so that he might be installed on 
the raj gaddi , and that at the time of installation, a nazrana (present) is 
paid to the Jaipur Raj as a token of mourning. After the death of Kishan 
Singh, Makund Singh was installed on the gaddi to make a saving in the pay- 
ment of the nazrana; for once it would have to be paid at tho time of install, 
ation of Raja Partab Singh after the death of Raja Kishan Singh, and again 
at the time of installation of Makund Singh after the death of Raja Partab 
Singh® As Makund {Singh was proclaimed an adopted son at the time of 
installation, he was written As such in the documents ” 

This was accordingly done, but no proof whatever was given 
that the custom of giving nazrana on too occasion of installations 
to a raj gaddi prevailed in the State of Jaipur, or that a na Ti- 
rana had, in fact, been paid on the occasion of Makund Singh’s 
installation. Moreover, this explanation put forward at the last 
moment was not alluded to, directly or indirectly, by any of the 
witnesses examined in the case, and is quite inconsistent with 
the evidence of Makund Singh himself above set forth. It is, 
in addition, the second explanation, not the first, and is in direct 
conflict with that which preceded it. The first explanation is 
deposed to by more than one of the witnesses examined on 
behalf of the plaintiffs, but is set forth more fully in the evidence 
of Pandit Earn Kunwar, who was examined at Agra on the 5th 
November 1900, than in that of any others. In answer to the 
seventh interrogatory addressed to him, he deposed — 

“ Maharaja Par tab Singh had a right of inheritance after the death of 
Raja Kishan Singh. But he subsequently thought that as he was advanced 
in years he might perhaps also die. This led him to give the whole of the 
property to Makund Singh, Makund Singh was tho managing member of 
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E the families of Raja Kishan Singh and Partab Singb. There was no other 
managing member. It was for this reason that the property was given 

to In IQ.” 

As at the date of Kishan Singh’s death Partab Singh was 
only 4S years of age and Makund Singh at most IS and possibly 
only 10 years of age, this explanation was not only incredible 
but absurd. It was therefore not unnaturally deemed advisable 
to suggest another. And accordingly tl e economical reason— the 
desire to escape a d onble tax, the giving of vazrana twice over 
— was at the last moment put forward in argument and subse- 
quently solemnly r eeorded. 

On the materials before their Lorshij s the broad and undis- 
puted facts of the ?e cases appear to be— 

(1.) That the pla intiff Makund Singh more than once under 
his hand and seal stated that he was the adopted son of Kishan 
Singh, which statement, was in effect an admission that he had no 
title to the lands he sought to recover in these actions. 

(2.) That at the death of Kiel an .Singh Makund Singh was 
treated as the former’s adopted son. and in that character, and by 
that right, installed in the raj gaddi. 

(8.) That according to the evidence of three at least of the 
plaintiffs’ witnesses, on the death of Kishan Singh, Makund 
Singh entered into, the possession and enjoyment of the former’s 
property. 

(4.) That two different and inconsistent explanations have been 
put forward by the plaintiffs to accountfor the admission contained 
in the deeds, as well as for the action taken by the parties con- 
cerned after the death of Kishan Singh, one of which oxplana- 
- tions is absurd and the other, in its most important parts, unproven. 

The learned Chief Justice in his judgment points out that the 
burden of proving that the adoption relied upon took place, rests 
on the defendant. That is undoubtedly so, but it is difficult to 
conceive how she could, as against Makund Singh — primd facie 
at all events— discharge that burden more effectually than by 
proving bis solemn statement under hand and seal that it did 
take place. The proof of this admission shifts the burden, 
because, as agaiust the party making it, as Baron Parke says in 
Slatterie v» Pooley (1): — “What a party himself admits to be 
(1) (1840) 6 M. & W., 664, at p. 669. 
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true may reasonably be presumed to be so.” No doubt-, iu. a case 
such as this, where the defendant is not a party to the deeds and 
there is therefore no estoppel, the party making the admission 
may give evidence to rebut this presumption, but unless and 
until that is satisfactorily done’ the fact admitted must be taken 
to be established. The law upon the point is clear. In Beane 
v. Rogers (1), Bayley, J., in delivering the judgment of the Court 
lays it down that — 

There is no doubt but that the express admissions of a party to tb« 
suit, or admissions implied from liis conduct, are evidence, ancl strong 
evidence against bim ; but we think he is at liberty to prove that such admis- 
sions were mistaken or were untrue, ancl is not estopped or concluded by 
them unless another person has been induced by them to alter his condition* 
In such a case the party is estopped from disputing their truth as against 
that person (and those claiming under him) and that transaction, but as to 
third parties he is not bound. 

In Newton v. Liddiard (2), Lord Denman approved and 
adopted this statement of the law, and Ex parte Morgan , In re 
Simpson (8), ancl Trinidad Asphalte Company y. Coryat (4), 
in effect illustrate the same principle. There is here no sug- 
gestion of mistake. And the question for the decision of their 
Lordships in effect resolves itself into this :• — Has Makuncl Singh 
proved satisfactorily that the admissions contained in the deeds 
to which he was a party are untrue in fact? In the opinion of 
their Lordships that question must be answered in the negative. 
Their Lordships must therefore hold that on the materials 
before them the title of the plaintiffs to recover has been disproved, 
Mr. Ross, on behalf of the plaintiffs, earnestly pressed that a 
specific issue on this question of adoption might now be framed, 
and submitted for trial to the Subordinate Judge. Their Lord- 
ships consider that, as matters now stand, this would be a most 
undesirable course, and they are unable to adopt it. 

Their Lordships will therefore humbly advise His Majesty 
that the appeals should be allowed, the decrees of the High 
Court set aside with costs, and the decrees of the Subordinate 
Judge dismissing the actions restored. 

The respondents must pay the costs of the appeals. 

Appeals allowed* 


wos 


(1) (1829) 9 B. & C-, m* at p. 58 0. 

(2) (1848) 12 Q. B., 920. 


(3) (1876) L. B., 2 Ch. I)., 72, at p, 89. 

(4) L, B., (1896) A. C» s 887. 
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GAJHAJMATI .TEOKA1N ,*xb others (FiAiMirrrf) r, A KB A 31 HUSAIN 
AKB OT1IKR3 (DlUTfcy BANTS). 

£0b appeal from the High Court of J ucheatuve ivt .VHahabucLj 
Sale in execution of decree— Material irregularity. in conduct »f mile—Ko 
proof of substantial inn* ey— Dost y t went *rf sale— Order staying *>th 
withdrawn, and sale laid anthvut -issue of Jresh proelanunf ion—i. itil Dr <> 
cedttre Code (Act. XIV of 1682/, see ho ns 230,21*1, 214 vod 311, 312. 

A proclamation of sale iu execution of a decree fixed the gale for 20th 
February 1897, By an order of tie Subordinate Judge of Gorakhpur, made 
ex parte on 11th February, the. sale was stayed, and on Hub the Collector 
acting on that order, struck the proceedings off the pending file. On 22nd 
February, in consequence cf notice received from the Subordinate Judge that 
the order staying the sale had been set aside, the sale was brought on in cm* 
timiation of the sales listed .tor the 20th, w Inch had not be m finished, and on 
the 23rd the property of the judgmonl-dobtorii was sold to the decree »h older 
who had obtained leave to bid. . On application for confirmation of the sale 
the judgment-debtors applied under section -311 of the Civil Procedure Code 
to have the sale set aside $ but the Subordinate judge confirmed the sale, 
finding that, although there were irregularities in the conduct of the sale, the 
judgment-debtors had not sustained any damage, and that decision was upheld 
by the High Court. In a suit to have the sale annulled on the grounds 
stated in the application under section 311, one of which wan that the sale 
was illegal without the issue of a fresh proclamation of sale: Mdd by the 
Judicial Committee that the suit was not maintainable. Assuming that a 
fresh proclamation should have been issued, the omission was an irregultrity 
which had involved no loss to the judgment-debtors, whose only course was 
to object, as they did, to the confirmation of flits sale, which they could not 
afterwards impeach by regular suit. 

Appeal from a decree (January 31st, 1902} of i ho High 
Court at Allahabad, which reversed a decree (January 12th, 
1899) ol the Subordinate Judge of Gorakhpur and dismissed the 
appellants* suit with costs. 

1 he main questions for determination on this appeal related 
to the validity of a sale in execution of decree held on 23 r<l 
February 1897, and to the right to maintain a suit to set aside 


Drmmt Lord JfAdaAflHBBH, Lord Awuwso*-, Sir Axdujbw sSeuimii nod 

Sir Arthur Wji.sox, 
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the sale after proceedings by application under section 811 of the 
Code of Civil Procedure (Act XI V of 1882) had been unsuccess- 
fully taken. 

The decree in execution of which the sale in execution of 28rd 
February 1897 was held was made by the High Court at Allah- 
abad on 13th May 1885 and modified on appeal a decree made 
on 7th July 1884 by the Subordinate Judge of Gorakhpur. The 
decree-holder was one Muhammad Kazim for himself and as heir 
of one Muhammad Hadi, deceased, and at the time when the suit 
out of which the present appeal arose, was brought, the interest 
of the decree-holder had become vested in the respondents Akbar 
Husain, Imtiaz Husain and In ay at Husain and also in Mmtazai 
Bibi the widow of Muhammad Kazim, Sakina Bi hi his sister, 
Jamna Bibi the widow of Muhammad Hadi, and Akbari Bibi his 
daughter. 

The judgment-debtors were Gajrajmati Teorain and Achraj 
Nath Tewari, as heir of Anarkali and DilbasL Achraj Nath 
Tewari is now represented by the appellants other than Gajraj- 
mati Teorain. 

The decree was a moitgage decree and directed the sale of the 
immovable property hypothecated. 

For some years the appellants successfully resisted execution 
of the decree by sale of the property. On the 18f.li September 
1898, certain objections made by them were dismissed, amongst 
them being one that execution could not proceed until a certificate 
of succession to the estate of Muhammad Kazim had been obtained. 
Eventually an order was made for the sale of the property and a 
sale proclamation was issued on 21st December 1896 directing a 
sale by the Collector of Basti on 20th February 3897. 

On 17th February 1897 the respondents Inayat Husain and 
Imdad Husain obtained permission to bid at the sale. Pre- 
viously, however, an application had. been made on ,10th February 
1897 on behalf of one Tripat i Bishambhar Nath who was no party 
to the decree or execution proceedings for the .postponement of the 
sale on- the ground that he had instituted a suit to establish his 
right to the property proclaimed for sale, and on 11th February 
1897 the Subordinate Judge ordered .■'the sale to be stayed* but 
Inayat Husain on 19th February 1897,. on hearing of that order, 
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applied to the Subordinate Judge to set it aside, and an order was 
made to that effect, but directing that the sale will be only of 
the interest of the judgment-debtor in the property to bo sold.” 
The sale was therefore proceeded with, but there being other 
sales to be got through, the property was actually sold ou 23rd 
February to Iiudad Husain and Inayat Husain for Es. 22,000. 

The judgment-debtors then made an application to the Court 
of the Subordinate Judge of Gorakhpur, under sent ion 311 of the 
Code of Civil Procedure to set aside the sale. 

The main objections thou made by the decree-holders were that 
the application was not governed by section Oil; that the circum- 
stances under which the order postponing the sale was given and 
withdrawn constituted an irregularity; that the postponement of 
the sale prevented intending purchasers from appearing; that the 
notification of sale contained no specification of the particulars 
required by section 287 of the Civil Procedure Co le; that a 
fresh notification ought to have been issued for the sale of 23rd 
February 1897, and that the judgment-debtors had sustained 
substantial injury by the irregularities in the sale proceedings. 

On 22nd May 1897 the Subordinate Judge dismissed the 
application, holding that it properl) fell under se :lion 311 of the 
Code; that the proceedings taken were regular; und that the sale 
could not be set aside, as'the properl) - bad been sold for full value 
and no substantial injury had resulted to the judgment-debtors. 
And ho made an order confirming the sale. 

Against the order dismissing the application the judgment- 
debtors appealed to the High Court, and that Court in February 
1898 dismissed the appeal, on the ground that, although some of 
the proceedings were irregular, yet as no injury had been sustained 
by the judgment-debtors the sale could not bo set aside. 

The judgment-debtors on 5th May 1898 brought the present 
suit to set aside the sale, asserting that it “ was incapable of 
enforcement.” The defence was that the suit was not maintain- 
able. 

Of the ten issues settled, only two were now material— (4) 
whether the application for execution, and the sale fceld in per- 
suance of it were according to law ? and (5) whether the order for 
sale was made according to law ? 
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The Subordinate Judge held that the irregularities complained 
of were not irregularities in publishing or conducting the sale, 
and therefore the proper remedy was by suit and not by applica- 
tion under section 811 of the Code j and that the sale was bad 
in law because no fresh proclamation of sale was issued after the 
order of postponement of 11th February 1897; and he made a 
decree in favour of the plaintiff that the decree should be set 
aside. 

On appeal the High Court (Sir John Stanley, C.J., and 
BuRKITT, J.) held that the questions raised in the suit were ques- 
tions which had been properly raised under section 311 of the 
Code on the application made under that section ; and the dismis- 
sal of that application was, under section 312 a bar to the present 
suit. The material part of their judgment was as follows : — 

“ The reply to the suit made by the defendants is that the suit as framed 
is not maintainable. It appears that when the sale took place in February 
1897, an application was made to the court executing the decree under section 
311 of the Code complaining of various matters, and amongst other matters 
alleging first of all that the sale proclamation had not been properly made and 
also that the sale took place on the 23rd February 1897 without the issue of a 
new proclamation. The reason for the sale taking place in the way mentioned 
is that the judgment-debtor by an ex /parte application made in another suit 
obtained from the Court hearing that suit an injunction restraining this sale, 

“ That order was passed on the 11th February 1897. On the 19th of the 
same month the decree-holder applied to the Court* alleging that the judg- 
ment-debtor had obtained that order by fraudulent misrepresentations and the 
order was thereupon discharged. 

u There was nothing then to prevent the sale taking place as already 
ordered, but from press of work in the Collector’s office the sale did not take 
place till the 23rd of February. On the application mentioned above under 
section 311, the Subordinate Judge overruled all the objections made to the 
sal© and confirmed it. On appeal to this Court it was held that the decision of 
the Subordinate Judge was right. This Court held that though there may have 
been some irregularities, yet as it clearly appeared that the judgment-debtor 
had at the auction-sale obtained a higher price than the property probably was 
worth he had suffered no substantial loss and that the application was there- 
fore properly rejected. The judgment-debtor having thus failed by applica- 
tions has now instituted this suit in which he reiterates one or two of the 
objections taken in his application under section 311 and adds to them some 
further grounds for having the sale sot aside. He sets forth six grounds for 
this suit. The first of these was that the sale had been postponed on the 11th. 
February and that afterwards it took place without issue of a fresh procla 
rnation. That question was fully disposed of in the appellate order of thM 1 
Court in the appou ^mentioned above and is a matter concerning the publishing i 

27 
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or conducting the sale within the meaning of section 311 

; . # , ./TiieConrfc em&nkwg a decree h&& 110 -right -of authority 
to inquire whether that decree was properly passed *»r mo, AH Hint it has 
got to do is to execute it, and moreover we may add that this qismkm w;;s 
disposed of on another occasion by a -predecessor of t h i - learned .Subordinate 
Judge. For the above reasons we are of opinion tha t every one of t ha grounds 
raised to substantiate the suit are question* v, lm*h HiouM haa e been raised mi 
an application under section HI1 $ and under the provi^i to action 312 
no regular suit will lie under puuh circumstances. The proper procedure h by 
application— a remedy which the judgme nfc*de» tor- hml alrt»tdy exhausted ” 

The High Court l.hcieforc allowed the appall, rev tiding the 
decree of the Subordinate Judge, and dwm-.-tvd toe nit. 

On this appeal, 

H. Cowell for the appellants contended that the -ale was 
void on the ground that a fresh procluman n r-hnuld have been 
published before the sale could legally take place on 23rd Feb- 
ruary 1897. The sale was fixed for 20th Februan , but was 4nyod 
by the order of 11th February and that uruer operated as an 
adjournment sine die of the sale as fixed by the original procla- 
mation. When the order staying the sale, t! creforu, was with- 
drawn, there was no day fixed for the sale to take place, and a 
fresh proclamation was. necessary under section 291 of the Code 
of Civil Procedure before any sale could be legally held ; and 
it could not under section 290 be held before 30 days after the 
proclamation. The omission to issue a fresh proclamation, and 
holding the sale without one, were not merely irregularities hut 
illegalities which entitled the judgment-debtor to have the sale 
set aside without showing that substantial injury had resulted. 
Reference was made to Bahhshi Nand Kishrrc v. M<ihk Clmnd 
(1); Ganga Prasad x. Jug Lai Mai (2) and Civil f‘r ■ alme 
Code (Act XIV of 1882} , sections 286, 287, 290, 291. 

DeGruyther for the respondent I nay at Husain contended 
that the suit was barred by sections 24-1 and 312 of the Civil Pro- 
cedure Code. The matter of the suit was one which should have 
been decided in execution of decree ; and a suit could not by the 
express terms of section 312 be brought after an application under 
section oil had been refused on the same grounds. Although 
non-compliance with the provisions of section 290 is a material 
irregularity within section 311, its effect is not to nullify the 
(1) (1885) I. L. B., 7 All., 289. (2) (1885) I. L, B,, 11 All, 388. 
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sale unless substantial injury is proved ; Tasadduh Rasul Khan 
v. Ahmad Husain (1). Here no substantial injury has resulted. 

Cowell replied. The case was not within section 244 of the 
Code. 

1906, December The judgment of their Lordships was 

delivered by Lord Macnagkhten 

This is an appeal from a decree of the High Court at Allah- 
abad, reversing the decree of the Subordinate Judge, and dismiss- 
ing, with costs, a regular suit brought for the purpose of annull- 
ing a sale in execution proceedings. • 

The sale was held under a decree of the Subordinate Judge of 
Gorakhpur by the Collector of Basti. The sale proclamation was 
duly issued. The sale was fixed for the 20th of February 1897. 
It was held on the 23rd, but before the Collector had finished 
the sales listed for the 20th. 

It appears that an order was made ex parte on the 11th of 
February 1897 by the Subordinate Judge of Gorakhpur staying 
the sale. On the 16th of February the Collector of Basti, in obedi- 
ence to this order, struck the proceedings off the pending file. 
However, on the 22nd, in consequence of notice received from 
the Court of the Subordinate Judge, from which it appeared that 
the order staying the sale had been set aside, the case was then 
brought forward, as the Collector notes, u in continuation of the 
sale proceedings in other cases.” The sale was commenced, but 
adjourned till the following day. On the 23rd the decree-holders, 
who had leave to bid, purchased at the auction the interest of 
the judgment- debtors, and the sale was concluded in their favour 
subject to confirmation by the Civil Court. 

On the application for confirmation the judgment-debtors 
applied to have the sale annulled. The Subordinate Judge con- 
firmed the sale, finding that, although there were irregularities 
in the conduct of the sale, tire judgment-debtors had not sustained 
any damage. On appeal the High Court at Allahabad confirmed 
the decision of the Subordinate Judge. 

Then the judgment-debtors, brought this suit. 

The order committing the sale to the Collector of Basil is not . 
in evidence, nor does it appear clearly in what capacity the Collector 

(I) '(1898) L. R., 20 1. A., 176, 
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sold, or on what grounds the order staying the sale was made, 
or on what grounds it was revoked, or whether any notice was 
ever given to the public that the sale had been stayed, and that 
the case was lor a time struck of' t! o pending tile. It appears, 
however, to have been assumed in the present litigation, and 
their Lordships assume for the purpose of their judgment, that 
the case came within section 20! of the Code of Civil Procedure, 
and that when the stay of proceedings was removed, a fresh pro- 
clamation ought to have keen issued in compliance with the terms 
of that section. 

The Subordinate Judge held that, inasmuch us no fresh 
proclamation was issued, the sale was void, ami therefore he 

pronounced a decree in favour of the judgment-debtors. 

The Court of appeal, assuming that a i're-h proclamation 
ought to have been issued, held that the omission was an irregu- 
larity which had involved no loss to the debtor ; that the only 
course open to the judgment-debtors was to object, as they did, 
to the confirmation of the sale, and that it was not competent for 
them to impeach the sale by regular suit. 

Their Lordships are of opinion that the decision of tho High 
Court is perfectly right. The provisions of the Code of Civil 
Procedure are, in their opinion, dear on the point. 

Their Lordships will, therefore, humbly advise his Majesty 
that the appeal ought to be dismissed. Tire appellants will pay 
the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants :■ — Barrow, Rogers, and NeviU, 

Solicitors for the respondent, Syed luayafc Husain •.—Ranken, 
Ford, Ford and Chuder, 
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APPELLATE CIVIL. 


Before Mr. Justice Sir George Knots and Mr • Justice Richards. 
KISHAN KUNWAR (Dependant) v. FATEH CHAN D and othebs 
(Pjoaih-tifps).® 

Landholder and tenant —“Right# of zamindar# in respect of horn elites md 
grovedands — • Wajid^ubarz^Oonsiruction o f document* 

The plaintiffs purchased six plots o£ land consisting partly of groves and 
partly of land formerly the sites of houses, but since brought under culti* 

■ vation, .and, failing to get their names recorded as absolute owners of the 
. .plots, brought a suit virtually for a declaration of their proprietary title. 

It was shown in evidence that the inhabitants of the village in which the 
plots in suit were situated were ’in the habit of selling and transferring 
their houses. The wajib-ubarz set forth that the occupiers of houses had 
this power, but all through the entries the zamindar was recognized, and it 
was stated that if a new house was to be built the permission of the zarnin® 
dar must be obtained. The entry in the wajib-ul-arz as to groves was to the 
effect that isolated trees and clumps of bamboos planted by tenants might be 
cut by them; as to rent-free groves, if the trees should die out and the land 
be brought into cultivation, rent must be paid, and that if a new grove was to 
be planted the leave of the zamindar must be obtained. 

Meld that the inference of law derivable from the facts stated above wa® 
that the plaintiffs were not the absolute owners of the plots purchased by them. 

The facts of this case are as follows 

The plaintiffs purchased six plots of land in a village called 
Rampur. The plots consisted partly of groves and partly of 
plots of land which had once been the sites of houses, but had, 
since, the demolition of the houses, been brought under culti- 
vation. The plots so purchased were situated in a mahal the 
sole zamindar of which was one Kishan Kimwar. After their 
purchase the plaintiffs applied in the Revenue Court to be 
.recorded as absolute owners and proprietors of these plots. Their 
application was refused. They then instituted the present suit, 
which was in effect a suit for a declaration of their title m 
against the defendant zamindar. The Court of first instance 
(Munsif of Etah) dismissed the suit ; but on appeal by the plain- 
tiffs .the lower appellate Court (Subordinate Judge of Aligarh) 
reversed, the Munsif 9 s decision and decreed the plaintiffs 1 claim. 
The defendant thereupon appealed to the High Court. ' 

® Second Appeal Ho, 1285 of 1904, from a decree of Maulvi Muhammad 
Ahmad AH Khan, Subordinate Judge of Aligarh, dated the 25th of July 1904, 
reversing a decree of Muashi Ohh-tj in Mai, Munsif of Etah, dated the 22nd of 
September 1903. 
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The Hobble Pandit Biindav Lal t The Hon'ble Pandit 
Madan Mohan Maltmya and Muesli Goknt Prasad, for the ap- 
pellant* 

Mr. B. E. 0 } Conor, Manlvi Ghvlam Afujtahrr- and Dr .Sottish 
Chandra Bctnerji , for the respondents. 

Exox and Bichabbs, JJ. — The facts of the suit out of which 
this appeal arises are undisputed. The plant ills purchased six 
plots of land consisting partly of groves and partly of plots of 
land which were formerly the sites of houses in Bam pur but 
which have since been brought into cultivation after demolition 
of the houses standing thereon, The defend aid U entered in the 
revenue papers as the xamindar of the an ire msihui in which the 
plots so purchased are situate. Auer the purchase, the plaintiffs 
applied to - the Deputy Collector to be entered as the absolute 
owners and proprietors of the plots so purchased. They were op- 
posed by the defendant as zamtiiclar and the- application was re- 
fused. The plaintiffs then instituted the present suit to cancel 
the order of the Deputy Collector icfuritig to enter the names of 
the plaintiffs ns proprietors. Apart from the question of form, 
the object of the suit is to obtain a declaration that the plaintiffs 
are the absolute owners and proprietors of the purchased plots of 
land and to establish their title thereto against the defendant 

The Court of first instance dismissed the suit. The lower 
appellate Court allowed the appeal and decreed the plaintiffs’ 
claim. From the judgment of the lower appellate Court it ap- 
pears than it is founded on Inferences of law drawn by the learn- 
ed Subordinate Judge from certain documents and the wajib-ul- 
arz, which were given in evidence. The documents show that 
the owners of houses in Bampur had been in the habit of selling 
and transferring their houses. The wajib-ul-arz sets forth that 
the occupiers of houses had this power, but all through the entries 
the zamindar is recognised, and it is stated that if a new house is 
to be built the permission of the mmindar must be obtained. The 
. entry in the wajib-ul-arz as to groves is to the effect that isolat- 
ed trees and clumps of bamboos planted by the tenant can be 
cut by him, and as to rent-free groves, if the trees should die out 
•, and: the land be brought into cultivation, rent must be paid, and 
■ that if a new grove was to be planted the leave of the zanaindar 
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must be obtained. The inference of law that the Subordinate 
Judge has drawn from this evidence (about which there is no dis- 
pute), is that the groves and the land which had been the sites of 
houses were the absolute property of the persons who occupied and 
used them. In our judgment this inference is a -wrong and im- 
possible inference and the decision of the learned Subordinate 
Judge based thereon is clearly wrong. It was argued that the 
finding was a finding of fact and that this Court in a second ap- 
peal could not interfere. The learned vakil for the appellant 
stated that he had been through the record and was prepared, if 
necessary, to give a certificate that there was no evidence to sup- 
port the finding of the lower appellate Court. We, however, 
think that on the existing grounds of appeal it is open to us to 
set aside the decision of the Court below. There is no dispute 
about the facts of the case or any finding of fact arrived at by the 
learned Subordinate Judge. The decision is based entirely upon 
a totally erroneous inference of law drawn from facts and evi- 
dence about which there is no dispute. We allow the appeal, set 
aside the judgment of the lower appellate Court, and restore the 
judgment of the Court of first instance with costs in all Courts. 

Appeal decreed. 


Before Sir John Stanley , Knight s Chief Justice, and Mr, Justice] Sir William 

JBurkitt* 

LALMAN (Plaintiff ) 0. M 0HAHSI3 TGH and otkess (Defendants) .* 
Act Woe IV of I8S2 (Transfer of Property Act j, section §§~*MortgagQ— 
Charge— Suit for sale of property subject to a charge. 

There is no objection to the sale, in execution of a decree for sale on a 
mortgage/ 4 subject to the charge* of property which is liable to a charge for 
maintenance in favour of a particular person, Mata Din Kasodhm v. Kamm 
Mmain (1) distinguished* 

This was a suit for sale based upon a mortgage executed on 
the 19th August 1896 by one Mohar as managing, member of a 
joint Hindu family. The plaintiff admitted in Ms plaint that the 
property mortgaged was, along with other property, subject to a 
charge for the payment of Ks* 40 per mensem to a widow, Mus- 
ammat Gulabi, and lie sought to have the 'property sold subject to 

•First Appeal No. 24o of 1904 from a decree of S; P, O’DonnelL Esq., 
Subordinate Judge, Debra Bun, of the 51st of May 1904. • . ' 

(i) (i89i) l l, b*, ig aim m ‘‘ 
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the charge in favour of Gulabi, or else that provision should be 
made to secure Musammat Gultibi’s rights. The Court of firsjj ins- 
tance (Subordinate Judge of Dehra Dun) treated the plaintiff as 
in the position of a subsequent mortgagee, and held that, without 
redeeming “ the mortgage " of Musammat Gulabi, no decree for sale 
of the mortgaged property could be made. The Court therefore 
made a decree in respect only of a small portion of the mortgaged 
property which was not subject to a charge in favour of Musam- 
mat Gulabi. The plaintiff thereupon appealed to the High Court. 

The Hon’ble Pandit Sundar Lai, for the appellant. 

Pandit Moti Lai Nehru ( for whom Pandit Mohan Led 
Nehru ), for the respondents. 

Stanley, C.J., and Bdrkitt, J, — This appeal arises out of 
a suit brought by the plaintiff' appellant for sale of mortgaged pro- 
perty. It is admitted in the plaint that the mortgaged property 
with other property is liable to a charge for maintenance in 
favour of Musammat Gulabi, namely, to the payment to her of 
Rs. 40 per mensem. The learned Subordinate Judge dismissed 
the greater part of the claim on the ground that the property com- 
prised in the mortgage, which was subject to the charge for mainte- 
nance, could not be sold in view of the decision of this Court in 
the ease of Mata Din Kasodhan v. Kasim Husain (1). In his 
judgment the learned Judge treated the plaintiff as in the posi- 
tion of a subsequent mortgagee and held that, without redeeming 
what he described as the mortgage of Musammat: Gulabi, the 
Court could not direct the sale of the property. It appears to us 
that he was quite in error in treating Musammat Gulabi as a 
mortgagee. She has only a charge upon the property for main- 
tenance and is not a mortgagee, and the decision, therefore, in 
Mata Din Kasodhan v. Kasim Husain has no application. We 
therefore allow the appeal, and in lieu of the decree passed by 
the learned Subordinate Judge, give a decree to the plaintiff for 
the amount of his claim . We extend the time for payment of 
the mortgage debt up to the 22nd of May next. In default of- 
payment we give a decree for sale of the mortgaged property, 
the sale to be made subject to the charge for maintenance of mu- 
sammat Gulabi. We direct that the decree he drawn up in the 
(1891) I. L. R„ 13 All., 432, / 
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form prescribed by section 88 of the Transfer of Property Act. 
In other respects the decree will stand. The plaintiff appellant 
will have the costs of this appeal as against the mortgagors, the 
same to be added to the mortgage debt. 

Appeal decreed. 


Before Mr . Justice Sir George Knox and 4 £>\ Justice Richards. 

KASTURA KUNWAIl (Objector) v. GAYA PRASAD and another 
(Opposite parties).^ 

Civil Procedure Code s sections 244 and 318 — Execution of decree — Procedure — * 

Appeal — Dispute between two judgment- debtors as to right to property 

sold in execution . 

In execution of a decree against K and J certain property of tlie judg- 
ment-debtors was sold, and was purchased, by G Pand this sale was confirmed. 
G P then applied under section 318 of the Code of Civil Procedure asking 
that J might be substituted for the applicant and possession given to her. 
To this application K objected, on the ground that she* at some time prior to 
the execution of the decree and sale of the property* had given a certain sum of 
money to J s and that J had misappropriated this money and had purchased 
with it the property which was sold in execution of the decree. Held that no 
question was raised falling within the purview of section 244 of the Code of 
Civil Procedure and no appeal would lie from the order allowing the auction 
purchaser's application under section 318. 

In this case in execution of a decree held by one Sheo Prasad 
Singh against Musammat Kastura Kunwar and Musammat Jaleba 
K uu war the decree-holder caused certain property to be sold. 
The property so sold was purchased by one Gaya Prasad. The 
money was duly paid and admittedly reached the right hands. 
The sale was confirmed, and a sale certificate issued in favour of 
Gaya Prasad. Gaya Prasad then made an application under 
section 318 of the Code of Civil Procedure asking that the name 
of Jaleba Kunwar might be substituted in the sale certificate for 
his own and possession delivered to her. To this application 
Kastura Kunwar objected, alleging that at some time prior to 
the execution of the decree and sale of the property she had given 
a certain sum of money to Jaleba Kunwar and that Jaleba 
Kunwar had misappropriated that money and with it had pur- 
chased the property which was sold in execution of the decree. 
The Court (District Judge of Ghazipur) disallowed Kastura 
Kun war’s objections and directed that Jaleba Kunwar should be 

* First Appeal No. 101 of 1908* from a decree of Pandit Sri Lal # District 
Judge of Ghazipur, dated the BOtli of March 1906, 
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put into possession of the property sold, as asked by the* certified 
purchaser Gaya Prasad. From this order Kastum Ktmwar ap- 
pealed to the High Court. 

Mr. M. L. Agarwala, for the appellant. 

Mr. Abdul Majid, for the respondent-. 

Richards, J. — The facts out of which tins appeal arises are 
shortly as follows:— One Sheo Prasad Singh obtained w: at was 
admittedly equivalent to a decree against Mu mm mat Ka-tura 
Kuinvar and Musammat Jaleba Knnwar. In execution of that 
decree" certain property of the judgment debtors wu- taken in 
execution and sold, one Gaya Prasad i eing the amnion purchaser. 
The money was duly paid and has admittedly reached the right 
hands. The sale was duly confirmed and a sale certificate 
granted. Gaya Prasad then made an application (which has led 
to this appeal) under section Si 8 of the Cede of Civil Procedure, 
Musammat Kastura Kumvnr ebjecte 1 to an order 1 eing made for 
the delivery of possession on this application. We may mention 
hero that Gaya Prasad in Ids application for delivery of posses- 
sion asked that Musammat Jaleba should 1 e sub-litutul for him 
and possession given to her. The grounds of objection sought to 
be put forward by Musammat Kastura were that A e, at some 
time prior to the execution of the decree and sale of the property, 
had given a certain sum of money to Musammat Jaleha, and 
that Musammat Jaleba had misappropriated this money and hud 
purchased with it the property which was sold in execution uf the 
decree. It is admitted here that the decree was properly 
obtained, that the property was properly attached and sold, and 
that the sale cannot and ought not to be set aside. Under these 
circumstances it is extremely difficult to see how the question of 
misappropriation of a sum of money by Musammat Jaleba relates 
in any w r ay to the execution, discharge or satisfaction of the 
decree. If the Court executing entertained and heard the objec- 
tion put forward by Musammat Kastura and found her allegations 
proved, it could not possibly' adjust matters between the parties 
save by giving a persona] decree to Musammat Kastura against 
Musammat Jaleba. Ibis the Court executing the decree clearly 
could not do. A great number of cases have been cited by Mr. 
Agarwala in the course of his careful and able argument and 
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he has' urged that it is not necessary to have any person represent- 
ing the plaintiff, and that if disputes arise between judgment- 
debtors or their representatives and if the matter relates to the 
execution, discharge or satisfaction of the decree, the matter is one 
under section 244 of the Code of Civil Procedure and ought to 
be decided by the Court executing the decree. The facts of this 
case are not identical with the facts of any of the eases that have 
been cited, and in ray judgment there being no application by 
Musammat Kastura to set aside the sale or execution, the point 
raised by her does not relate to the execution, discharge or satis- 
faction of the decree or to the stay of execution thereof. I 
consider that the dispute between her and Musammat Jaleba can 
only be settled in an independent suit brought for that purpose. 
It must be admitted that unless the appeal can be brought under 
section 244, no appeal” lies. I accordingly would dismiss the 
appeal. 

K>tox, J. — I agree. I desire only to emphasize what has 
already been said that the facts of this particular case a*re peculiar 
and our decision relates to these facts only. The person who 
bid at the sale was one Dwarka Pathak. He, however, pur- 
chased for Gaya Prasad, and a sale certificate under section 316 
of the Code of Civil Procedure was given in the name of Gaya 
Prasad. This was a matter of pa«t history before the pre ent 
applications, out of which the present appeal has arisen, were filed. 

It was Gaya Prasad who had therefore to apply, and who did 
apply, to be put in possession of the property which he had pur- 
chased. It is true that in his application he says that on the 
23rd of June, 1905, he executed a deed of relinquishment in 
favour, of Musammat Jaleba Kunwar, but the execution of this 
deed of relinquishment will not automatically make Jaleba 
Kunwar auction purchaser. Gaya Prasad is certified as auction 
purchaser and remains as auction purchaser until such proceedings 
may take place, if they can take place, as would bring Jaleba 
Kunw r ar on the record. She is on the record at present, but she 
is there by virtue of being judgment-debtor in the original pro- 
ceedings and not by virtue of being an auction purchaser. The 
proceedings relating to the execution of the decree in the present 
case are between Gaya Prasad, fraction purchaser, and Musammat 
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Kastura K un war, who refuses to give possession. What Musam- 
mat Kastura Krniwar really desires is a declaration by the Court 
that the name of Gava Prasad, the certified purchaser, lias been 
inserted in the certificate fraudulently, and section 3] 7 of the 
Code shows that a suit for such a declaration is recognised by law. 
There is an application by Musoimnat Jaleba Kunwar a.-king, not 
to be brought on the record, but for delivery nf possession in her 
favour. I have said enough to show that the circumstances of 
the present ease are peculiar and in no way on all fours with any 
of the "eases cited, and I agree that this case does not fall within 
the purview of seeton 244 (c) of the Code of Civil Procedure. 

By the Court. — We dismiss the appeal with t-.-sts. 

Appeal tlismi&mi. 


Before Mr. Justice Sir George Knox and Mr. Justice liiekards, 

B1NJDO (Opposite party) r. SHAM LAL (A ri’U ast).* 

Act No. VIII of 1890 (Guardians ami Wards wfUa 'iardim 

and minor — Discretion 'of Court ax to agjm itti.-ani of guardian* 

In this case the High Court set aside the appoint uu-nt ui the fittUcr as 
guardian of his own daughter, aged 10 years, upon the grauiuls uluHty that 
the father had married again and that under the clrcttuistauees the child was 
likely to be happier with her maternal grandmother, w 2 1 It whom >he had I u*»‘u 
, living since the age of 8, than with her father. 


This was an application by tho fat! or uf a minor 


fiirl 


aged 


10 years, to be appointed her guardian. The girl bud, ac.’nrdiug 
to the wishes of her mother, been living .since the age of that 
is to say, since the death of her mother, with her maternal grand- 
mother, a Hindu lady in good circumstances. The application 
was opposed by the grandmother upon the grounds mainly that 
the father had married again, that lie was not well off, ami that 
the girl herself was happy with her grandmother and did not 
wish to go to her father. The District Judge, however, consi- 
dered that the father’s rights were paramount, and made an order 
appointing him guardian of the girl. Against this order Musam- 
mat Bindo, the grandmother, appealed to the High Court. 

It may be noted that the father had made a previous attempt 
by means of a suit in the Muntif’s Court to got possession of the 

t j * F J?\\ Apl ;"t 1 F°,' F o£ , 190C > tvom an order of 1>. It. Lyle, Esq., District 
Judge of Moradabad, dated the 22nd of December 1905. 
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girl but unsuccessfully; see X.L.R., 28 AIL, 594; sc., Weekly 
Notes, 1904, p. 135. 

Dr. Tej Bahadur Sapru, for the appellant. 

JBabu Durga Charan Banerji, for the respondent. 

Knox and Richards, JJ. — This is an appeal from an order 
passed by the District Judge of Moradahad under the Guardians 
and Wards Act. The Judge has appointed the father as guar- 
dian of the person of a Hindu child and has directed that the minor, 
who is a girl nearly 10 years of age, he removed from the custody 
of her maternal grandmother and be made over to the custody 
of her father. It is an admitted fact that, until this order was 
passed the girl has been, since the death of her mother, for a 
period of five years continuously residing with and has been 
cared for by the maternal grandmother. There is no suggestion 
that the maternal grandmother is in any way unfit to continue to 
be a guardian of the ward. She is a Hindu lady in good cir- 
cumstances, and it is obvious that if she had not cared for the 
child she would not have kept the minor so long under her 
charge. It is true that there is nothing against the father, but 
again, it is an admitted fact that lie has married a second time 
and the girl will have to go under the control of a step-mother, of 
whom probably she knows nothing. We cannot think that the 
girl, under these circumstances, will be so happy as she is in the 
house of the maternal grandmother. What we have to consider 
is what will really be for the welfare of the minor. Weighing 
all the circumstances we think that it wall be more for the wel- 
fare of the minor to live with the maternal grandmother than 
with the step-mother. We accordingly decree the appeal, set 
aside the order of the Court below and direct that within one 
week from the time when our order reaches the Court below and 
is notified to the parties, the girl be restored by the respondent 
to the custody of the appellant. We make no order as to costs. 

Appeal decreed. 
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Before Mr ♦ Justice Sir Giargc Knux and Mr, Ju*+ke liukurd** 

PIT RAN CHAND (PiAiKTtvr) «. SHE OP AT HA l ( Hu'kxdant) « 

Suit to set aside decree cn tie ground of fraud— Side qvtetun raised aim tig 
disposed of in proceedings under sect tin.- W& efihe Vide- cf Vit-it' Frcrtiwee: 

In a suit to set tsido A decree r,pnv ibfe gun, ml cf f rend, tie fok* Irani 
alleged was with, retpcct io KwvifO: cf etm,n*rnB cn Vie defendant. Tins 
question had already been gone into end deckled by two Courts adversely to 
the defendant tty on ajiplkation mule ly listn under shelters JtS i f tie Ct-de of 
Civil Pro* edit re. Held that tie anil \u h rot ire nndridk. Media Mamm 
Shakes v. Tran Hath Tog (1 ) a lid Kite genera Sttth J tale l i v, J ran Hath Mg 
(2) distinguished. 

The facts out of vs Boh il D u\ j < u 1 an: sc au* tl e fallowing, 
Shcodat Rai obtained an w farie du f m nguin-t Julian Chaiid. 
Pur an Gland applied under feed a n Kk of tie (Vde of Civil 
Procedure to have this dunce nt a.dde u]t n tie grnn.d of fraud 
in respect of the service ol‘ summons npc n 1 im ; I tit this applica- 
tion was rejected and the order rejecting h was uj 1 eld nn appeal. 
Puran Chand then brought a regular suit on sub-taut tally the 
same ground and on flat ground only. The Coin! rf first ins* 
tanee (Subordinate Judge of Benares) disrobed the nfit upon the 
ground that the only question cf fiend alleged hrd ulreulv icon 
decided against the plaintiff, and this ckeiskn wa> u| held ai 
appeal by the District Judge, The ; la’nt/ff fij j eulul to the 
High Court. 

The He n’lde Pandit Mtufa.n 2hUin Mnulvi 

Muhammad Ishaq and Mur.shi Ka l! mi i iV ,w*/, for the 

appellant. 

Babu Jogindro Nath Chttutihn and Pal u Ra f 4 a Chinnha 

Mukerji, for the respondent. 

Knox and Richards, JJ.~We lave hand all that the 
learned vakil w ho appears for tie appellant cfculd say tn lelalf 
of his client, and we find ourselves in accord with what was 

laid down by the Subordinate Judge, We we; o udemd to the 
case of Badha Raman Ska ha v. Fran Nath Raj (1) end also 
to the case of Khagmdra Rath Mahata v. Fran Rath Mo y (2), 
but in our opinion the facts of this case are, as the Icnrrrd Judge 

♦Second Appeal No. 988 of 1905, from a decree of (}, A, Vnterscm, Euq, f 
District Judge of Benares, dated the 10th of August 1905, ciiaiinmiig a decree 
of Rai Mata Prasad, Subordinate Judge of Benares, dated the 23rd of June 
1905 , 

, (1) ( 1901 ) L L. ik, 28 Calc,, 475. (2) (1902) 1. L # R., 29 Calc , 395, 


1906 

December 5 . 


VOL, XXIX.] ■ ALLAHABAD SERIES. 

also points out, distinct from the facts of those cases. In the 
Calcutta cases there were specific allegations that the decree had 
been obtained by fraud and the execution proceedings which 
followed were similarly tainted with fraud. In the case out of 
which this appeal has arisen the only real fraud alleged is con- 
nected with the non-service of summons. This has already been 
. fully gone into and decided against the appellant in the applica- 
tion which he filed under section 108 of the Code of Civil Proce- 
dure. We dismiss the appeal with costs. 

Appeal dismissed. 
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Before Sir John Stanley , Knight, Chief Justice, and Mr. Justice Sir William 

Bur Hit. 

CHHITAR HAL (Plaintiff) t>. JAG AX NATH PRASAD and another 
( Defendants).* 

Guardian and minor — Contract — Specific performance — Specific performance 
of contract not favourable to minor refused. 

The certificated guardian of a minor, finding that it was necessary that 
some of the minor’s property should be sold, applied for permission to the 
District Judge, who sanctioned the sale for a price of Es. 7 25. Subsequently 
the guardian discovered that this was an inadequate price, and having received 
an offer of Its. 825 for the property, went again to the District Judge for 
sanction to the second contract, obtained sanction and sold the property for 
Es. S25. Held that the former contract being to the detriment of the minor 
could not be specifically enforced. 

The facts out of which this appeal arose are as follows 
One Musa mm at Misri, the certificated guardian of her minor 
son Sanwalia, found it necessary to sell certain property belong- 
ing to the minor. She got an offer of Rs. 725 from Chhitar Mai, 
and obtained the sanction of the District Judge for the sale of the 
property to Chhitar Mai at that price. It was afterwards found 
that this price was inadequate, and on another offer of Es. 825 
being made by one Jagan Nath Prasad, Musammat Misri again 
applied to the District Judge for sanction to sell to Jagan Nath. 
The property was offered to Chhitar Mai at Es. 825, but he 
refused to give so much, and the property with the sanction of the 
District Judge was sold to Jagan Nath, Chhitar Mai then 
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brought a suit for specific larfornmnm of the agreement to sell to 
him. The Court of first instance (Mnn4i of Kell i dbrmssed the 
suitj and this decree w as affirmed ai appeal by the Additional 
‘District. Judge of Aligarh, The plaintiff upi valid to tie High 

Court. 

Dr. Satish Chandra Baneyji and MunsII Ov.kavi Ltd, for 

the appellant. 

Balm D'urga Cham a Bttncr}:, Mundil L?kbm! X-.mt’n and 
Munshi Girdhuri Lai Jjawa/-/. for the respondents. 

Stanley, C .J., and Bitkkitt, J. — This fo a suit by the 
plaintiff appellant for enforcement of an alleged contract of sale 
of property for the sum of IT?. *725 entere 1 into between him and 
one Miisammat M isri. moth er and oerti fieat d gua nliun of Sanwalla. 
The facts are that it* apparently became mve^arv to soli portion 
of the minor » property* The mother and certificated guardian 
would seom to have obtained an offer from the plaintiff appellant of 
Bs. 725 for the purchase of that property, SI e thereu[ ?»n applied 
to the Judge, under the provisions of the Guardians and Wards Act 
of 1890, for permission to sell the property described in her appli- 
cation for the sum of Bs, 725. An coaler was passed by the 
Judge sanctioning the sale,* bur, strange to say, the name of the 
vendee does not appear in the Judge’* order. Before many clays 
had passed the Judge would seem to have received informa- 
tion that the property had been sold too cheaply, and that the 
defendant respondent, Jagun Nath Prasad, was willing to give 
Bs. 825 for it. The District Judge caused this offer to be com- 
municated to the plaintiff and offered the property to him at Bs. 
825, He, however, refused to purchase at that price, The 
Judge thereupon sanctioned the sale to the respondent Jagan 
Nath. A sale-deed was duly executed and registered and the 
purchase money paid. This suit has now been instituted by the 
plaintiff appellant Ohhi tar Mai for specific performance of the 
alleged agreement between him and the minor's certificated guar- 
dian to sell to him the property in suit for the sum of Bs, 725. 
Both the lower Courts have dismissed the claim, 

. In appeal the argument chiefly -advanced by the learned advo- 
cate for the appellant was that there was no power in the Judge to 
cancel Ms order sanctioning the sale for Bs* 725 and to accept 
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the respondent’s offer at a higher figure. We clo not think it 
necessary to go into the question as to whether or not the District 
Judge had power to act as he has done. It seems to us that the 
question does not arise. We think that the principle on which 
we should act in this case is the principle that a Court will never 
enforce specific performance against a minor when such enforce- 
ment is to his detriment. Here it is manifest, that, if the 
plaintiff appellant succeeds, the result will be the loss of at least a 
hundred rupees to the. minor. We think that Courts in this country, 
as in England, will not allow a bargain made by an improvident 
guardian to be enforced against the interests of the minor, if it 
be shown to be a bargain made to the detriment of the minor. 
Here there can be no doubt whatever that by her bargain the 
mother did not obtain the full value of her son's property. 
Therefore for that short reason, without going into any other 
considerations, we think that this appeal fails and must be 
dismissed with costs. We order accordingly. 

Appeal dismissed* 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir George 

Knox, 

SUNDAE LAL and othebs (Plaintiffs) 0. CHHITAE MAL and oxhebs 
(Defendants) * 

Hindu Law— Joint Hindu family — Redemption of mortgage— Suit ly father 
dismissed — Subsequent suit by sons. 

A joint Hindu family, consisting Wf [father and sons* were co-mortgagors 
by way of usufructuary mortgage of joint family property. The father sued 
for redemption* but was unsuccessful. Held on suit by the sons claiming to 
redeem the whole mortgage, that the sons were not precluded by reason of the 
result of their father’s suit from suing .to redeem* but they could not obtain 
redemption of more than their own shares. 

The facts of this case will be found reported in I. L. R tp 29 
AIL, 1, also in the Weekly Notes for 1906, at p. 242. 

Babu Jogindro Nath Chandhri , Babu Sarat Chandra 
Chaudhri and Munshi Kedar Nath , for the appellants. 

The Hon’ble Pandit Sundar Lai and Babu JDurga Char an 
Banerji , for the respondents, ^ 

# ' * Second Appeal No. 340. of 1905 from a decree of A. B. Bruce* Esq., 
District Judge of Agra, dated the 3rd of February 1905, confirming a decree of 
Babu Bajnath Prasad, Subordinate Judge of Agra, dated the 7th of July 1904. 
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Stanley, G.J., and Kxox, J. — This second appeal arises out 
of a suit for redemption which was brought !>v the plaintiffs appel- 
lants and a number of other parties who claim to le entitled to a 
share in a village named Alania, comprising an area of 157*67 
acres. The claim of the plaintiffs appellants was dismis-ed on 
the ground that it was barred by a decision in a suit brought bv 
their father, the defendant Jhadda, hi respect of the -unu cause of 
action. When the case came before us for hearing we pointed out 
that the decision of the suit in which Jhadda was tl e claimant 
did not operate as res jttJh'abi against his sons, the • pro-cud 
appellant?, and we therefore held that f a C -arts U>] .\y were iu 
error as to this. We remanded several issue- : > the fiver appub 
late Court for determination under section 5>Jti ef tho (fade of 
Civil Procedure. We have Um finding up*>j; these is-ues before 
ns. 

K has been found that, of the property of which possession 
was claimed in the suit. l7 T ! ff bi- wan sis funned the .-hare of the 
appellants. It has been also established that the mortgage under 
which the defendants held the property was satisfied man wears 
ago by perception of the rents and profits. Mr. Knhir Kalk on 
behalf of the appellants has contended before us that the appellants, 
together with Jhadda, formed a joint Hindu family and that the 
appellants were therefore entitled, notwithstanding the decision 
against Jhadda in the previous suit, to redeem the entire of the 
share of the family in iho joint family property. Mr. Sundar 
Lai on the other hand has pointed out authority for the proposi- 
tion that when Jhadda sought to redeem the mortgaged property 
and failed in his attempt to do so, his share in the joint family 
property must ho treated as necessarily excluded from the claim 
of the present appellant*. Wo think that this latter contention 
is well founded, and that tee appellants can only now obtain pos- 
session of their share of the joint family property and not the 
share also of their father Jhadda. This being go, the appellants 
will be declared entitled to possession of lT-^bisw ansi*, that is, 21 § 
out of 60 shares of 157- G7 acres. They w ill also be enti tied to their 
proportionate part of the sum found to be due in respect of profits 
up to the year 1309 Fasli and to a further sum in respect of their 
proportionate share of profits up to the time when possession shall 


VOli. XXIX ] ALLAfiABAB SEBXjBX 21? 

be handed over to them— these sums to -he ascertained in the cxe* 
cation department. We accordingly allow the appeal to this 
extent and modify the decree of the lower appellate 1 Court accord- 
ingly, The parties will have their costs in all Courts propor- 
tionate to failure and success. 

Two objections were filed which have not been pressed. We 
sav nothing as to the costs of these objections. 

Decree modified . 


Before Sir John Stanley, Knight, Chief Justice, and Ifr, Justice 
Sir William JBurhiit . 

PADAM LAL (Plaixtipp) v . TEK SIXGH and anosheb (PjGTE.tf»JUfrs),* 
Hindu law — Mitahehara— Will~~Ci nst ruction of document — •Iroyevtg devised 
to wife as “ malih ” — IS state taken by widow. 

Where a Hindu governed by the Mitakshara law devised immovable pro. 
porfcy to Iiis wife stating that she would be the xnalik ?? of the property after 
his death, it was held that the word “ raalik 99 imported an absolute proprie- 
tary interest, and that, in the absence of any indication of a contrary inten- 
tion on the part of the testator, the widow took an absolute, and not merely 
a life estate in the property so devised. Sttrajmani v. Mali Kata (I) 
dissented from. Jamna Das v. Mamautar Maude (2) distinguished. Jala 
Mamjewan Lai v. Dal Kocr (3), JLalit Mohun Singh Moy r. Chukhun Lai May 
(4) and Maj Karain Bhadury v. Ashutosh Chuekerbutig (5) followed. 

The facts out of which this appeal arose were as follows:-- 

One Gayendra Narain died possessed of the entire 16 annas 
of a village named Muhana, and leaving him surviving his second 
wife Musammat Kadam Kunwar and two daughters by her, 
Janki Kunwar and Rukmin Kunwar ; and a daughter Tulsha 
Kunwar by his first wife. By his will dated the 81st of July 
1866 Gayendra Harain declared that out of the 16 anna zamia- 
<kri in the village Muhana « Musammat Kadam Kunwar will be 
the malik of a 10 anna 8 pie share ** and Musammat Tulsha 
Kunwar his daughter of a 5 anna 4 pie share* He then stated 
that he had caused each of these ladies to be placed in separate 
possession of her share and that mutation of names might be effect- 
ed in the revenue department under the will. On the death of 

* First Appeal No. 278 of 1904, from a ckeroe of Bubu Bipin Bilmri 
Mukerji, Subordinate Judge of Cawuporo, dated .tie loth of August’ 1904* 

(1) (1903) I. Iu K., 25 AIL, 851. (3) (1897) 1. 1*. B„ 24 Calc.. 406. 

(2) (1904) I. L. B., 27 All., 364. (4) (1897) I.L. B., 24 Calc., 834 

(5) (1899—4900) L L. Ik, 27 Calc., 44 and Q4>% 
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the testator the devisees entered into possesion of the property 
left to them; and in I860 Ivor; am’ Kunwar caused the names of 
her two daughters to be ret* ■.tided in mp.et of a 0 anna 8 pie 
share out of the 10 annas 4 pies devised to her, idaimitg the re- 
maining 4 annas for herself* ' In 1S88 ICadam Kunwar mortgaged 
this 4 anna share to Kunwar Tek -Singh, The mortgagee brought 
a suit for sale on this mortgage and obtained n dce.ee on the 80th 
of January IDOL Kadaxn Kunwar died in 1002, ami thereupon 
(Janki Kunwar having died some years previously) the nmne ol 
liukniiu Kunwar was substituted in the exeeuli m department in 
place of that of the original judgment-diditor Kudum Kunwar* 
The plaintiff Patlam Lai then brought the present suit tor a dec- 
laration that Kadam Kunwar was not competent t > mortgage the 
property beyond the period of her own ILK, and there was r*o legal 
necessity for the mortgage* Pdd&m Lai was the son of Kukuim 
Kunwar and the next reversioner. The Court of fnvt instance 
(Subordinate Judge of Cawnporo) dismissed the suit, fin ding that 
under the will of her husband Kadam Kunwar U came absolute 
owner of the share mortgaged; it also found that- il ore was legal 
necessity for the mortgage. Against this decree the plaintiff 
appealed to the High Court. 

Maulvi Earamat Musa In and Mr, A. L\ Byvot, for lb 
appellant. 

Dr. Saiish Chandra Banerji and MunsI i Guhd Prasad? 

for the respondents* 

Stagey, C.J., and BtiEKMT, J.— This appeal arises out of 
a suit brought by the plaintiff Kadam Lai to obtain a declaration 
that a 4 anna share in the village of Mukuia in the dLiriefc of 
Cawnpore is not saleable in execution of a decree obtained by the 
defendant Kunwar Tek Singh against the defendant Mnsammat 
Rukmin Kunwar. The entire village of Muhmm belonged to 
the late Gayendra Karain, husband of Kadam Kunwar. lie left 
his second wife Musammat Kadam Kunwar and two daughters 
by hen, namely, Musammat Janki Kunwar and Musaniumt 
Kukmin Kunwar, and also a daughter, Mummiuat Tufchi 
Kunwar, by his first wife him surviving. The plaintiff Paclam 
Kunwar is son of Kukmin Kunwar* Gayendra Karaiix before 
his deaths namely, on the 81st of July 15G6, executed u will 
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by which he purported to dispose of the village of Muhana. In 
the will he recites his title to the village in question and states 
that he has two heirs to that village, one his wife and the other 
his daughter : and then he declares that out of the 16 anna zarnlu- 
dari in that village “ Musammat Kadam Kunwar will be the 
malik of a 10 anna 8 pie share/' and Musammat Tulshi Kunwar 
his daughter of a 5 anna 4 pie share. Then follows a statement 
that he had caused each of these ladies to be placed in separate 
possession of her respective share and that mutation of names 
may be effected in the revenue department under the document 
so that there may be no dispute after his death. This is the sub- 
stance of the will. No provision is made in it for Musammat 
Janki X unwar. Shortly after its execution Gayendra Narain 
died and his widow and daughter Tulshi entered into possession, 
of the shares given to them by Ms will. In April 1886 Kadam 
Kunwar had mutation of names effected in favour of her two 
daughters, Janki Kunwar and Rukmin Kunwar, in respect of 
a 6 anna 8 pie share out of her 10 anna 8 pie share. Of 
the remaining 4 anna share she herself remained in posses- 
sion. On the 27fch of August 1888 she executed a mortgage 
of this 4 anna share in favour of the defendant Kunwar 
Tek Singh to secure an advance of Rs. 900. A suit was 
brought by Kunwar Tek Singh on foot of this mortgage and 
an ex parte decree was passed on the 30th of January 1901. 
Kadam Kunwar died on the 19th of June 1902 and after her 
death the name of her daughter Rukmin Kunwar was substituted 
in the execution department in her place as her representative. 
The other daughter Janki Kunvrar had died about 10 years pre- 
viously. Rukmin Kunwar filed no objection in the execution 
department to the proceedings for sale of the mortgaged property, 
and the property has been advertised for sale. The plaintiffs 
case is that the mortgage was not made to meet any legal necessity 
and that Kadam Kunwar was not competent to mortgage her 
share beyond the period of her own life. 

In his defence Kunwar Tek Singh set up the plea that under 
the will of her husband Musammat Kadam Kunwar became 
absolute owner of the share of the property given to hex', and 
that in any case the mortgage in dispute was executed for valid 
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necessity. These are the only plea? which have been relied upon 
before us ; bat it was further contended tint the plaintiff lias no 
right to maintain the suit during the lifetime of his mother, he 
being merely a contingent reversionary heir to the properly* 

The learned Subordinate Judge held that upon the true con- 
struetion of 'the will of her husband ICadam 3\im war became the 
absolute owner of the property in dispute; and he also held that 
the mortgage debt was incurred to meet a legal necessity and 
dismissed the plaintiff’s claim* From this decree the present 
nppealTias been preferred. 

The will of Gayendra Harare is very simple in character* 
He says in it that with a view to avoid disputes in the future he 
executes the will, and he thereby declares that hh mile Kadam 
Kunwar shall be tho mahk of a 10 anna 8 pie share in the 
village of winch he was the owner, anti hU dung! ter by bin first 
wife, Tulshi Kunwar, of a 5 anna 4 pie share, The word 
u malih ” is a word of well known moaning, signifying the 
absolute owner of property. Its ordinary meaning i- to he 
given toil, unless there are to be found in tho will indications that 
it was not the intention of the testator to me it in its ordinary 
sense. Ho such indications are to be found in tie will before 
us. On tho contrary wo are disposed to think that tie expressed 
intention of the testator, namely, to avoid disputes in the future 
would be frustrated if a narrow construction vu re to be put upon 
the language used by him* If he intended his daughter Tulahi 
Kunwar merely to have a life-estate, we think that he would have 
expressed bis meaning in clear terms, and the same observation; 
applies to the gift to Kadam Kunwar. 

The legal import of the word “ rmlih ” has been frequently 
considered, but we do not propose to discuss all the case? upon 
the subject It will suffice if we refer to a few of them. In tho 
case of Lala Ramjewan Lai y. Dal Koer (1) the language of a 
will not unlike that before us was considered. In that case a 
Hindu, survivor of two brothers in a joint family governed by 
the Mitakshara law, died leaving a widow and two daughters, a 
brother’s widow and three daughters of his brother. By bis will 
he provided that his daughters and brother’s daughters shall be 
, ■ ’ (1) (1897) L L, JX* t 24 Calc., 406* 
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maliks and come Into possession in equal shares of all the mov- 
able and Immovable properties.” In their judgment Trevelyan 
and Beverley, JX, say : — (C Primd facie there can be no ques- 
tion but that a gift, when there are no controlling words, is an 
absolute gift, and the expression ‘ maliks* used here would ordin- 
arily imply an absolute gift. But it Is contended that we must 
introduce into this will w r hat is said to be the prevalent Hindu 
idea that a female ought not to obtain anything beyond an estate 
for her life-time, and therefore, although the word ‘ malik ’ is 
used, we must cut down the estate to the extent of an estate to 
a Hindu daughter. There is no authority for such a proposition. 
The words are absolute, and if they stood by themselves without 
anything to the contrary, it would be impossible for us to say 
that they did not give an absolute estate.” In the case of Lalit 
Mohun Singh Roy v. Ghukkun Lai Roy (1) Lord Davey in 
delivering the judgment of the Privy Council observes (at p. 
849 ) : — c: The words * become owner (malik) of all my estates and 
properties* would, unless the context indicated a different meaning, 
be sufficient for that purpose (that is to give an absolute interest) 
even without the words ‘ enjoy with son, grandson, and so on, 
in succession/ which latter w T ords are frequently used in Hindu 
wills and have acquired the force of technical w r ords conveying 
a heritable and alienable estate.” The gift in this case was not 
to the testator’s widow but to his sister’s son — but the language 
of Lord Davey is quite general. To the same effect is the decision 
of one of us sitting on the original side in Calcutta in Raj 
JSfarain jBhadury v. Ashutosh Chuclcerbuity (2), which was 
affirmed on appeal (3). In that case the gift was to the testator’s 
widow. The decision in Jamna Das v. Ramautdr Panda (4) 
does not conflict with this decision. In that case the testator 
used language which show r ed that he did not intend to confer on 
his wife an alienable Interest. We are unable to agree in the 
vlew r taken by our brothers Knox and Aikman JJ., in the case 
of Surajmani v. Rabi Nath (5). In that case a Hindu exe- 
cuted a document to take effect after his death and thereby pur- 
ported to transfer properties in favour of each of his two wives and 

(1) (1897) I. L. R., 24 Cale., 834. (3) (1900) X L. R., 27 Calc., 649. 

(2) (1899) X. L. E., 27 Calc., 44. (4) (1904) X L. R„ 27 AIL, 364. 

(5) (1903) I. L . R., 25 AIL, 351, 
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also in favour of his daughter-in-law, in the following words:— 
“After ray death they (i.e., the donees) shall under t!«- document 
get their names recorded in the public records in respect of the 
respective properties given to them and remain in possession as 
owners with proprietary powers.” The words used are “ malik 
mi kli'iul ikhtiar that is, “owners to deal with a- they liked.” 
It was held that these words did not confer an absolute estate. 
This decision appear? to us to he in conflict with the carran of 
construction laid down by their Lordships of the Privy Council 
in Lalil Mob.im Singh. £oy v. Chukktm Ltd Hoy ( I ). The lang- 
uage of Lord Buvey as to the true interpretation of the word 
“ malik ” is not confined to the case of a nude hm is quite general. 
Ordinarily it denote? absolute ownership. Even without the 
words “ tea khud ikhtiar 11 we think that according to the riding 
of the Privy Council the gift in question passed the ah—luta 
estate. 

We find nothing in the will before us to qualify the language 
in which the gift to the testator’s daughter and.w ife is expressed. 
Interpreting the language of the will therefore according to it? 
ordinary signification, we are of opinion that Kadam Kumvar 
thereby acquired an absolute interest in the property, the sub- 
ject matter of the gift to her. We agree in the view expressed 
by the Court below a? to this. This disposes of the appeal, and 
it is unnecessary to consider the other questions which have been 
raised before us. We dismiss the appeal with costs. 

Appeal dismissed. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir Tillim 

■ /, JBurkiiti . 

HUSAINI BEGAM (Dotexdaot) j>. MUHAMMAD BUST A At A 1. 1 KHAN 
(P£A XtmTX?)* 

Mulammadan law— Suit for restitution of conjugal rights— Ztfd cruelty -~ 
Ofhcr misconduct of Hi e plaint i f pleaded] a $ n define e ta t be suit* 
lu a suit; for restitution of cosjugnl rights* the parties being Muham- 
madans* if the defendant raises a plea of legal cruelty, the facts to be proved 
to establish such a plea are similar to those 'which must he proved fco establish 

* Second Appeal No, 827 of 1905, from a decree of 1). R Lvh*. K*q , District 
Jxidge of Moradabad, dated the 5th of May 1905, confirming* a decree of Pandit 
AIopi Parsad, Additional Subordinate Judge of Moradabad dated 7th of 
Peeember 1004* 

■■ ; \ Cl) (1897) L Xi» It., U Calc., 834 
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asimilarplea under the English law. Moomhee Buzloor Ruheem v. Sl&umsoon- 
nissa Begum (1) referred to . 

But in a suit for restitution brought by the husband misconduct on the 
plaintiff falling short of legal cruelty may be a ground for the Court refusing 
relief. Thus where the plaintiff apparently only brought his suit on ac- 
count of his wife having filed another suit against the plaintiff's father, and in 
his plaint accused his wife of immorality of the most serious kind, a charge 
which he totally failed to substantiate, it was held that the Court would 
be justified in refusing him relief. Mackenzie v. Mackenzie (2) referred to* 

On the general facts of the case also it was found that the defendant 
had reasonable grounds for believing that her health and safety would be 
endangered if she returned bo her husband's house, which was situated in a 
native State. 

This was a suit for restitution of conjugal rights brought by 
one Muhammad Rustam Ali Khan against his wife Husaini 
Begam. The parties were married ou the 2nd of November 1877 ; 
and at the time of the marriage the plaintiff’s father agreed to 
pay the defendant Rs. 500 a month as pin-money. The plaintiff 
and the defendant lived together from 1883 to 1896, when the 
defendant, on the ground, as she alleged, of her husband’s mis- 
conduct, left him and went to live with her father. Subsequently 
the defendant sued her father-in-la w for arrears of the monthly 
allowance which he had agreed to pay her. In tins suit a decree 
based upon a compromise was passed in favour of the plaintiff 
in the suit. Default was, however, made in the payment of the 
allowance in accordance with this decree, and Husaini Begam 
again sued her father-in-law for fresh arrears. After, and appa- 
rently in consequence of, this second suit on the part of Husaini 
Begam, the present suit was instituted by Muhammad Rustam Ali 
Khan on the 12th of July 1904. The Court of first instance 
(Additional Subordinate Judge of Moradabad) gave the plaintiff 
a decree for restitution as claimed. On appeal this decree was 
affirmed by the District Judge. The defendant thereupon ap- 
pealed to the High Court. 

Dr. Tej Bahadur Sapru, for the appellant. 

Mr. Kara mat Husain and Maulvi Ghulam Mujtaba, for 
the respondent. SsS 

Stanley, C.J., and Bkbkitt, J. — This appeal arises out of a 
suit brought by the plaintiff Muhammad Rustam Ali Khan 
against his wife for restitution of conjugal rights. The plaintiff 

(1) (ISO?) U Moo. 1. A,, 651. (2) (1896) A. C„ 384. 
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is the son of Khwaja Muhammad Khan, a Nawab of Dholepur, 
and %vas married to the defendant Husaini Begum, who is the 
daughter of a wealthy resident of Moradabad, now deceased, on 
the 2nd of .November 1877. At the time of the marriage the 
plaintiff’s father agreed to give the defendant Rs. 500 a month 
for pin-money. The plaintiff and the defendant lived together 
from the year 18S3 up to the year 189b. when she left her hus- 
band and went to her father’s house on the ground, as she alleges, 
of her husband’s mi-conduct. She subsequently sued her father- 
in-law tor arrears of the monthly annuity, agreed to be paid to 
her, up to 1901, and obtained a decree in the terms of a compro- 
mise. Her father-in-law failing to pay the annuity after the date 
of this decree, a suit was instituted by the defendant against him 
for arrears of it, from the 1st of May 1901 to the 31st of October 
1903. The Court below dismissed her suit, but upon appeal to 
this Court the decision of that Court was reversed and a decree 
passed in her favour.f 

During the pendency of that suit, the suit winch has given rise 
to this appeal was instituted. In his plaint the plaintiff makes . - 
serious charges against his wife, alleging not merely that she bad 
become immoral, but that she had actually committed adultery and 
was at the time, as a consequence of that adultery, pregnant. The 
following is the allegation in paragraph (6) of the claims— 

“ Although her parents are dead, yet the defendant lives alone at 
Moradabad, where there is no near relative of hers who may look 
after and take care of her. She wanders about wherever she likes 
and has become immoral. Moreover, she has now become preg- 
nant by adultery.” It is a significant fact that it only occurred 
to the husband to institute a suit for restitution of conjugal rights 
when the wife had taken legal steps to recover her arrears of 
annuity from his father. And it is also significant that he should 
desire to resume connubial relations with a person in the condi- 
tion in which he alleges his wife to be. 

In her defence the defendant avers that owing to the enmity 
subsisting between her and the plaintiff she has strong apprehen- 
sion of danger to her life. She further alleges acts of immorality 
on the part of her husband, and that owing to pressure exercised 
f Vide supra, p, m—Sntaiui Begam v, Elmaja Muhammad Khan. 
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by bis father he had shamelessly charged her with adultery. 
She further states that she has what she describes as magnifi- 
cent houses of her own in the city of Moradabad, and that she is 
willing that her husband should live with her in that city as he 
formerly did, or arrange for a separate house at Moradabad. She 
charges in answer to the suit that it was brought in consequence 
of the institution of the suit for arrears of pin-money. 

Both the Courts below have found that there is no reasonable 
apprehension of danger to the life of the defendant if she goes and 
lives with her husband in his house, or of serious maltreatment, 
The learned District Judge in the course of his judgment says:— 
u It is urged that the case at present pending in appeal before the 
High Court between the appellant in this case and the respondent’s 
father shows that enmity exists and the fact that the respondent 
charged her with having committed adultery indicates that he 
would maltreat her were she to be compelled to live with him, 
I do not think that th ese facts are sufficient to warrant the con- 
clusion that the danger of the woman being maltreated is so great 
as to justify the Court in a refusal to grant a decree for restitution 
of conjugal rights, and I note that the parties have admittedly 
lived together after the institution of the suit by the appellant 
against the respondent’s father,” From this we gather that in 
the opinion of the learned judge there is some danger. The last 
remark of the learned Judge refers to a visit paid by the plaintiff 
to the defendant in Moradabad. 


A case such as the present must, as Mr. Karamai Husain 
has rightly said, be decided according to the Muhammadan law. 
This was so held in Moonshee Bnzloor Buheem v. Shumsoon- 
nissa Begum (1). Their Lordships of the Privy Council further 
in that case, at p. 611, say : — (( The Muhammadan law on a (ques- 
tion of what is legal cruelty between man and wife would pro- 
bably not differ mate dally from our own, of which one of ihe 
most recent expositions is the following T'iiore: mart be ; actual 

violence of such a character as to enuanger personal health or 
safety* or there must be a reasonable apprehension of it.” ’ 

If it be granted that according to the Muhammadan law a 
husband may sue to enforce his right to the custody of his wife, 
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1906 and that, if her defence he legal cruelty, she must prove cruelty of 
'"'5u s Ai y~ tIle nature jasfe described, it does not follow that she has no other 
Beg-am defences to a suit for the restitution of eon jugal right. In the ease 
Muhammad which we have cited their Lordships say (at \\ 7 1 2) “ The 
Alt^Khax marriage tie amongst Muhammadans is not so indissoluble as it is 
among Christian?. The Muhammadan wife, as ha* hem shown 
above, has rights which the Christian, or at least the English, 
wife has not against her husband. An 1 ndian (...burl, might well 
admit defences founder! on the violation of those rights, and 


either refuse its assistance to the husband altogether, or grant it 
only upon terms of his securing the wife in the enjoyment -f her 
personal safety and her other legal rights ; or it might, on a suffi- 
cient ease, exercise that jurisdiction winch is attributed to the 
Kuzee by the Fatwa (if the law indeed, warrants such a juris- 
diction) of selecting a proper place of residence for the wife other 
than the Imshmd’s housed' Lord Herschell, L. i\ f in the course 
of his judgment in Mackenzie v. Mackenzie (t i discussing the 
question whether in an action in Scotland for adherence by the 
husband, which ' correspond* to a suit for restitution of conjugal 
rights in England, misconduct on his part short of cruelty or 
other matrimonial offence may he a ground for refusing relief, 
observes (at p. 890 ) : — e; It seems to me open to question whether 
the Courts ought in all cases to disregard tire conduct of the party 
who invokes their aid in an action for adherence, and to decree it 
in all cases where a matrimonial offence cannot be established by 
the defender. It is certain that a spouse may, without having 
committed an offence which would justify a decree of separation, 
have so acted as to deserve the reprobation of all right-minded 
members of the community. Take the case of a husband who has 
heaped insults upon his wife, but has just stopped short of that 
winch the law regards as scevitia or cruelty ; can he, when his own 
misconduct has led his wife to separate herself from him, come 
■ into Court and, allowing his misdeeds, insist that it is bound to 
grant him a decree of adherence? v 

Now we have it here that the defendant left her husband 1 ? house 
and came to Moradabad in 1896. Prom that time until the time 
when the suit out of which this appeal has arisen was instituted, 
£ 1) (1895) A. c., 384. 
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namely, on the 12th of July 1904, plaintiff took no steps to obtain 
restitution of conjugal rights. Jt was only when the suit for 
arrears of pin-money was instituted by Ms wife against Ms father 
that he took action. This suggests the Idea that the suit was not 
Instituted with a view to renew happy connubial relations, but 
with the sinister object of giving trouble and annoyance to his 
wife. We find him in the plaint itself heaping the vilest Insults 
upon her. He charges her with immorality and with adultery. 
In view of her parentage, position and fortune, this charge, if 
untrue, is sheer cruelty. If the plaintiff believed that there was 
any truth in it, it is hard to understand why he should desire to 
resume conjugal relations with a woman who had proved so faith- 
less. If he believes it to be true, as we must assume he does, can 
we say that the defendant has not any ground for reasonable 
apprehension, that, if she return to Dholepur, a native State, in 
which she could not invoke the protection of the British law, she 
will be subject to maltreatment and violence. We think that 
the charge of immorality and adultery, which has not been sub- 
stantiated, is ofjso cruel a nature as to justify a Court in refusing 
to grant him a decree for restitution of conjugal rights. The 
defendant in view of all the facts has established that she has 
reasonable grounds for believing that her health and safety would 
be endangered if she returned to her husband's house at Dhole- 
pm\ We arrive at this conclusion as an inference of law from 
the facts found and admitted in the lower Courts. 

The defendant states in her defence, and it is not denied, that 
she has property worth between 4 and 5 lakhs of rupees, and has 
houses in the city of Moradabad suitable to the position in life of 
her husband. She says that she has no objection to her husband 
residing with her in one of her houses as he did formerly, and 
that she has no objection to resume connubial relations with him 
in her own home or in a separate house, if he so choose, in Morad- 
abad. We think under the circumstances that this offer is not 
unreasonable. The course then which we propose to adopt is to 
allow this appeal, set aside the decrees of the Courts below, and 
dismiss the plaintiff's suit, upon the defendant's undertaking, as 
mentioned in the written statement, to live with her husband 
in Moradabad and there resume conjugal relations with Mm, 
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CHUNK! LAL and othtts <r aimxpvb) n TUB NIX GUAH \NTER1) 
STATE RAILWAY COMPANY, Lie, (Dkfkndant). # 

Cmtrac t~~~IZa ihmy Company— dcveipf >f yovds by tou < f\ my for earrings 
over . Us own and another Company's line*-* Liability in respect of overt 
chary $ m *ide by deliteriny Company^* My a vs ~~~ Tweer of Muilwtty Cum * 1 
ferny to alter the principle of eakuktfim of rates. 

Two wagon loads of chillies wore received by the Station Master at Rest- 
wada on the Nizam's Guaranteed State 'Bailwav for carriage to Agra station 
on tilts Groat Indian Benins ub Railway at a rate of Bn. 270 jvr wagon for the 
whole distance. On arrival at Agra the Great Indi in Peninsula Bailway 
Company's station xuast or demanded payment ef higher rates, calculated per 
matmd, and refused delivery until sueh rates were paid. Tin* consignees paid 
under protest and sited both Railway Companies for a refund of the excess 
charges, 

Meld that the contract for carriage of the goods for the whole distance 
was one entire contract with the receiving company, who whore liable for the 
overcharge, if any, wrongfully demanded from the consignees, Musrhnmp r, 
Lancaster and Preston Junction Maiheay Company (I), WMer v, TU Brent 
Western Mailway Company (2) and ludn Mam Maiyraj v. The Madras Mailmy 
Company (8) followed* 

Held also that a bye-law of the Groat Indian Peninsula Bui! way Company, 
which reserved to the Railway the right of remeasim?ment t veuvighment, 
recalculation and racl&ssihcariun cf raus, taimmris , nd oilier charge » et the 
place of destination and of collecting before the goods tiro delivered any 
amount that may have been omitted or under-charged, did no: authorize the 
Great Indian Peninsula Railway Company to alter the contract between the 
parties and charge at the place of destination maund rotes hr.; toad of wagon 
rates* " "-YLv.' TTTvl r 1 ' : o - . 


•Second Appeal No. 628 of 19U4, from a decree of H. 0, Warhurto: 
Esq., District Judge of Agra, dated the 16th of April 1.904, reversing 
decree of Babu Baidya Nath Dm $ Munaif of Agra, do fed the 81st of Noves 
her 1903, 

(1) (1841) 8 M. and W n 421 ; 58 B, R., 758, (2) {1 885) 3 H. and C., 771, 

(8) (1881) I, L. B* 3 MmL, 240, 
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The facts of this case are fully stated in the judgment of 
the Chief Justice. 

The HoiPble Pandit Sundar Lai, for the appellants. 

Babu Kedar Nath and Babu Mohan Lai Sandal, for the 
respondents. 

Stanley, C. J.— -This appeal is connected with Second 
Appeal No. 595 of 1904 The litigation arose under the follow- 
ing circumstances. The plaintiffs appellants/ who carry on a 
grocery business at Rawatpara, Agra, under the style of Govind 
Ram Har Prasad, desiring to obtain chillies from Bezwada, 
inquired of the rate for the carriage of chillies per wa'gon load 
from Bezwada to Agra Port and Agra Cantonment Stations from 
the station master at the Bezwada station on His Highness the 
Nizam’s Guaranteed State Railway, and were informed by him by 
letter, dated the 13bh of September 1902, that the rate was Ks. 270 
per wagon load. The plaintiffs also made the same inquiry from 
the station master at the Agra Cantonment Station and obtained 
the same information. Acting upon this information they ordered 
two wagon loads of chillies from Bezwada and consigned the 
same to Agra Port Station, obtaining two railway receipts, in 
each of which the freight at the rate quoted to them, viz., Rs. 270 is 
entered. On the arrival of the goods at Agra Port Station, the 
station master demanded payment of higher rates, namely, inaund 
rates, and refused to deliver the goods except on payment of the 
higher rates. The plaintiff’s in order to obtain delivery paid the 
excess under protest and took delivery. They then brought a 
suit against the Great Indian Peninsula Railway Company and 
the Nizami Guaranteed State Railway Company for the recovery 
of the amount so paid in excess of the amount mentioned in the 
railway receipts, and they claimed a decree for this amount with 
interest by way of damages, against either or both the defendant 
Companies* The Railway Companies defended the suit, Mr* 
Alexander, District Traffic Superintendent of the Great Indian 
Peninsula Railway Company, represen ting both the Railways at 
the hearing before the learned Munsif. The Munsif dismissed the 
suit against the last mentioned Company, hut held that the Nizam's . 

: Railway was liable to refund the amount paid in excess; of the 
amount for which that Company agreed to carry the goods, as 


1906 
Caxrxxr 

hAli 

v. 

The 

Nizam's 

OtriBAN- .■ 

State 

Railway 

Company, 

to. 


11106 


Chtoti 

1#A£ 

in 

The 

Hiram’s 

GUARAN- 

TEED 

State 

KAOiWAT 

COMPANY, 

lilx 


2S0 THE INDIAN X.AW REPORTS, [VOE. XXIX. 

mentioned in the railway receipts. From this decree the Nizam’s 
Railway appealed, but did not make the Great Indian Peninsula 
Railway Company a party to the appeal. In their memorandum 
of appeal they set up, amongst others, the following grounds 
of appeal, namely, that the amount claimed having been col- 
lected by the Great Indian Peninsula Railway the appellant 
Company was not liable to refund it; limber that i he appellant 
Company was not responsible for the quotations given by their 
station master at Besswada, and that under the terms ol the 
consignment note all goods were liable to recalculation of charges 
at destination. On the 23rd of January 190 1, before the hearing 
of the appeal, the plainiiSs applied 1o the Court to bring upon 
the record the Great Indian Peninsula Railway Company as 
parties to the appeal. The learned District Judge, acting pre- 
sumably under section 559 of the Code of Civil Procedure, 
acceded to this application and directed that a notice fixing the 
25th of February 1901 for hearing should he issued. At the 
hearing it was contended oa the part of the Great I ndian Penin- 
sula Railway Company that, inasmuch as the plaintiffs did not 
appeal against the decree of the Muusif so far as it dismissed 
their suit as against the Great Indian Peninsula Railway 
Company, no relief could be given to them in the appeal as 
against that company. The learned District Judge did not 
accede to this contention. He heard the appeal and came to the 
conclusion that the Great Indian Peninsula Railway Company 
was not justified in levying any freight over and ai.»ve the 
amount specified in the freight notes, and was therefore liable 
to refund to the plaintiffs the amount claimed. Accordingly ho 
decreed the claim of the plaintiffs against that company and 
allowed the appeal of the Nizam’s State Railway. 

In the view which I take of the case, it is unnecessary to 
determine the question whether the Court below was right in 
adding the Great Indian Peninsula Railway Company as & party 
to the appeal under the provisions of section 559 and in passing 
a decree against that company. This question is one of consider- 
able difficulty. It seems to me, upon the facts which have 
been established in evidence, that the plain tills cannot in any 
event succeed as against the Great Indian Peninsula Railway. 
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The suit is one for damages for breach of a contract entered 
Into with the Nizam's State Kailway Company lor the carriage 
of the goods from Bezwad a to Agra Fort*. Only one contract 
was entered into, namely, with the Nizam's State Railway . 
To this company the goods were delivered, and from it the 
freight notes were received. What the arrangements between 
the two companies are as regards the interchange of traffic has 
not been disclosed. When a railway company receives and 
undertakes to carry goods from a station on its railway to a place 
on another distinct railway with which it communicates, this is 
evidence of a contract with the receiving company for the whole 
distance, and the other railway company will be regarded as their 
agents and not as contracting with the bailor — Muschamp 
v. Lancaster and Preston Junction Railway Company 
(1), Webber v. 0. W. Railway Company (2). A receipt given 
by a railway company for goods to be sent to a place on another 
railway and there to be delivered for one entire sum is one 
entire contract for the whole distance and constitutes an entire 
contract with the railway which gave the receipt note. 
In the case of Rain Ram Maigraj v. The Madras Railway 
Company (3) it was held that when two railway companies 
interchanged traffic, goods and passengers with through tickets, 
rates and invoices, payment being made at either end and profits 
shared by mileage, the receiving company by granting the 
receipt note for goods to be carried over and delivered at a station 
of the delivering company's line, does not thereby contract with 
the consignor of the goods as agents of the delivering company. 
The contract with the receiving company was held to be one and 
entire. So here in this case the contract was one and entire with 
the Nizam's State Railway Company and that railway alone 
appears to me to be responsible for the refusal to deliver the goods 
on payment of the freight agreed on. 

For the foregoing reasons the suit against the Great Indian , 
Peninsula Railway cannot In my opinion be maintained, but the 
Court of first instance properly, I think, held that the Nizam's 
State Railway Company is responsible in damages to the extent 
of the sum which was exacted, from the plaintiffs by the Great' 

(1) (1841) 8 M. and W., 421 j 58 R. R, 758. (2) (1865) 3 H. and C„ 771. 

(3) (1881) L L. R, 3 Mad., 240, 

31 ‘ ' : : 
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Indian Peninsula Railway in excess of the sum for which the 
Nizam’s Railway Company agreed to carry the goods. 

But it is said that the Company is protected by the provisions 
of paragraph 31 of the Great Indian Peninsula Railway Goods 
Tariff. This paragraph runs as follows : — “ It must be distinctly 
understood that the weight and description of goods, as given in 
the railway receipt and forwarding note, are inserted for the 
purpose of estimating the railway charges and the railway 
reserves the right of remeasnrement, reweigbmeni:, recalculation 
and reclassification of rates, terminals and other charges at the 
place of destination and of collecting belt re the good? are delivered 
any amount that may have been omitted or undercharged/’ Tt 
is contended that under this mb- it is open to the companies to 
alter the contract between the parties and charge at the place of 
destination niautid rates in lieu of wagon rates, f agree in the 
view expressed by the learned District Judge that this rule does 
not give the company the power for which the companies contend. 
The action taken by the Great Indian Peninsula Railway in 
exacting matmdage instead of wagon rates cannot in my opinion 
he considered to be covered by any of the words lf remeasu remeat, 
reweighment, recalculation, or reclassification of rates.” 

It was further urged that tho station master at Bezwnda 
had no authority to enter into a special contract on behalf of the 
company. The answer to this argument is that the contract was 
an ordinary and not a special contract. 

I would therefore set aside the decree of the lower appellate 
Court and restore the decree of the Court of first instance with costs 
against tho Nizam’s State Railway in all Courts. As the Great 
Indian Peninsula Railway has been the cause of this litigation 
I would direct that company to abide its own costs in all Courts. 

Bubkitt, J. — I concu r, 

Richakds, 3 , — I also concur. 

By THE Coubt.— T he order of the Court is that tho decree of 
the lower appellate Court be set aside, and the decree of the Court 
of first instance restored with costs in all Courts, against the 
Nizam’s State Railway Company. The Great Indian Peninsula 
Railway will abide its own costs in all Courts. 

■ yAiA) A peal dei . ecd. 
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APPELLATE CIVIL. 

Before Sir John Stanley, Knight , Chief Justice , and Mr. Justice Sir William 

Burlcitt. 

RAGHUNATH PRASAD and othees (Pdaintieps) v. JAMNA PRASAD and 
another (Dependants).* 

Mortgage — Same property mortgaged twice to same mortgagees— Fart pur- 
chased by mortgagees under their decree on prior mortgage' — 1 Remainder 
liable for full amount of the subsequent mortgage . 

Sixteen villages were mortgaged by two mortgages o£ different dates .to 
the same mortgagees. The mortgagees put their earlier mortgage injo suit, 
obtained a decree, brought to sale 10 out of the 16 villages and purchased 
them themselves. Held, in a suit to sell the remaining villages in satisfac- 
tion of the second mortgage, that the remaining six villages were liable to* the 
full extent of the second mortgage and not merely for a proportionate part 
of the money thereby secured. Zahir Singh v. Buri Singh (1) and Bohra 
Thakur Das v. The Collector of Aligarh (2) referred to. 

The plaintiffs in this case held a mortgage, dated the 15tk of 
December 1888^ over sixteen villages belonging to the defendants, 
and a subsequent mortgage over the same property of the 4th of 
September 1894. They brought their earlier mortgage into suit, 
and having obtained a decree for sale caused ten out of the 
sixteen villages mortgaged to be sold and purchased them them- 
selves. The present suit was brought on the 23rd of April 1904 
for sale of the remaining six villages in satisfaction of the later 
mortgage of the 4th of September 1894. The Court of first 
instance (Subordinate Judge of Gorakhpur) gave the plaintiffs 
a decree for sale; but held that the six villages were not liable 
for the whole amount due in respect of the second mortgage, but 
only for a proportionate part thereof. The plaintiffs appealed to 
the High Court, contending that they were entitled to bring to 
sale the six villages for the whole amount due on their mortgage 
of the 4th of September 1894. 

Babu Jogindro Nath Ghaudhri and the Hobble Pandit 
ISundar Lai, for the appellants. 

Pandit Moti Lai Nehru , and Babu Iswar Sarcm, for the 
respondents. 

* Mrst Appeal No. 242 of 1904, from a decree of Babu Achal Bihari, Subor* 
dinate Judge of Gorakhpur, dated the 11th of July 1904. j 

(1) F. A. No. m of 1903, decided 20th April 1905. (2) (1906) I. L. R., 28, 

Alh, 593, ui 
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Stanley, O.J., and Bobkitt, J. — This appeal arises out of a 
suit for sale on several mortgages, but the only one -with which 
we are concerned is a mortgage of the 4th of September, 1894. 
By that, mortgage 16 villages were hypothecated in favour of the 
plaintiffs to secure a sum of Rs. 32,000. There was a prior mort- 
gage in existence at the date of this mortgage, namely, a mort- 
gage of the 15th of December 1888, in favour of the same mort- 
gagees. A suit was brought ou foot of this mortgage, and a decree 
for sale was passed thereon, in execution of which 10 out of the 
16 villages were sold and purchased by the plaintiffs, the mortga- 
gees. The suit which has given rise to this appeal was brought 
by the plaintiffs on the 23rd of April 1904, for sale of the remain- 
ing six villages to satisfy the later mortgage of t he 4th of September 
1894. The learned Subordinate Judge lias given a decree for the 
sale of these villages, but decided that they were not liable to 
satisfy tire whole of the mortgage debt, but only so much of it as is 
rateably attributable to them, holding that the 10 villages which 
had been previously sold must be treated as liable to satisfy a 
proportionate share of the mortgage-debt. In the course of his 
judgment the learned Subordinate Judge says : — “ The plaintiffs 
say that they have a right to proceed against the six unsold 
villages mortgaged in this bond and to charge the whole amount 
upon them. I think this the plaintiffs cannot do. The above 
villages were liable to pay not only the amount due ou the bond 
of 188S, but also a proportionate amount of the sum due on the 
bond in suit. As the plaintiffs have become the owners of those 
villages by their purchase at auction, they must contribute rate- 
ably towards the claim under the bond of 1894." We are wholly 
unable to agree with the learned Subordinate Judge in the 
view which he thus expressed. The 10 villages were sold to 
satisfy the earlier mortgage of the 15th of December 1SSS; and 
having been sold, those 10 villages must be treated as having 
been withdrawn from the operation of the later mortgage of the 
4th of September 1894 by title paramount. This left the remain- 
ing villages alone liable to satisfy the puisne incumbrance. 
The learned Subordinate Judge is wrong in supposing that 
because the plaintiffs became the purchasers of tliu 10 villages, 
they must be treated as being in a different position from the 
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position of a stranger if a stranger had purchased at the auction 
sale. This is not a correct view o£ the matter. It is immaterial 
whether it was a stranger who purchased at the auction sale held 
in execution of the decree on the earlier mortgage or the plaintiffs 
to the suit. The fact that the plaintiffs became the purchasers 
cannot be regarded as having the effect of making the property 
which was included in the earlier mortgage responsible for the 
satisfaction of a later incumbrance. This question has been 
already decided by this Bench in Zcthir Singh v. Bansi Singh 
(1). It was also the subject of decision in the case of Bohra 
Thakur Das v. The Collector of Aligarh (2). 

We therefore allow the appeal* modify the decree ol the Court 
below and give a decree to the plaintiffs for the relief claimed in 
the plaint; that is. for the recovery of the entire amount of their 
debt as against the six villages remaining subject to. their mort- 
gage in default of payment by the mortgagors of the amount found 
to be due. We extend the time for payment for a period of six 
months from this date. We direct that the decree be modified 
accordingly. The appellants will have their costs of this appeal. 

Decree modified . 
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December 22. 

Before Sir John Stanley, Knight , Chief Justice, Mr. Justice Sir Gfeorge Knox 
and Mr . Justice Richards . 

MULCH AND and others (Defendants) *>. MUHAMMAD ALI KHAN 
(Plaintiff) and JADDU BXBI and others (Defendants)/® 

Civil Procedure Code, section 898—* Partition™* Commission to make partition— 

Issue of commission to one person only. 

A Court issuing under section 396 o£ the Code of Civil Procedure a corn- 
mission to make partition of immovable property not paying revenae to 
Government cannot legally issue such commission to one commissioner only. 

JPer Richards, J.— But there is nothing to prevent the parties to parti- 
tion proceedings agreeing that one commissioner only should be appointed j 
nor does it follow that all the partitions that have been made are invalid by 
reason o£ the fact that only one commissioner has been appointed, 

* Second Appeal No. 811 of 1904 from a decree of J. Denman, Esq., Dis- 
trict Judge, Cawnpore, dated the 1st of August 1904, modifying a decree of 
Babu Bipin Bihar i Mukerji, Subordinate Judge of Cawnpore, dated the 31st 
of March 1904. 

(1) P. A. No. 63 of 1903, decided (2) (1906) I. L. K. 28 All., 59$, 

20th April 1908. 
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This was a suili asking for the partition of certain immovable 
non-revenue-paying property, situated in the city of Cawnpore. 
There was no dispute as to the ownership^ the parties or as to 
the proportionate shares to which they were entitled. The Court 
of first instance (Subordinate Judge of Cawnpore) appointed the 
amin of the Court as a commissioner under section 396 of the 
Code of Civil Procedure to make the partition, and he accordingly 
did so. The defendants Mulchaud and others took exception 
to the manner in which the partition had been effected by the 
amin, but their objections were substantial!)* overruled and the 
partition was adopted, but with some modification. The object- 
ing defendants preferred an appeal to the District Judge, urging, 
amongst other pleas, that the procedure of the first Court was not 
in accordance with section 396 of the Code of Civil Procedure, 
inasmuch as that section made it incumbent on. the Court to 
appoint more than one commissioner. The District Judge, how- 
ever, rejected this plea on the ground that the appointment of one 
commissioner was in accordance with the usual practice, and 
was sanctioned by Pule 120 of the Rules of the High Court, 
Some further modification of the partition was made by consent 
of parties ; but in the main the defendants’ appeal was dismissed. 
The defendants thereupon appealed to the High Court, where the 
question of the legality of the appointment of one commissioner 
was again raised. The appeal was first heard before a division 
Bench consisting of Knox and Richards, JJ., on whose recom- 
mendation it was referred by the Chief Justice to a Puli Bench. 

Mr. W. K. Porter , for the appellants, argued that the express 
words of seetion 396 of the Code of Civil Procedure, especially 
when that section was read in its relation to the other parts of 
Chapter XXY of the Code, which deal with other kinds of 
commissions, clearly indicated that it was the intention of the 
Legislature that commissions to make partition should not be 
issued to one person only. Bhiwaji Akoba y. Naraynn 
Balaji (1) was in favour of this view. To tire contrary was the 
case of Gayan Ghunder San v. Duvga Chu-rn Sen (2), but it 
was submitted that in tlmt case the words of section 13 of the 
General Clauses Act, 1868, “ unless there bo something repugnant 

(1) (1904) 6 Bonn, L.B„ 536. (9) (1391) i. L. B.. 7 (.air. Jim. 
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in the subject or context ” had not been taken into account. 
Here, the whole of section 896 and the rest of Chapter XXV 
was repugnant to the construction placed on the section under 
discussion in that case, 

Munshi Gobind Prasad (for Babu Satya Chandra Mukerji ), 
for the respondents, relied on the ruling of the Calcutta High 
Court; and more particularly on rule 120 of the rules of the 
High Court of the 4th of April 1894, which; it was contended; 

■ showed that the High Court, when framing rules for the subordi- 
nate Courts, had accepted the construction now sought to be 
placed by the respondents upon section 896 of the Code. 

StaheeT; 0. J.— This appeal has been referred to a Full 
Bench. It involves an important question arising out of the 
section of the Code of Civil Procedure dealing with commissions 
to make partition. The appellants contended in the Courts below 
that the allotment of shares by one commissioner is contrary 
to the provisions of section 896 and is illegal. This section, it is 
said, contemplates the appointment of more than one commissioner 
and renders it compulsory on the Court to appoint more than one* 
Chapter XXV of the Code deals with four classes of commissions, 
namely : — 

(a ) Commissions to examine witnesses ; 

(b) Commissions for local investigations! 

(c) Commissions to examine accounts and 

(d) Commissions to make partitions. 

• In the case of commissions to examine witnesses, section 385 
expressly provides that the commission may be issued to any per- 
son whom the Court thinks fit to execute the same. In the case 
of commissions for local investigations likewise the Court may- 
issue a commission to such person as it thinks fit. In the case 
of commissions to examine accounts, the language is the same. 
But when we come to commissions to make partitions, instead of 
the singular number we find the plural is used. In the first por- 
tion of the section (s. 396) the Court is empowered to issue a 
commission to such persons as it thinks fit. The second para- 
graph of the section provides that u the commissioners shall ascer- 
tain and inspect the property, etc., and the third paragraph 
directs the commissioners to u prepare aud sign a report, or (if 
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they cannot agree) separate reports appointing the share of each 
party.” In this case the use of the plural “ persons,” and “com- 
missioners,” is ■ noticeable. But it is argued that* in \ iew ol sec- 
tion 13 of the General Clauses Act of i89/, tiie use ot the plural 
is by no means decisive of the question before us. It is provided 
by that section that words in the singular shall include tho plural 
and vice vevsd , unless there is anything repugnant to this con- 
struction in the subject or the context. We-: have therefore to see 
whether there is anything in section 398 to make it repugnant 
to treat the plural nouns u persons ” and c: commissioners,”, as used 
in the section, as applicable to a single individual. In my 
opinion the direction in the third clause of the section shows 
beyond doubt that the Legislature intended that more than one 
commissioner should be appointed. That clause directs that the 
commissioners shall prepare and sign a report, or, if they cannot 
agree, separate reports. Tins shows that the appointment of two or 
more commissioners was in the contemplation of the Legislature. 
If it had been intended that one or more commissioners might be 
appointed, we should have expected to find before the words ** if 
they cannot agree ” words such as in case there be two or more 
commissioners.” It appears to me that the Legislature advisedly 
used the plural number in the case of commissions to make parti- 
tion, and therefore that the Court cannot legally issue a commis- 
sion to one commissioner only. 

I would therefore allow -the appeal on the ground that the 
allotment of shares carried out by one commissioner is contrary 

to law. 

Knox, J. — I fully agree and have nothing further to acid. 

Kichabds, J.— -I also agree, but it appears to me that there 
is nothing to prevent the parties to the partition proceedings 
agreeing that one commissioner only should lie appointed, and F 
do not think it follows that all the partitions that have been made 
are invalid by reason of the fact that only one commissioner has 
been appointed. 

By the Ooubt.— T he order of the Court is. that the appeal 

being allowed the decrees of both the lower Courts are set aside, 
and the case is remanded to the Court of first instance, through 
the lower appellate Court, with directions that it proceed with 
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the partition of the property in dispute according to law, appoint- 
ing, unless the parties otherwise agree, at least two commissioners 
to make the partition. Under the circumstances w T e make no 
order as to the cost of this appeal. All other costs will abide the 
result. 

Appeal decreed and cause remanded . 

APPELLATE CIVIL, 


Before Sir John Stanley , Knight , Chief Justice, and Mr . Justice Sir William 

Bur kit t. 

HAM SARUP (Plaintiff) v. BAM DEI and othees (Defendant).** 
Act No. XV of 1877 (Indian Limitation Act), Schedule II, Article 125 — 
Limitation — Alienation— Fictitious award — Hindu family. 

A Hindu widow, plain till in a suit to recover property, in respect of 
which she was entitled to a Hindu widow’s estate, from the possession of the 
widow's of other members of her husband’s family, entered upon a collusive 
arbitration by which the whole of the property of the plaintiff’s husband was 
divided amongst certain female members of the family, it being declared 
that each of the parties to the arbitration proceedings took an absolute estate 
in the share allotted to her. Held that this proceeding amounted to an 
“ alienation ” of the property so dealt with within the meaning of article 125 
of the second schedule to the Indian Limitation Act. Sheo Singh v, Jeoni (1) 
referred to. 

The facts of this case are fully stated in the judgment of the 
Courts. 

The Hoidble Pandit Sundar Lai and Dr. Satish Chandra 
Barer ji, for the appellant. 

Mr. B. E. G } Conor, Babu Jogindro Nath Chaudhri and 
Muushi Govind Prasad , for the respondents. 

Stanley, C.J., and Bubkitt, J. — This is an appeal against 
a decree of the learned District Judge of Shahjahanpur dismiss- 
ing the plaintiffs suit by which he sought to obtain certain 
declarations. 

The plaintiff Bain Sarup is grandson of one Baiak Earn, 
deceased, by his daughter Musammafc Bam Piari, and the defen- 
dants are Musarnmat Bam Dei, widow of Bahadur Lai, last 

* First Appeal No. 273 of 1904, from a decree of C. D. Steel, Esq,, Dis- 
trict Judge ot Shah Julian pur, dated the 12th of September 1904. 

(1) (1807) 1. L. E„ 19 AIL, 524. 
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v.. 

Bax Dei* 


surviving son of Balak Bam, Musammat Kausila, widow of a 
predeceased son, and Kanhai Lai, own brother of the appellant. 
He is a nominal defendant. 

Balak Bam left three sons and three daughters. None of the 
sons had male issue, but Bahadur Lai, husband of the defendant 
Ram Dei, left bj her a daughter Kirpa Dei who died in 1896. 
There has been some previous litigation in this family, in the 
course of which it has been held in this Court that the family 
was joint at the death of Bahadur Lai ; that as he was the last 
full owner of the joint property, the defendant Musammat Ram 
Dei took a widow’s life interest in it, and also that an adoption 
purporting to have been made by Musammat Parbati, widow of 
one of Balak Ram’s sons, was invalid. It is admitted that the 
appellant Ram Sarup is as a Bandhu the next reversioner to the 
estate of his maternal uncle Bahadur Lai, expectant on the death 
of Musammat Ram Dei. 

After the death of Bahadur Lai his brothers ’ widows Musam- 
mat Kausila and Musammat Parbati set up certain claims to: 
possession of portion of his estate which had been recorded ini 
their names in the village papeis. Bahadur Lai died on May 
24th, 1883. 

On February 5th, 1892, Musammat Ram Dei instituted a suit 
against her two sisters-in-law Kausila and Parbati, in which alia 
asked (1) for a declaration that as widow of the last full owner she 
was entitled to possession of the whole estate left by him, and (2) 
for recovery of possession of those portions of that estate which 
had been recorded in the names of her sisters-in-law. 

The suit did not come to trial, for on August 1 st, 1892, the 
plaintiff Ram Dei and her two sisters-in-law, the defendants, eon- 
joiutly with Musammat Kirpa Dei (since deceased) the daughter of 
Ram Dei, and with Kanhai Lai, posing as the adopted son of 
Musammat Parbati, entered into a certain agreement by which 
they agreed that all the property (with certain exceptions] not 
material here) should be divided into four equal lots among the 
four female executants, each taking one lot, and that Jeach of 
them should be ££ the owner and possessor of her share witli pro- 
prietary power to make transfer of the same.” The meaning of 
this is that four women, of whom not one had any title to the 
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absolute ownership of the estate or any part of it, and of whom 
only one had any title to present possession, purport by agreement, 
each to take and confer on each other full proprietary possession 
of portions of Bahadur LaPs estate. They then have recourse to 
the device of an arbitration (so often used in these Provinces as a 
cloak to fraud) and appoint one Badri Prasad, who was general 
agent of Miisammat Ram Dei, to be their arbitrator for the purpose 
of dividing the entire landed property, houses and shops, etc., as 
specified in the agreement and deciding cases pending in the Civil 
and Revenue Courts as regards profits. The only duty imposed 
on the arbitrator is to divide the property into four lots in accord- 
ance with the agreement at which the executants had arrived. 

The arbitrator made his award on January 12th, 1893, 
and Ram DePs suit was dismissed on Januaiy 25th, 1893 , e( in 
accordance with the award made by the arbitrator Badri Prasad 
and dated the 12th January 1893, ” the parties to bear their own 
costs and to be bound by the award. 

The present suit was instituted by Ram Sarup on the 29fch 
June 1904. In his plaint he recited the previous proceedings set 
forth above and prayed for a declaration thatfthe proceedings re- 
lating to the arbitration award of January 12th, 1893, and the 
decree of January 25th, 1893, are after the death of Musammat 
Ram Dei ineffectual as against the reversioner, and that they (the 
award and the decreejare null and void as against him. 

In other clauses he asks for any other relief to which he may 
be entitled and for costs. The pleas raised by the defendants 
were principally that the suit was barred by limitation and that 
the defendant had acquired title by adverse possession. 

The learned District Judge found for the plaintiff on the ques- 
tion of limitation, being of opinion that the suit was not time- 
barred. But on the main issue in the case lie was of opinion that 
the plaintiff was bound by the decree of January 25th, 1893, on 
the award and therefore dismissed the suit. He founded his judg- 
ment chiefly on his view of the well known Shi vagan ga case and 
other eases which followed it. He apparently did not notice that 
in this case there was no trial in open Court between the con- 
tending parties and that the decree was founded on agreement 
between them* 
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The plaintiff appeals, contending that the Court below was 
' wrong in dismissing the suit on the ground that the plaintiff was 
hound by the decree of January 23th, 1803, 

The learned counsel who represented the respondents frankly 
admitted at the hearing that he was mud »lo to support the decree of 
the learned Judge on the ground taken i v the latter us I > the appeV 
hint being bound by the decree of January 23th; ISVh J iut wlulo 
abandoning that question the learned counsel proceeded to sup- 
port the decree on another ground which had been (Voided against 
the respondents in the lower Court? namely, that the suit when 
brought was time-barred. ■ In this the learned counsel was clearly 
within his rights under section 501 of the Code of Civil Procedure. 
His contention was that the limitation rule applicable, is that of 
article 20 of the Limitation Act and not article 125 which had 
been applied by the learned Judge. If the former rule bo applic- 
able, the suit undoubtedly was time-barred when in&tituied. 

Now primd facie article 125 appears io lit I he suit exactly. 
But the learned counsel contends that there has been nu "tdivna- 
iion” by Musammat Barn Dei and that therefore the appellant is 
not entitled to the limitation period of twelve years provided by 
article 125 and that the suit must be taken to come under Uio 
general article ■ 120. In this contention we are unable to concur. 
To work an alienation aieh as Is contemplated by article 125 it 
is not necessary that there should be a formal deed of tran&ier by 
the female mentioned in that article, it is sufficient if an act be 
done by her which necessarily resulted In an alienatVm ib.ro wo 
have Musammat Ram Dei; a Hindu widow, entitled io possession 
for her lifetime of her husband’s estate, entering Into an agreement 
with her daughter and sister s-iu-law, none of whom had any title 
to present possession, to hand over to them three-io ji tins of the es- 
tate she had inherited from her husband, conferring on them not 
a life-interest such as she herself possessed, but an absolute pro- 
prietary interest, and to take a similar interest for herself in one- 
- fourth portion of the estate which she retained for herself. To 
carry out this object she resorts to the device of an arbitration; 
appoints an arbitrator formally to divide the estate info four lots, 
and then on the making of the award has the latter presented to 
the Court before which her suit was pending and allows the suit 
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to be dismissed in accordance with the award which the decree 
made in the suit declares is to be binding on the parties* 

Such an act in our opinion amounts to an alienation as far as 
Musammat Ram Dei was concerned. It was no doubt a pre- 
tended alienation , as she bad no power io confer an absolute 
estate on her co-signatories to the agreement of August 1st, 
1892; but it is such an alienation as is aimed at by article 
125 of the Limitation Act. In this opinion we are supported by 
the case of Sheo Singh v. Jeoni (1) in which it was held that the 
action of a Hindu widow in allowing a collusive suit *to be 
brought against her for possession of h$r late husband’s estate 
and in confessing judgment and suffering a decree to be passed in 
favour of the plaintiff amounted to an alienation within the mean- 
ing of article 125 of the Limitation Act. In that decision and 
in the reason on which it is founded we fully concur: We 
find that in this case the widow Musammat Ram Dei did an 
act which necessarily resulted in the pretended transfer with an 
absolute title of portions of her husband’s estate to her daughter 
and sisters-in-law. 

We concur with the learned District Judge in holding that 
the suit is not time-barred. Mr. O’Conor for respondents also 
contended that the plaint disclosed no cause of action in that no 
relief was asked for in respect of the agreement of August 1892. 
To that it is sufficient to reply that in the plaint relief is 
asked against the proceedings relating to the arbitration award of 
January 1893 and the decree of January 25. 1893, which we inter- 
pret to mean all proceedings leading up to and resulting in that 
award and decree. The agreement of August 1892 and the 
appointment of Badri Prasad to divide the property ; were, we 
have no hesitation in holding, proceedings relating to the award 
and as such were proceedings against which relief was prayed. 

For the above reasons we allow this appeal. We set aside 
the decree of the District Judge and we remand the record to 
him for decision on the issues left undecided by him. The objec- 
tion fails and is dismissed with costs. Appellant is entitled to 
the costs of this appeal. 

Appeal decreed and muse remanded . 

(1) (1897) I. L. R„ 19 All., 5U. 
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LAL BAHADUR AND GIBUSES (Puihots) r. KAXHAIYA LAL 

(DEFENDANT). 

[On appeal from the High Court at Allahabad] 

Hindu lay —Joint family — Presumption and onus (f prut f as to whether pro* 
petty is ancestral or self-acquired — Nucleus of ancestral property— iV 0 - 
. petty purchased while living jointly- — Will disposing of ancestral pro- 
per ty —Invalidity of—. 

A Hindu, the head of a joint family governed by the Mitafcshara law, left 
property which on Ins death in 1849 passed to his three sons, who remained 
joint until 1868 when they came to a partition amongst themselves, Thera 
was nothing to show that any of them then had any separate property. At 
that time one of them had two sons and another son was bom to him after 
the partition. The father and these three sons lived together jointly and 
acquired other property. The father died in 1894 leaving a will by which he 
gave a small allowance and a residence to each of his younger sons, and left 
all the rest of his property to his eldest son describing it as his self, 
acquired property. In a suit brought by the two younger sons against their 
brother to set aside the will, the validity of which depended on the question 
whether the property was ancestral or self-acquired, the Judicial Committee 
(reversing the decision of the High Court) held that the share taken on par- 
tition by the father of the plaintiffs and defendant was ancestral property 
in which from their birth his sons acquired an interest; that there thus 
being a nucleus of ancestral property the onus was on the defendant to show 
that, the property in suit was self-acquired and not purchased with ancestral 
funds ; that such onus had not been discharged ; that on the contrary the 
evidence showed that there was a common stock of the whole family Into which 
each member voluntarily threw what he might otherwise have claimed as 
self -acquired and that the property purchased by, or with the assistance of, 
the joint funds was joint property, and did not belong to any particular mem- 
ber of the family. There was therefore no self. acquired property, and the 

will was consequently inoperative to defeat the claim of the younger sons to 
a share in the family estate. 

Appeal from a judgment and decree (December 2lst, 190.) 
of the High Court at Allahabad which varied and substantially 
reversed a decree (March 30th, 1898) of the Subordinate Judge 
of Bareilly. 

The parties to the suit out of which this appeal arose were 
brothers, the sons of one Durga Prasad, who died on the 6th April 
1894. Durga Prasad was one of the three sons of one Gobind Earn, 

Present Lord Datby, Lord Robbbibos, Sir Andbew Scobib, and Sir 
A»3JH:UB Wiibon, 
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who was a patwari, or village accountant, the other two sons being 
J wala Prasad and Hajari LaL Gobind Earn died in 1849, at 
which time Durga Prasad was a student in Bareilly College, aged 
about 20, his younger brothers being about 18 and 11, respectively. 
In 1852 Durga Prasad entered the service of Government and 
after holding various offices in the Education Department became 
ultimately an inspector of schools on a salary of Rs. 750 a 
month. He retired in 1885 on a pension of Rs. 4,000 a year 
which he enjoyed until his death in 1894. 

Durga Prasad left two wills, one made on the 3rd April and the 
other on the 11th December 1893. By the later will he fixed 
for each of the plaintiffs an allowance of Rs. 35 a month and 
gave to each of them a house for residence : the remainder of his 
property, movable and immovable, he bequeathed to his eldest 
son, the defendant. The will recited that all the property con- 
stituting the estate of Durga Prasad was his self-acquired property, 
and it set forth the reasons for the unequal distribution under it. 
Administration with the will annexed was granted to the defend- 
ant, and the objections to the grant raised by the plaintiffs on 
the grounds that the will was not genuine, and that if genuine it 
was made under undue influence, were disallowed; and the 
plaintiffs brought the present suit for a declaration that the two 
wills made by Durga Prasad were u opposed to Hindu Law, in- 
valid and void, 99 and that Durga Prasad was not competent to 
make them. 

The plaintiffs in the plaint alleged that Gobind Ram possessed 
ancestral zamiadari property and carried on money lending and 
left at Ms death property and cash to the extent of Rs. 35,000 j 
that after his death considerable immovable property was pur- 
chased by Ms sons with funds left by him j that in I860, the three 
sons divided the property and each took separate possession of 
his share ; that the income arising from Durga Prasad’s share was 
Rs. 400 a year ; that this income was kept in deposit and was 
invested in money-lending ; that the funds which thus accumu- 
lated were credited in the firm of Lachxni Narain at Bareilly,; 
and that property was purchased, and additions were made to 
the ancestral property with the help of those funds. They say 
that all the property thus acquired was ancestral joint property 
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in which Durga Prasad’s sons acquired a joint interest with him, 
and that according to Hindu Law he was not competent to divide 
the property unequally under his will, without the consent of all' 
the co-sharers. 

The defendant* on the other hand* alleged that Gobind Ram 
left no funds or immovable property ? and that the whole of the 
property in suit was acquired by Durga Prasad himself with the 
savings from his income. 

The Subordinate Judge held in the evidence that Gobind Ram 
left property worth Rs. 20,000 or Rs, 25/100; that shares in two 
villages were purchased after his death with funds left by him; 
that Durga Prasad’s share of the ancestral property yielded an 
income of Rs. 425 a year; that with the accumulations of this 
income other property was bought ; that Durga Prasad threw into 
the common stock any property which he may have acquired 
separately, and that the whole of the property which existed at 
the time of his death was joint family property belonging to him- 
self and his three sons* 

As a result of these findings the Subordinate Judge held that 
the wills 'were invalid and void according to Hindu law, and 
made a decree in favour of the plaintiffs. 

On appeal the High Court (Baheiui and Aik wax. JJ.j deli- 
vered separate judgments, the result of which was to vary consi- 
derably the decision of the Subordinate Judge. 

■■ Banek^i J, said 

“ The principal questions we have to determine in this appeal are, fimly, 
whether Gobind Earn left any and what property, and secondly, whether 
the property in suit or any portion thereof is the self-acquired property 
of Durga Prasad, We shall also have to consider the further question 
whether Durga Prasad threw any of his self-acquisitions into the common 
stock,” 

After discussing at length the evidence on the first point; he 
came to the conclusion that — 

“ I a ni unable to concur with the opinion of the Court hchnv that the oral 
evidence proves that Gobind Earn died possessed of property of considerable 
value.” 

As to the second point he said : — 

“ Both parties agree that after the death of Gobind Rain Iris three sons, 
Durga Prasad, Jwala Prasad and Hazari Lnl lived jointly as members of a 
joint Hindu family until a partition of the joint property was effected on 
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the 24tb April 1866. At that time the following items of immovable property 
were owned by the three brothers s~ 

(1) Sagalpur 

(2) Fateh pur 

(3) Abhaira j pur 

(4) Milak land in Karampur 

(5) Milak land in Bohit 

(6) Grove in Saleknagar 

(7) Dwelling house. 

The last two items were admittedly ancestral. Sagalpur, Fateh pur and 

the land in Karampur have been proved to have been acquired by the three 
brothers in 1851, or about that time. Sagalpur was purchased for Rs. 1,555 
under sale-deed dated 3rd March 1851, and Fatehpur, by sale-deed dated 17 th 
August 1851, for Rs. 1,605. The value of the land in Karampur is stated in 
the plaint to be Rs. 125 and there is nothing to prove the contrary. There is 
no evidence whatever to prove by whom the remaining items of property 
were acquired and when. It is contended that in the absence of evidence 
showing the source from which came the purchase money for the acquisition 
of these properties they must be presumed to be either ancestral jn’operty 
or property acquired with ancestral funds. With this contention I am 
unable to agree. The property was undoubtedly the property of the three 
brothers who formed a joint family, but, as rightly observed by Mr. Mayne 
(Hindu Law, 6th edition, p. 338), “ property may be joint property without 
having been ancestral,” and I am not aware of any presumption in Hindu Law 
that joint property must be deemed to be ancestral unless the contrary is 
shown. I agree with Farran, J., that “ if in order that the plaintiffs should 
succeed in their suit it be necessary that the property . . , should be held 

to have been , . . ancestral property, it lies upon the plaintiffs to prove in 
some way or other that it was Ancestral . a . . There is no presump- 

tion in Hindu Law upon the point which they can invoke in their favour.” 
WcmabJiai G-anjpat Mao v. Achratbai (1). This view was approved by Sargent, 
C. J.,and Bayley, J., in Ahmedbhoy JELubibbhoy v. Cassumbhoy Ahmedbhoy (2) and 
we have not been referred to any authority in which a different opinion was 
held. The plaintiffs have not, in my judgment, given any credible evidence 
which proves that the property was acquired with ancestral funds. The 
learned Subordinate Judge says that as the sons of Gobind Ram bad no income 
before 1852, it may be presumed that Sagalpur and Fatehpur were purchased 
by the three brothers with ancestral funds. This observation would have had 
considerable force had it been shown that there were ancestral funds with 
which the purchases could have been made, but there is no evidence worth the 
name on the point. Further, it is not strictly correct to say that the brothers 
had no income. Hazari Lai was, it is true, very young, but Jwala Prasad was 
holding the office of patwari. It is possible, and it is not improbable, that he 
and Durga Prasad raised money for the purpose of making the purchases. 
Durga Prasad was at the time about 22 years of age. He had received education 

(1) (1886) I, L. R., 12 Bom,, 122, at p, 131. (2) (1889) I. L. R., 13 

Bom,, 534. 


3 biswas and odd. 
17 biswas and odd. 
15 biswas. 

20 bighas. 

5 bighas. 

6 bighas and odd. 
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ajs the Bareilly College of a kind much superior to that generally obtained 
in those days by the son of & village accountant and expected to enter 
the service of Government, as he did about eighteen months later on a salary 
of Rs„ 79 a month, not a very small sum in those days. He and Jwala Prasad 
were therefore in a position to borrow money for acquiring property. It 
must he admitted that there is no evidence that money was actually borrowed, 
but this Is not to he wondered at having regard to the difficulty of obtaining 
such evidence after the lapse of nearly fifty years* There is, however, no 
a priori improbability as to the brothers having, as suggested, raised money on 
their own account for the purchase of property. Anyhow it was for the 
plaintiffs to prove the existence of ancestral funds and this they have failed 
to do. In the recent' case of Diwm Man Bijai Bahadur Singh v, Indaryal 
Singh (3) their Lordships of the Privy Council affirmed the rule that ** he who 
claims property through some other person must show the property to have 
been vested in that person/ 3 In this cate the plaintiffs claim the property 
which their father possessed at the time of partition in 1866 on the ground 
that part of it was vested in Gobind Ram and the remainder was acquired with 
funds left by Gobind Earn, Upon the principle laid down by the Privy 
Council it was for them to establish their allegation, to use the words of Farran, 
X, <f in some way or other/ 3 The dwelling house and the one-third share in 
the grove in Salehnag ir yielded no income, and except the oral evidence which, 
as statechabove, I consider to he untrustworthy, there is nothing to support 
the plaintiffs’ allegations in regard to the rest of the property. The exis- 
tence of an ancestral nucleus for the acquisition of other property has not, 
therefore, been established. 

Even if it be assumed that the seven items of ‘ property mentioned above 
are either property left by Gobind Ram or property acquired with funds which 
belonged to him, I am of opinion that it has been satisfactorily shown that 
the income arising therefrom was wholly insufficient to form the nucleus for 
the subsequent acquisitions/ 3 

After referring to the expenses which had to be paid out of 
the income of Durga Prasad before it was available for further 

acquisitions he said: 

' “ All these expenses could hardly be covered by the income of the pro- 
perty which he owned at the time of the partition; so that nothing went 
into his pocket which he could accumulate and employ in purchasing other 
property. In this respect the present suit closely resembles the case of 
Lakshman Mayaram v. Jamnahai (4), As in that case so in this the income 
from property which wc may assume to bo ancestral could npt have formed the 
source from which, was derived any part of the purchase money of the pro- 
perty acquired after partition, and therefore there was no nucleus of ancestral 
funds for tjie acquisition of that property, 

, ■ From the above it follows that the property acquired after the partition 
of 1868 must have been acquired by Durga Prasad without the aid of ancestral 
(8) (1899} L L, R, 28 Gale., 871 * L. R., 26 I A,, 226. (4) (1882) L L. 
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fumdfl and wifih his own separate earnings. There is, moreover, ample and 
satisfactory evidence which proves that the income of the property which 
existed before partition was not at all employed in the purchase of the pro* 
petty subsequently acquired. This evidence is afforded by' the accounts of the 
firm of Jado Rai, Baldco Prasad, which the plaintiffs have caused to bo 
produced.” 

After examining and considering the accounts lie said:— 

<c The conclusion at which I have arrived is that it has not been proved 
that there was any nucleus of ancestral property, and that it has been 
established on the contrary that the acquisitions made by Durga Prasad were 
made with his separate funds and without the aid of ancestral funds. 

“ The Court below has held that the separate acquisitions of Durga ^rasad 
were thrown by Mm into the common stock and that they therefore formed 
the joint property of himself and his sons. This, it may be observed, was not 
the case set up by the plaintiffs in their plaint, but has been spelt out for 
them by the learned Subordinate Judge. No doubt, as Mr. Mayne says (p. 339, 
6th edition) * property which was originally self-acquired may become joint 
property, if it has been voluntarily thrown by the owner into the joint stock/ 
but he points out that * to create such a new title, however, a clear intention 
to waive the separate rights of the owner must be established/ What is 
there in this case to show that Durga Prasad ever intended to waive his 
separate rights and to declare the whole of his property to be the joint pro- 
perty of himself and his sons ? The only circumstance to which the Court below 
refers as indicating his intention is that he did not keep the -income from the 
property separate from his salary, but * amalgamated them into one gene- 
ral fund/ This certainly is not sufficient evidence of his intention to create 
a new title in his sons which they did not originally possess. The whole of 
Durga Prasad's conduct towards the plaintiffs, the feeling of displeasure 
and dissatisfaction which he entertained for them, negatived the existence of 
such an intention. This is not a case of the blending of separate property 
with joint property or of separate funds with joint funds, and I am unable to 
agree with the view of the Court below on the point. 

“In my judgment the plaintiffs have failed to substantiate their claim 
except as to the grove in Salehnagar and the dwelling house called the 
* dewankhana/ both of which are ancestral property. As to these two items of 
property the will of Durga Prasad cannot have any operation so as to deprive 
the plaintiffs of their vested interest in them. To this extent the decree of 
the Court below should, I think, be sustained, but the remainder of the claim 
must be dismissed, the appeal allowed and the decree of the Court below set 
aside.” 

Airmail J. ; said : — 

" 1 concur generally in the judgment which has just been delivered by my 
learned brother. In addition, however, to the items of property in respect of 
which he would sustain the decree of the lower Court, I would sustain that 
decree in respect of two other items, namely, the shares in Fateh pur and 
Sagalpur (items 6 and 7 in the first schedule attached to the plaint). Those 
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shares .were purchased two years after the death of Gobind Earn by his three 
sons, who were then aged twenty-two, twenty and thirteen years, respectively. 
At the time of the purchase Durga Prasad had not entered Government' 
employment. It is true that the second son, Jura la Prasad, was at the time a 
patwari, but his pay as such would not at the outside be more than Its. 10 a 
mouth. I consider it. in the highest degree improbable that these youths 
could raise money, by. borrowing for the purchase of these properties, I have 
no hesitation in saying that Kazan Lai has grossly exaggerated the amount of 
the property left by his father, but 1 believe that * he father did leave enough 
to enable his sons to make the purchase referred t above. As has been shown 
by my learned colleague, the income of these two properties was not sufficient 
to form a nucleus for the acquisition of the other properties, which I agree 
in finding were acquired by Durga Prasad from his own savings,” 

The result of the decree of the appellate Court was by uphold* 
log the will of Durga Prasad of the 1 1th December 1883 to deprive 
the plaintiffs of all the property in suit except their shares in the 
grove in Salehnagar, the Dewankhana.” Fatehpur and Sagal- 
pur. 

On this appeal IF. A . JRaihes for the appellants contended that 
the High Court had wrongly placed the onus of proof on the appel- 
lants. As the family was a joint Hindu family and admittedly 
possessed of some ancestral property, the presumption was that the 
properties were all joint, and it was for the respondent to prove his 
contention that the properties in suit had been purchased by self- 
acquired funds. Reference was made to Dhurm Bass Pmidey 
v. Shama . Soondri Dibiah (1); and Gopee Krist Gossain v. 
Ganga Persaud Gossain (2). If there was only a nucleus of 
ancestral property that was all that was necessary, and it was 
shown by the evidence that there was a considerable amount of 
ancestral property. Such of the ancestral property as descended to 
Durga Prasad by inheritance, and any property purchased with 
ancestral funds, or the income of such ancestral property became 
joint property which vested in his sons at their birth* and which 
Durga Prasad was incompetent to deal with by alienation or by 
will without his son’s consent. He could not therefore give it to 
one to the exclusion of the others unless the latter agreed to its 
being so dealt with. Here, it was submitted, the ancestral pro- 
perty contributed in a material degree to the acquisition of the 
funds with which the other properties wore purchased, so that the 

(1) (1843) 3 Moore’s L A. 229 (240). (2) (1804) 6 Moore’s L A. 53, 
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properties so acquired became joint property. Hamper shad 
Tewarry v. Sheo Churn Bass (1); and Luximon Row Sadasew 
v. Mullar Row Bajee (2) were referred to. The augmentation 
or improvement of the joint property by one member with the 
aid of joint funds would make such augmentation or improve- 
ment joint property. Reference was made to Guruchurn Doss v. 
Goluhmonee Bosses (3) and LaJcshman Mayaram v. J amnabai 
(4). As to the gains made by a member of a joint family who has 
received education out of the joint funds Duriasula Gangci- 
dharudu v . Burvasula Narasammah (5) was cited showing 
that such gains became joint and inalienable. There was only 
one account kept of all the funds, which showed that Durga 
Prasad mixed what would otherwise have been his self-acquired 
funds with the joint funds, and by so doing made them joint. 

G. E* A . Ross for the respondent contended that the property 
in suit was the self-acquired property of Durga Prasad, and was 
not acquired by the use of joint ancestral funds. The evidence 
showed, and the High Court had rightly found, that Gobind Ram 
left but very little ancestral property, and that the income of Durga 
Prasad’s share of it was quite insufficient, after meeting the 
expenses of his family, to enable Durga Prasad to acquire the 
properties now in suit. It was also proved that Durga Prasad had a 
considerable income of his own from which he could have acquired 
such properties, and after the admitted partition of Durga Prasad 
and his brothers the presumption was that he did so acquire them, 
and the onus had been rightly placed on the appellants to show 
they were acquired by joint funds. It was contended on the 
findings of the High Court, which, it was submitted, were correct, 
that there was no nucleus of ancestral property from which other 
properties could have been purchased, and that it was conclusively 
shown that Durga Prasad had purchased them with his self- 
acquired funds. “Nucleus” of ancestral property meant income of 
ancestral property, and there was never sufficient of such income to 
purchase the properties now in dispute. Reference was mad© to 
Mayne’s Hindu Law, 7th edition, page 348 and the same authority, 
page 343, paragraph 275, 8th edition, page 333. Durga Prasad was 

(1) (1866) 10 Moore's I. A. 490 (605). (3) (1843) 1 Fulfcon, 165 (174), 

(2) (1831) 2 Knapp, P . 0. 60. (4) (1882) I. L. R, 6 Bom., 225. 

■ • ■ (5) (1872) 7 Mad.. H. CL 47. 
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shares were purchased two years after the death of Gobiud lifim by his three 
sons, who were then aged twenty-two, twenty and thirteen years, respectively* 
At the time of the purchase I)ur ga Prasad had not entered Government 
employment.- It is trm? that the second son, .hvala Prasad, wan at the time a 
patwari, hut his pay as such would not at the outside he more than Us, 10 a 
month. I consider it in the highest degree imps ohal.de that these youths 
could raise money by borrowing for the purchase of these properties. I have 
no hesitation in saying that Hazaii Lai has grossly exaggerate d the amount of 
the property left by his father, but I believe that he father did leave enough 
to enable his sons to make the purchase referred t • above. As Irm been shown 
by my learned colleague, the income of these two ] ipmiva wuh not sufficient 
to form a nucleus for the acquisition of the oth :* properties, which l agree 
in finding were acquired by Durga Prasad from hU own savings.'* 

The result of the decree of the appellate Conn was by uphold- 
ing the will of Durga Prasad nf the i irh December 1 SS;] to deprive 
the plaintiffs of all the property in nut except tin ir shares in the 
grove in Salehnagar, the £ * De wank It aim P Fmelipur and Sagal- 

pUL*« 

On this appeal IF. A . Raikes for the appellants contended that 
the High Court had wrongly placed the on mot pr» of on the appel- 
lants. As the family was a joint Hindu family and admittedly 
possessed of some ancestral property, she presumption was that the 
properties were all joint, and it was for the respondent; to prove his 
contention that the properties in suit had been purchased by self- 
acquired funds. Reference was made i Dlmrm J)am P*nuiey 
v. Shama Soondri Dibmh (1); ami Gopve K ids! (kmvhi v. 
Ganga Persami Gossain (2)* If there was only a nuclein of 
ancestral property that was all that was necessary, and it was 
shown by the evidence that there was it considerable amount of 
ancestral property. Such of the ancestral property as descended to 
Durga Prasad by inheritance, and any property' purchased with 
ancestral funds, or the income of such ancestral property became 
joint property which vested in his sons at their birth, and which 
'Durga Prasad was incompetent to deal with by alienation or by 
will without his son's consent. He could not therefore give it to 
one to the exclusion of the others unless the latter agreed to its 
being so dealt with. Here, it was submitted, the ancestral pro- 
perty contributed in a material degree to the acquisition of the 
funds with which the other properties were purchased, so that the 

(i) (1843) 3 Moore’s I. A. 229 (240). (2) (1854) 6 Moored L A. 63. 
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properties so acquired became joint property* Rampershad 
Tewarry v. Sheo Churn Bass (1) j and Luximon Bow Sadasew 
v. Mullcvr Row Bajee (2) were referred to. The augmentation 
or improvement of the joint property by one member with the 
aid of joint funds would make such augmentation or improve- 
ment joint property. Reference was made to Guruohtorn Boss v- 
Golukmonee Bossee (3) and Lahshman Mayaram v. J amnabai 
(4). As to the gains made by a member of a joint family who has 
received education out of the joint funds Bunasula Ganga - 
dharudu v. Durvasula Narasammah (5) was cited showing 
that such gains became joint and inalienable. There was only 
one account kept of all the funds, which showed that Durga 
Prasad mixed what would otherwise have been his self-acquired 
funds with the joint funds, and by so doing made them joint. 

G. E* A » Boss for the respondent contended that the property 
in suit was the self-acquired property of Durga Prasad, and was 
not acquired by the use of joint ancestral funds. The evidence 
showed, and the High Court had rightly found, that Gobind Ram 
left but very little ancestral property, and that the income of Durga 
Prasad’s share of it was quite insufficient, after meeting the 
expenses of his family, to enable Durga Prasad to acquire the 
properties now in suit. It was also proved that Durga Prasad had a 
considerable income of his own from which he could have acquired 
such properties, and after the admitted partition of Durga Prasad 
and his brothers the presumption was that he did so acquire them, 
and the onus had been rightly placed on the appellants to show 
they were acquired by joint funds. It was contended on the 
findings of the High Court, which, it was submitted, were correct, 
that there was no nucleus of ancestral property from which other 
properties could have been purchased, and that it was conclusively 
shown that Durga Prasad had purchased then) with his self-; 
acquired funds. “Nucleus” of ancestral property meant income of 
ancestral property, and there was never sufficient of such income to 
purchase the properties now in dispute. * Reference was made to 
Mayne’s Hindu Law, 7th edition, page 348 and the same authority, 
page 343, paragraph 275, 6th edition, page 333. Durga Prasad was 

(3) (1843) 1 Fulton, 165 (174). 

(4) (188?' 

(5) (1872) 7 Mad.* H. C?„ 47. 
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therefore entitled to dispose of the property in suit (other than 
that excepted in the decree of the High Court), and his will was 
valid. 

Bailees replied. 

1907, February 8th . — The judgment of their Lordships was 
delivered by Sib Akbb.ew Scoble:— 

The litigation in this ease began between three brothers, sons 
of one Durga Prasad, two of whom, named La! Bahadur and 
Jagdamba Prasad, brought a suit against their elder brother, 
KanKaiya Lai, the present respondent, to set aside a will made by 
their father, which they contended was invalid and void accord- 
ing to Hindu law. Jagdamba Prasad has died since the institu- 
tion of the suit, and his minor sons represent his interest in this 
appeal. 

Durga Prasad was one of the three sons of one Gobind Earn, 
and it is admitted that he separated from his two brothers, Jwala 
Prasad and Hazari Lai, in 1S68. Up to that time the three 
brothers had formed a joint Hindu family ; but a complete parti- 
tion of the family property, whatever it was, was then made 
between them. At the date of the partition, two of Durga 
Prasad’s sods, Kanhaiya Lai and Lai Bahadur, were living; the 
third son, Jagdamba Prasad, was born subsequently* 

The most important question which their Lordships have had 
to consider, has been, how much (if any) of the property then par- 
titioned was ancestral ; and this depends upon how much property 
was left by Gobind Earn at the time of his death in 184,9. For 
the respondent it was at one time contended that " he left no 
funds or immovable property ; ” but that contention has sine© 
been abandoned. In the High Court, Banerjl J., found that the 
only immovable property left by him w T as a grove in Salehnagar, 
which is valued at Rs. 866 in the plaint, and a dowankhana, which, 
it is admitted, was awarded to Durga Prasad at the time of the 
partition. But Aikman, J., while concurring generally with the 
judgment of Banerji, J., held that certain estates known as Fateh- 
pur and Saga! pur must also be treated as having descended from 
Gobind Earn. And at the hearing before their Lordships, the 

learned Counsel for the respondent admitted that a third estate, 
named Abhairajpur, must be taken as standing on the same 
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footing as the two awarded by Aikman, J* There is therefore no 
doubt that these five properties at least were inherited from 
Gobind Earn. 

There is evidence that he had other properties also. A wit- 
ness called on behalf of the respondent, named JBhairon Prasad, 
who is quite unconnected with the family, but a relative of the 
banking firm by which Gobind Earn was employed, says that he 
used to see Gobind Earn. He was a patwari (of several villages), 
and a karinda (agent) of Chaudhri Nan bat Earn/' the witness 7 
uncle. “ He used to come to Chaudhri Saheb's house.” “ He 
was worth twenty or twenty-four thousand rupees.” As this 
witness was 21 years of age at the time of Gobind Barn's death, 
and was in the habit of sitting daily at his uncle's place of busi- 
ness, he would have the means of knowing something about the 
persons employed in his uncle's firm, though he might not be 
minutely acquainted with their affairs, and their Lordships see 
no reason for discrediting his testimony. It tends to confirm the 
evidence of Hazari Lai, who values his father's estate at forty- 
thousand rupees, and says that besides immovable property he 
had mortgages and monetary dealings which, after his death, 
were gradually realized in cash by his sons. Hazari Lai's 
evidence was disbelieved on some points by Banerji, J., but after 
making every allowance for exaggeration on his part, their Lord- 
ships cannot but come to the conclusion that Gobind Earn left 
considerable property both in land and securities for money. 

This conclusion is supported by the circumstances of his 
family at and immediately after his death. It is conceded that 
he and his three sons constituted a joint Hindu family. When 
he died in 1849, his son Durga Prasad was about 20 years of 
age and a student at Bareilly Uoliege ; Jwaia Prasad was 17 or 
18 years of age ; and Hazari Lai 10 or 11, All three w r ere 
maintained and educated at their father's expense, No one of 
them was in any employment until October 1852, when Durga 
Prasad, then a first-class student at the Bareilly College, w r as 
appointed Officiating Visitor of the Bareilly District, on a pay of 
Rs. 70 per month. For about three years, therefore, the three 
brothers had been living on funds which they had not earned; and 
as they had also, in 1851, purchased the two estates of Fate-nhnr 
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and Sagalpur, to winch reference has already been made, for 
Es. 1,605 and Its. 1,550, respectively, it is tolerably clear that the 
money for these purchases must have been provided from funds 
left by their father* Abhairajpur was still inure valuable, as in 
1870 it was leased, together with Fatehpnr and a fraction of 
Sagalpur, at a jama of Es. 1,800 per annum. There is evidence 
also that Gobind Bam had lands in Kunja and other villages; 
and it is certain that besides the dewankhana already mentioned 
he left several houses in Bareilly, which are Mill in possession 
of members of the family* There were a bo debts due to, and 
mortgages held by, him. 

The property left by Gobind Earn, with its accretions, was 
held jointly by his three sons from tie time of Iris death in 1849 
until 1866. In that year a partition of tl e joint estates was made 
between the three brothers, and there is no Miggesfion that, at 
that time, any of them had any separate estate* Tl e share then 
taken by Durga Prasad was undoubtedly ancestral property, as 
between him and his sons, who from tl e moment of their birth 
acquired an interest in it. And as after the partition he and his 
sons lived together as a joint Hindu family until the time of his 
death in 1894, it is clear that he had no right to dispose by will 
of, at all events, this part of Lis property. 

But it was contended that any property acquired by Durga 
Prasad after the partition was acquired by him without the aid 
of ancestral funds, and with his own separate earnings,’* and that 
he therefore had the right to dispose of it as self-acquirer! properly. 
This argument derives support from the fact tl a' , after' entering 
the service of Government in 1852, Durga Prasad held various 
offices in the Education Department. In 1858 he was a Head 
Clerk in the English office, with a salary of ID* 150 per month; 
in 1862 he was a head master on a salary of Es* 200’ a month; ' 
in 1866 he was appointed a Junior Inspector of Schools cm Es* 300 
per month, and eventually he became an Inspector of Schools on 
a salary of Rs, 750 per month. In 1885, he retired on a pension 
of Es. 4,000 a year. During the latter years of his life, therefore, 
he was in a position to save a fair portion of his income. But 
what are the circumstances of the case ? It is admitted that Durga 
I rasad and his sons lived together as a joint Hindu family, and 
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it is established that there was a considerable nucleus of ancestral 
property in his hands after the partition. The onus was therefore 
on the respondent to prove that his subsequently acquired property 
was his separate estate. How has the onus been d ischarged ? The 
most reliable evidence on the point is that contained in the books 
of Lachmi Narain, a native banker of Bareilly, with whose firm 
Durga Prasad kept an account from 1886, the year of the parti- 
tion, until 1884, when it was closed. These books were produced 
on behalf of the appellant, and the clerk who produced them 
said : — “ I knew Durga Prasad, tie had an account with the 
firm. The income from villages and pay used to be deposited. 
There was but one account.” So far as their Lordships are able 
to form an opinion, this appears to be a correct description, and 
it was not controverted by the learned counsel for the respondent. 
The entries show that properties of considerable value were from 
time to time purchased by Durga Prasad, and that he did not in 
any way descriminate between the sources of his income, but 
blended them all in one general account. There is oral evidence, 
also, that his sons when they became of age to earn their own 
living, gave the pay which they received to their father, with 
whom they lived and by whom they were supported. This is 
strong evidence that there was but one common stock of the whole 
family, into which each voluntarily threw what he might other- 
wise have claimed as self-acquired ; and that the property purchased 
by, or with the assistance of, the joint funds, was joint property of 
the family, and not of any particular member of it. 

In the last year of his life Durga Prasad became dissatisfied 
with the conduct of his two younger sons, and made and registered 
a will, dated 3rd April 1893, by which, in effect, he divided the 
family property, which he treated as having been « exclusively 
acquired” by himself, in unequal shares between his three sons. 
By a subsequent will, dated 11th December 1893, which practically 
revoked the former will, and the execution of which is not now 
contested, he gave an allowance of Its. 35 per month, and a dwel- 
ling-house to each of his two younger sons, and left the whole ofjus 
remaining property to his eldest son, the present respondent. In 
this will no particulars of his property are given, but it purports 
to deal with H all the movable and immovable properties which 


Lab 

Bah abue 


Kaotaiva 

Lab. 



1907 


Lae 

Bahadur 

: w. 

Kahhaiya 

Lad. 


1906 

November 30 . 


256 TIIE IXMAX LAW JiKPOIiTS, [ VOI . XXIX. 

will constitute my estate on my death and which are my self- 
acquired properties.” 

In the view which their Lordships take of this case, there were 
no properties of Burga Prasad at the time of his death which 
aocoiding to Hindu law, could be classified as self-acquired, and 
the will is therefore inoperative to defeat the claim of the younger 
sons to a share in the family estate. They will therefore humbly 
advise His Majesty that the appeal ought to be allowed and the 
judgment of the High Court reversed with costs, and that the 
deerge of the Subordinate Judge of Bareilly, dated 30th March 
1898, ought to be confirmed. The respondent must pay the costs 
of this appeal. 

Appeal allowed. 

Solicitors for the appellants T. C. Summerhays di Hon. 

Solicitors for the respondent : — Barrow, Rogers <fc Nevill. 

J. V. w. 
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Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir William 

JBurkiit. 

PBEONATH A1UKEBJI (Plaintiff) BISHXATH Pi; ASAD (Pkfsctam).* 
ChvJ Procedure Code, section 43 - Suit to recover fees for medical attendance 
Fees partly secured by a promissory uoite— Separate suits upon the 
promissory note and for the unsecured balance— Latttr suit barred, 

A, a doctor agreed with 11 to accompany B to Hardwar as his medical 
attendant on a fee of R, 100 a day. After seven days 5 fa , tV e 4 a promissory 

Promised ; Be ™ ^ *, ^ was a vakil, also 

promised to assist A professionally in certain litigation, if, however, died 

efore he could fulfil his agreement to render professional services. A sued 

ihe :: UPOn ;j P IOI “ 1SSOI 7 note first, and subsequently in a separate suit for 
the balance of his fees for attendance at Hardwar under the alleged agreement 

barred bv ST * at ^ld that the second suit was 

the fee! fl r ! ( r 0aS 8eCti ° a 43 ° f C ° du of CUvil l'«oedure so far as 

£ mi: at ^ ~ d - ^ «* * - 

,, J 1 ? pi “ Mi£r w taen ft, medical attendant of 

the f a ther of t he defendant. The plaintiff alleged that in Jane 

District Judge of^enares da te^ the°6? r* TV* ^ ree of Paterson; Esq[,, .. 
Babu Hira Lai Sinha, Munsif of f li j ? e 1 190 ^ confirming a decree of 

? of Bonaree, dated the lath of Pobnuury X906, 
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190S ; when his patient Raghunath Prasad was seriously ill, he 
accompanied him to Hard war as medical attendant on the express 
agreement that he would receive as remuneration Rs. 100 per 
diem. The plaintiff says that he treated Raghunath Prasad at 
Hard war for 13 days; and; therefore, according to the contract, 
in respect of this attendance he was entitled to a sum of 
Rs. 1,300. He alleges that on the 1 8th of July 1903, Raghunath 
Prasad executed a promissory note in his favour for Rs. 700 in 
respect of the fees for seven days and undertook to act as his 
pleader in certain legal proceedings instituted by the plaintiff in 
lieu of the fees, amounting to Rs. 600, for the remaining six days. 
Raghunath Prasad died on the 26th of October 1903, and so was 
unable to render any legal assistance to the plaintiff in the suit 
in question. After the death of Raghunath Prasad, the plaintiff 
instituted a suit against his son Bishnath Prasad, the present 
defendant, to recover the amount due on the promissory note 
abovementioned. The present suit was brought to recover fees 
for the remaining six days at Hardwar, as well as for subsequent 
attendance ' at Benares from the 21 st October 1903 to the 26th 
October 1903. The Court of first instance (Munsif of Benares) 
gave the plaintiff a decree in one suit for Rs. 700 on the promis- 
sory note, but dismissed the other suit on the merits. On appeal 
the District Judge confirmed the MunsrPs decree in the second 
(the present) suit holding that sections 43 and 45 of the Code of 
Civil Procedure barred the claim. The plaintiff appealed to the 
High Court. 

Dr. Satish Chandra Banerji , for the appellant. 

Mr. IP. Wallach and Babu Saiya Narain , for the respondent. 

Stanley, C.J., and Burkxtt, J.— This appeal arises out of a 
suit which was instituted by the plaintiff to recover fees alleged 
to be due to him by the defendant in respect of the medical treat- 
ment of the late Babu Raghunath Prasad, the father of the defen- 
dant, and also fees for the treatment of the defendant. The Courts 
below have dismissed the suit on the ground that an earlier suit 
was instituted, which is said to have been in respect of the same 
cause of action. That was a suit for Rs. 700 for fees for seven 
days out of thirteen clays in which the plaintiff attended at Har- 
dwar upon Raghunath Prasad. The lower appellate Court held 
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. 1906 that the °laim now put forward, which is in respect of fees for the 
•Pbjbonath remaining six days of the thirteen and for fees of later atten- 
dances, ought to have been put forward in the former suit, and 

fZZT a0t having LeeU put fonvard in tbat s,lifc ; ifc « barred by the pro- 
• visions of section 48 of the Code of Civil Pioeedm e. That section 

provides, that. every suit shall include the whole claim which the 
plaintiff is entitled to make in respect of the cause of action. Tii e 
facts as alleged by the plaintiff are, that in the month of Jane 
1903 when Raghunat h Prasad was.-erieu-h ill, accompanied 
km to Hard war as medical attendant on the express agreement 
that he would receive as remuneration Es. 100 per diem. The 
plaintiff says that he treated Raghunath Prasad at. Hurd war for 
thirteen days, and therefore, according to the contract, in respect 
of this attendance he was entitled to a sum of R-. 1,300. 

He alleges that on the 13th of July 1903, Raghunath Pra-acI 

executed a promissory note in Ins favour for Es. 700 in respect of 

. fees . iov seven da - vs and undertook to act as his pleader 

in certain legal proceedings instituted by the plaintiff in lieu 

of the fees amounting to Rs. 600 for the remaining six days. 
Raghunath Prasad died on the 26th of October 1903, and “so 
was unable to.render any legal assistance to the plaintiff in the 
suit m question. The plaintiff now claims in the present suit 
the recovery of the Rs. 600 remaining unpaid, as also fees in respect 
subsequent attendance at Benares upon Raghunath Prasad and 

n f 1 fr0m fcha 21 st of 0c *°ber 1903 to the 26th of 

hdd that an f ‘ ^ iT" aPPelkte Court has > “ ^ve said, 
held that suit « barred by the provisions of section 43. 

to hf navfw a Ci f “ “ re8peCt ° f the Es - 600 which in alleged 
of RaLunathp dei ] cntered illfca for the treatment 

so far as rewards th ' ^ 0± ‘ lctloa willch 13 up in this case, 

“ ib8 — —■ 

in reality the bre»oh of the '*! ri * e “a-aso t-f notion was 

paragraph of the nl B agreement alleged in the second 

is true that Raghunath Prasad Prasad at Hard wflr - 1(1 

the payment of R« 7 nn touted a promissory note to secure 
pajment d Es. 700 on woo-nt of fees fa seven h„t the 


: ‘tmw 

m : m 



f VOI,. XXIX.] ALLAHABAD SERIES, 259 

fact that this security was given does not take the case out of 
section 48 because of the proviso to that section, which is in the 
following terms ; — ({ For the purposes of this section an obligation 
and a collateral security for its performance shall be deemed to 
constitute but one cause of action.” The contention, therefore, 
that the cause of action on the promissory note is one cause of action, 
and the cause of action for the recovery of the balance of Rs. 600 
forms another cause of action, is not well founded. The cause of 
action is in reality, as we have said, the breach of the agreement 
to pay Rs. 100 per diem for attendance at Hard war. When then 
the plaintiff instituted his suit for the recovery of the amount of 
the promissory note he ought in our judgment, to have incl tided 
in his claim a claim for the balance of Es. 600. O wing to the death 
of Raghunafch Prasad the agreement which he had entered into to 
appear as a pleader for the plaintiff in satisfaction of portion of 
the claim, became incapable of being fulfilled, and this occurred 
before the institution of the plantifPs first suit. At that time the 
plaintiff* was in a position to fall back upon the provisions of the 
agreement as it originally stood. We therefore think that as 
regards this portion of the claim the appeal must fail. 

The claim, however, includes a claim for fees for attendance 
at Benares in the month of October 1903. This attendance was 
not provided for in the agreement which is set foith in paragraph 
2 of the plaint. The same considerations, thereto e, do not apply 
to it. It really is a claim for reasonable remuneration for services 
rendered by the plaintiff to Raghunafch Prasad and his family 
and does not come within the purview of the earlier agreement. 
In respect of this matter it would appear that a separate cause of 
action arose. This indeed the learned counsel for the defendant 
respondent admit*. 

We therefore must allow the appeal as regards this portion of 
the claim for medical attendance at Benares from the 21 st of 
October to the 26th of October 1903. This portion of the claim 
the learned District Judge has not considered. B e has peremptori- 
ly disposed of it as being obnoxious to the provisions of section 43. 
We think that that section dees not preclude the plaintiff* from 
pressing this portion of bis claim. We, therefore, so far as this 
portion of the claim is concerned, set aside th* rWvoo - ■ 
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appellate Court and remand the appeal to that Court with direc 
tions that it be re-admitted on the file of pending appeals in if* 
original number and be disposed of on the merits. In all other 
respects the appeal is dismissed. We think that under the 
circumstances the respondent is entitled to half the costs of this 

XiXX dir “‘- w * “ J - ” oiM ” E - 10 ft ° ~ * * 

Decree modified. 

Before Mr. Justice Sir Qeorqe Knox. 

PIRBHU NAB AIN SINGH (Decebe-hoidbb) *. BALPEO MISRA 
( Ju b g ir ent-b eb toe) * 

" Z"? r ”/ 1882 (***" °S MJ. m«m no — Mortgage*- 

S2S ST* ° /Uv SI 

... t *»“ 

~ - «—■ f-r *» - ** A’SECT’ 

This was an application by a mortgagee for a deere« « 

“** 8 “ fc 9 » » f «• h* of pizl;. X 

interest possessed at the time nf tt ' 6 b to the 

of the application under section 90 by the m o if and . at the tim0 
gaged property. The finding return ed 

" p d ? g - either tinu\ 

for' the appellant. ** ^ ^ Snd MunsIli fmwd, 

that the property mortf a m ? fo ^ down is fco the effect 

holding of which the 

*«« o7 

1904. a U nv " UI MuesH of B emr :*ZZ 


(1) (1903) I. L. B., 26JAU., 25. 
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mortgagor was not the 
nor is at the present day, 
himself with the 
is concerned^ is 
bring to sale. T 

cannot refer me to any ruling which ^ 
order may be granted under section 90 of the 


! da se of the last settlement; 
is that the appellant finds 
property mortgaged to him , which/ so far as he 

which he certainly cannot 
> appears for the appellant 
goes so far as to- say that an 
— - — J Iransfer of Property 
Act where no property has been put to sale because from no 
fault of the mortgagee the property mortgaged to him cannot be 
bi ought to sale. The remedy given by section 90 is an extraor- 
dinary remedy and must, therefore, be applied with great care and 
jealousy. In the present case it does seem a hardship th li the 
mortgagee is deprived of bis security from no fault of his own 
and is now barred from enforcing a personal remedy in the 
ordinary way The learned vakil asks me to apply the principle 
laid down by Aikman, J., in Kedar Math v. Ghandu Mai fl) 
wheie, at page 27, the learned Judge remarks as follows -—“ii 

the present case the respondent brought to sale the whole of the 

mortgaged property which he could sell; and has thus exhausted his 
r.ght, under the order abeolnte » and farther on adds 
pears to me that on this state of facts it would be in the higheL 
degree rneqn, table to refts. him , decree by which alone he 
recover from fas judgment-debtors the unpaid balance of monev 
wfach they owe fan. But the procedure adopted by the d«e! 
holder m that case was one which could be brouo-ht into 
w.th sections 88, S9 and 90 of the Transfer of property' Ac “o 
toe present case ,» > not so. It seem, to me I h , ve 

native but to dismiss tbe appeal, but without costs as no on" 
appears for the respondent. ; 0 0110 

Appeal dismissed, 

(1) (1903) I. 1. !{., 26 All., 25. 
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■ Before Sir Join Stanley, Knight, Chief Justice, and Mr, Justice Sir William 

Burkilt . 

MUNSHI and 0X0SE3 (Defendants) ». DAULAT and others 
(Plaintiffs), # 

Act Ko. IV of ISS2 (Transfer of Property Act), section, $Q-~ Mortgage— 
Redemption ~~K feet of purchase by mortgagees of part of tin mortgaged 
property, 

Whcu tiie integrity of a mortgage lias been broken up upon the purchase 
by the mortgagees of the equity of redemption in a portion of the mortgaged 
property, the right of redemption of each of the several mortgagors is confined 
to his own interest in tlie mortgaged property; he cannot redeem the remain- 
der of the mortgaged property against the wishes of the mortgagees. Kami 
Azimut AU Khan v. Jaw Adr Sing (i), Kunzy Mai v. Farm Mai (2) mi 
& Irish C bunder Bey v. Jummotd Be (3) followed. 

This was a suit brought by nine persons alleging themselves 
to be the heirs of the original mortgagors to redeem a usufruc- 
tuary mortgage. The Court of first instance (Additional Mud gif 
of Ghaziabad) found the interests of the mortgagors in the pro- 
perty mortgaged were separate, and also that the plaintiff Daulat 
was the only one of the plaintiffs who was in fact entitled to 
redeem as heir to one of the original mortgagees. That Court 
accOidiogly gave Daulat a decree for redemption <4 1 is share. 
The plaintiffs appealed. The lower appellate Court ymhoidinate 
Judge of Meerut ) found that the original mortgagees, J wala .Nath 
and Dehi Singh, had sub-mortgaged their rights under the mort- 
gage in suit, and that some of these sub-mortgagees had acquired 
by purchase portions of the mortgaged property. This circum- 
stance, however, had not, according to the Subordinate Judge, 
the effect of destroying the integrity of the mortgage. In the 
result the lower appellate Court gave Daulat a decree for redemp- 
tion of the whole of the mortgaged property. The defendants 
.appealed to the High Court, 

Munshi Gokul Prasad, for the appellants, 

Mr. K IL Sorabji , Babu Purge & Ghamn Bamrji, Bafau 
Girdhari Lai Agarwala and Babu Lakshmi L'araut, for the 
respondents. 


I 

S| .IV',., : 


* beeond Appeal ho. 1078 of 1905, from a decree of Mr. H. David, Subor- 
ajnate Judge ot Meoruc, .cUted the 27th of May 1905, reversing a decree of 
iaadit t»uru 3 Nawm Majjo, Additional Mansif of Ghaziabad, dated the 30th of 
November xyu3. * 

(1) (1870) 13 Moo. I A 404. (2) (1879) I, h. li., 2 All., 565, 

- (3) (1000) 5 C. W. k, 83. 
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Stanley, C.J., atid Burkitt, J, — The question raised in this 
appeal appears to us to be concluded by authority* It is this— 
whether, when the integrity of a mortgage has been broken up 
upon the purchase by the mortgagees of the equity of redemption 
in a portion of the mortgaged property, one of several mortgagors 
is entitled to redeem the remainder of the mortgaged property 
against the wish of the mortgagees, or is his right of redemption 
confined to his share of the property ? In the case of Nawab 
Azimut Ali Khan v. Jowahir Sing (I) their Lordships of the Privy 
Council held that co-mortgagors, who were entitled to a portion 
of mortgaged property, could not redeem against the will of the 
mortgagee any portion of the mortgaged property save their 
own village. They held that the mortgagors could not acquire 
the intere-t of the mortgagee in other parts of the mortgaged 
property against the will of the mortgagee. They say in the 
course of their judgment that u bhe appellant the mortgagee), 
if desirous of retaining possession of the ?e villages as mortgagee 
is entitled to do so against the plaintiffs, wh ose right in that case 
is limited to the redemption and recovery of their village of Hus- 
seinpur upon payment of so much of the sum deposited in Court 
as represents the portion of the mortgage-debt chargeable on that 
village.” In this Court in the ease of Knray Mai v. Puran 
Mai (2), Spankie and Oldfield, JJ., adopted the same view and 
quoted the authority of the ease to which we have referred. In 
that case it was held that where all the proprietors of an estate 
joined in mortgaging it, and the mortgagee subsequently pur- 
chased the share of one of the mortgagors, and one of the mortga- 
gors sued to redeem bis own share and also the share of another 
of the mortgagors, he could only redeem his own share. To the 
same effect is the decision of Rampini and Sale, JJ., in the case 
of Qirish Oimnder JJey v. Juramoni JDe (8). In view of these 
decisions we must allow the appeal \ but before we can finally 
determine it, we must have findings of the lower appellate Court 
upon certain issues. These are as follows:— . . 

" (1) What portion of the mortgaged property has been pur- 
chased by the defendants, or any of them, and how 

(l) (1870) 13 Moo. U (J 404 (2) (1879) I, L. R„ 2 AIL 665. 
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much of it still remains subject to the mortgage o 
10th of JuI y 18 4S in the pleadings mentioned? 

(2) What portion or share of the mortgaged property belong, 
to the plaintiff's and what proportion of the mortgage-debt 
is chargeable against that portion or share, regard being 
had to the provisions of section S2 of the Transfer of 
Property Act? 

We remand these issues to the lower appellate Court under 
the provisions of section 566 of the Code of Civil Procedure, and 
direct, the Court to take such additional evidence as ma - be 
requisite On return of the findings the parties will have the 
usual ten days for filing objections. 

Issues remitted. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. JusHre Sir William 

-Burlritt, 

1UM K1SHAJV SHASTARI (PiAlKMrrl „ k'mm ,, 1T „ 

Act No XV of 1877 n r,- T j KAbH1 L AI (ltoaM>AKl).» 

No. XI of 1877 f Indian Zimitation Act), section U-Zimitaiion- 

requisite for obtaining a eopu.” 

Aigar v. Subramama Aiyar (I) dissented from. 

th. c37L“ ‘• P r 1 0n4er “ oti< » 1 10 » f the Letters Patel „( 

z rtlr :, j : 4E r of w > j - iie ^ <* «>. «, 

‘ forth 1Q that judgment, which was as follows 
. Knox J.-The solo question which has to be considered in 

for obtaining a copy of the judgment on [shiohlhc'Zcvm 
appealed against is founded ' and the similar ^i heT' 

^fTS; Damely ; ; the fcime « £ obt^j;: 

which the nersou ^ &§aim >’ refer only to cases in 

authorized agent appSor^heT ** JT° Q ” ^ 3 pr0p6rIy 

The date ofthe decree i fche^f T ^ Judgmeat or decrce - 
— — * “ the 30fch June 19U4. The defendant 


• 'Appeal No. SO of 1008 undo, section 10 of r 4" " 

m n-3021 iq tr iun 10 of tJi 8 Lettets Patent, 

u; (ibOd) 12 Mad., h, J, ( 3S5, 
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o^iouH s : wh f her ” ■»- *-h 

ft. hands of his Z* ^ PI, , 6 . !I “ t S "'h' 1 Irft «» matter in 

judgment on the 5th of July "1004 T ! * °° Py ° f th<i de " ree “d 
not prepared until the 18th ^tiy fc TO<> 

the delay was, not that ostensibly given bv tl, f ° r 

ment, but, as the learner! L,/ g by the eo PJ in g depart- 

decree was not drawn up antilfh/im Tt’i^ *“! thai! tbe 
copies being ready was posted on the 18 th July the 

and properly allowed thntlfiu smJn1 )- It is allowed, 
fte appellant hersjf'o “hm- ^ ”“ de by 

she would have teen MtMed t0 ' by ” me W 
requisite in this case for obtaining « . 14 cla ^ s £hat "ere 

judgment. The lower ^ , 7 ™°* ^ d « re — <> 

grant any portion of this time h ‘ baS ' however > refused to 
entitled to get the benefit of the tileteke^' ^ is onl ? 

of the decree, when the copy is annKed (T p “ parm S ft e »PJ 
behalf and with the intentLr. I pp / or f ’P herself or on her 
the learned Judge is attacked ° appea m S- Th “ view taken bv 
por.ofit theleaSed S Ifet'he ‘T* ^ ~ P " 

‘ion to a case which is to t f T “ < '“ t bas «» !W “J *tten- 

£r— v 8 «rl f :“ d ?• r s ». 

the lower appellate Court is „nr 7 n»kr 7, ^ Tt View taken by 
cited above, but the judgment! by “» 
no reason of auy kind whatever for the T “ *“* *»•*» 

»“d with all due deference to the 1 sT .grossed therein 
“ 80 , I am not prepared to read into”*' ( .“ dges wfao decided that 
»f W77, the words . J~ !“ “* 0 P »f Act So. XV 

appealing or on Ms behalf and wM n a . Pph$d f or % **« JJorty 
The Limitation Act is an A- ivt, f mtmtion «f appealing ’ 
and the language ofsueh an Act shiml n 6Ii8ti ng rights, 

•tacd. In the pi . 6sent wo^d bebr 7 -” 5 "'^ 

iauguage of the section to hold that J/ “ “°° Mstent with the 
matter to her vakil and the vakil left* 6 ** 18 app8,la ' 1 “ W* this 
to be deprived of the time his '^k *t is 


ixfis i mnAur taw bkpobts, 


XXIX 


1907 if she had signed the application herself and handed it over to the 
Ram Kishax eame olerk for presentation to the Munsarim. Indeed the dan^or 
Shastabi of holding this view is in the present ease accentuated ).y the ihet 
Kashi Bai. that tlie decree was not ready until tiie 16th of July, and tljo lady 
would have had only 24 days instead of SO days, if jho time 
occupied in preparation of the decree le not allowed to her. The 
appeal therefore prevails. I set aside the decree of the lower 
appellate Court upon this preliminary j cent, and icinand He case 
under section 562 of the Code oi Cmi Procedure, to that Cou lt 
with directions to re-admit the appeal to its original number of 
pending appeals in the register, and to dispose of it according to 
law. Costs will follow the event. e 

On this appeal : — 

Dr. Tej Bahadur Sapru, for the appellant 

The respondent was not -represented. 

Stanley, C. J., and Buukitt, J.-We agree with , he learned 
Judge of this Court m the conclusion at which he arrived. We 
think it would be unduly restricting the language of section 12 
of the Limitation Act if we weie to bold, as did the lower Court" 
that the application for a copy of the judgment must necessarily 
be by the appellant or somebody ] roved to have been acting in 
the matter as her agent. The Language of section 12 is very 
g + ?^ eral ; 11 P rovides that the time requisite for obtaining a copy 
o he decree shall be excluded in the computation of time. The 
section does not say by whom the copy is to be obtained, nor does 
it mtiodu.ee the words which have been suggested a- necessarily 
embodied m the section, showing that the copy must Le obtained 
for the purposes of an appeal. We dismiss the appeal with costs. 

■\ '■ L/..'-' Appeal dismissed. 
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B „ William JBurUtt. 

, -All IvtrXWAIi A>’D 0 IMBS (D™ AMs) . MAHMUD FATIMA 

ClW , n- ,7 ATOTHEB (PjUiOTCTjra).* 

% <» w ,^-JL.uZ ’ ~ «*— . ««/««• 

r Iiie plaintiffs sued as heirs of their a 

tlieir father’s estate from the hands of differ "t 0 ' rccover various portions of 
that the defendants set up different titles t * ienees ’ &eld that the fact 
them would not make the suit bad for nmlt f Va ™ US PW ' ti0Ds lle,d b ? 
one cause of action, namely, ZdJZnTlTTT'' Th ° pkintiffa 

of his property ^I7; h lf at t°l tlleir *»• to recover 

0) distinguished. 

(3), /»<&»• **,, v. ffw . a i A " v * 

JBHkmw ATto (3) referred to ^ ^ * nd Jf ** Aar v. 

Ihe facts of tiie case out of which th~ „ . 
are as follows : i 1 e?ent appeal arises 

sion^of 0 ttrent^m^^Y ^ 0 ^ 88 ^ 7 T’ *** “ P0SSes ' 

share in the village of Khardauli ancUf sTmeltl ^ “ 

TO ^ Jaud in another village, died on the“n mT ° fre8tab ®? 
leaving his widow, the first fipfp h 4 . 0 ^ U S 11 ^ 1892 , 

AW ^uZ^ZrLTtT 

plaintiffs, his two daughters, him surviving ’ Afl S °™’ md the 

satisfaction of a decree obtained by one Gandtro^ " ** 

was of Yasinnagar and 5 biswas of Khardauh and 7 • ° 

muafi land were foreclosed and • 1 and a third of the 

•» « ‘0 the dffeltT 8 ; 1 ™ “ ,d b j 

another party, the ancestor of the defendant \r * f . 8 aad 
a sale-deed, dated the 25 th of July 1904 e’ k ?‘ A ^m, under 

village of Khardauli was fT ^ ^ the 

The suit out of which this anneal h • defen <Jants 5 and 7 . 

12th of September 1904 by the nl WM instifcllted °° the 

• wiw -,r~ .V ie of «- he™ „ f 


— ' — ..,*4 yr 

triefc JiMgo'of MampurC dattdlhe 30 th of T bT^I^V 

** **»*“* ** 

S (W7) ti&sil&’gl ( ( % 29 c«ic, an. 

(5) C190SO L L, B% ( T } Js h ' B - 1X 33. 
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January 
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_ HlU snd Brett ' JJ> > sa y: “The cause of action of a plaintiff suing 
in ejectment cannot, so far as wo can perceive, ! e affected by the 
title under which the defendant professes to hold rr^o-i.V It 
matters not to the plaintiff kow He defendant may , xj.Iain the 
fact that he is m possession or seek to defend hi- rosse«ion 
What concerns the plaintiff is tint another i- yn- fully in 
possession of what Belongs to him and that fact give*! ini lis 
cause of action. If this is so where t: ere i- L h , , n, , lM ,»n ia 
possession, can tbeie he a difference ivheu tie laud i- in tJ . A 
possession of more than one ? We ti ink „< t. h a; j :iJ 11S , * 
far as the plaintiff’s cause of a< lion i coneei red, ti at it i, u v , m * 
of indifference to him upon what gr< ends tl e <1 l!e;ent , ,,,e«< ia 

possession may seek to justify the \nvngu>l detent!, n ol what b 

his A hat he is entitled to ehm is the i eeovery of , gs,m of 
his land as a whole, and not in fragments, and we think that all 
persons who oppose him in the enforcement of that C ) t are ro«- 
cerned m his cause of action and org! , a,,-, ruinuh^, he made 
parties to a suit m which J.o seeks to give tfloci n, i; •” \ Ve 
agree with the learned Judges in this . f ei/uew of 

he law. We may also refer with a ]F „vrl to two clecisi- „ i u 
h,s Iligh Court mwnich the question ox nriM v.u 3 

com-ulered Ike one is that of Pno’ur A ■*.<>• v. <?#, 1 , ,/m 
and the other the ca.-e of Mazhar All Kknv> y y - . . , , 

Khan (2). 

For these reasons the appeal fail* and is olismii cd with costs. 
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Attachment — 1'oaer of TahsiUUr h .■„ / ’“** " Cudt! ^’ etcli,J » 

realization of revenue. '* t ~' ‘ r '•menl for 

Meld that a Talisildar has no m r ,„ . , 
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of Government revenue, nor is a warrant issued by a Tahsildar validated 
by a general authority to that effect given to him by the Collector of the 
district. 

In this case the tahsildar of a tahsil in the Gorakhpur dis- 
trict reported to the Collector that the inhabitants of a particular 
area within the limits of his tahsil were giving him trouble as 
regards the collection of land revenue, and asked for a general 
permission to issue warrants d£ attachment against them. The 
Collector granted the permission asked for, and the tahsildar 
accordingly issued certain warrants of attachment to a proba- 
tionary tahsildar, When it was attempted to execute these war- 
rants by seizure of property the tahsil peons were resisted by 
Radhe Lai and other persons, though no harm of any serious 
nature was caused to them. Radhe Lai and others were charged 
with the commission of offences under section 147 and section 
358 of the Indian Penal Code and -were convicted and sentenced 
to varying terms of imprisonment by a magistrate of the first 
class. They appealed against their con victions%nd sentences, but 
their appeals w T ere dismissed by the officiating Sessions Judge, who 
confirmed the Magistrate’s order, Radhe Lai and others then 
applied in revision to the High Court, their main plea being 
that the issue of a warrant of attachment by a tahsildar was 
illegal* 

Mr. A . JET. (7. Hamilton , for the applicants. 

The Assistant Government Advocate (Mr. W> K, Porter ) 9 for 
the Crown. 

Richakds, J.— This is an application for revision of an order, 
dated the 20th September 1906, of the Officiating Sessions Judge 
of Gorakhpur, confirming the order of Babu Ganga Prasad, a 
magistrate of the first class, sentencing the first three applicants 
to five months 5 under sections 147 and 353 of the Indian Penal 
Code and sentencing the last five of the applicants to three months 5 
rigorous imprisonment each. 

It would appear that the applicants had made default in the 
payment of Government revenue. Property was seized under 
what was alleged to be an attachment under the provisions of the 
Land Revenue Act; of 1901. The applicants resisted the seizure 
of the property and hence the charge against them and their 
conviction* 
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It is contended on behalf of the applicants that the attachment 
was illegal Section 147 of the Land Revenue Act empowers 
the Collector to attach and sell the property of a person making 
default in payment of Government revenue. Section 227, sub- 
section 16; confers this power to attach and sell property upon 
an Assistant Collector of the first class in charge of a sub-divi- 
sion of a district. Section 228 confers a li ke power on an Assistant 
Collector of the first class although he is not in charge of a sub- 
division, but his power is limited to such cases or classes of cases 
as the Collector may from time to time refer to him for disposal 
The Act in no case confers this power of attachment and saloon 
any other person. The attachment in the present ease was not 
made by or under the authority of the Collector, cr of the Assistant 
Collector in charge of a sub-division, or by an Assistant Collector 
to whom the case had been referred under the provisions of section 
228, The attachment and sale was made by the tahsildar, who 
gave some kind of a warrant of authority' to the probationary 
tahsildar. The only sanction for the action of the tahsildar was 
a general order which the Collector had endorsed on an applica- 
tion by the tahsildar dated the 24th llav 1906* 

This application or document commences with a kind of a 
report from the tahsildar to the Collector that the landholders 
are troublesome people who know the law and against whom it 
•would be advisable to have a general order for attachment and 
sale. The endorsement by the Collector purports to grant a 
sanction to the general attachment in pursuance of the prayer of 
the application. In my judgment the at tachment and sale of the 
property was illegal It is quite clear that the Legislature con- 
ferred the power of sale and attachment only upon the Collector 
and Assistant Collector of the first class in manner already 
stated. The Collector and Assistant Collectors of the first class 
are bound to exercise themselves the power and discretion vested 
in them by law, and they have no right to delegate their authority 
to a tahsildar. The Board's Circular, VoL I, Fart III, relating 
to the recovery of arrears of land revenue under the Land 
Revenue Act of 1901, Rule No, 4, expressly provides that process 
under section 149 is only to be issued by or under the orders of 
the Collector or Assistant Collector in charge of the subdivision* 


foil. XXIX,] 'ALLAHABAD SE&IJGB. 27S 

In my judgment the passing 4 of a general order for all cases 
whether of a sub-division or particular villages or village is not 
a compliance with the Act or rules. It is stated that the practice 
adopted in this ease is a general practice. If this is the case, 
the practice in my judgment ought to cease. 

On the general merits of the case it would appear that the 
persons seizing the property were acting in good faith under 
colour of their office, The convictions might be sustained under 
sections 352 and 147 of the Indian Penal Code, if not under section 
353. It is unnecessary, however, to alter the convictions in view 
of the order which I now intend to make. Being of opinion that 
the applicants have been sufficiently punished by the imprisonment 
they have, already undergone, I direct that in the cases of those 
applicants whose terms of imprisonment have not yet expired, 
they be immediately released. In the cases of the other applicants 
I make no order. The record may be returned. 


APPELLATE CIVIL, 


j Before Mr . Justice Sir George Knox and Mr, Justice Richards. 

IMTIAZI BEGAM ( J rn g ment-ueb tob) v. DHUMAN BEG AM (Decbee- 
holdeb) and BANDE ALI (Auction purchaser ). 11 
Civil Procedure Code , sections 310A, 244i fcJ^Kxecutton of decree — Order 
refusing to accept a deposit tendered under section 310 A~~ Appeal. 

Meld that an order refusing to accept a deposit tendered under the pro- 
visions of section 31GA of tlio Code of Civil Procedure is an order falling 
within the purview of section 244 (c) of the Code and is appealable as such. 
Gulzari Lai v. Madho Ram (1) and JPhul Chand Ram v. Nursingh Rcrshad 
Misser (2) referred to. Bashir »ud-din v. Jhori Singh (3) not followed. 

In this case Dhuman Begarn in execution of a decree against 
Imtiazi Begam caused certain immovable property of the judg- 
ment-debtor to be sold. The sale was held on the 13th of Sep- 
tember 1905, and the property was purchased by Bande Ali and 
Ali Husain. On the 2nd of J7overnber 1905, the day upon 

♦ Second Appeal No. 377 of 1906 from a decree of H. W. Lyle, Esq., Dis- 
trict Judge of Farrukhabad, dated the 3rd of January 1906, confirming a decree 
of Babu Gopal Bas Mukerji, Munsif of Kaimganj, dated the 6th of December 
1905. 
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which the Civil Courts reopened after the Dashera vacation, the 
judgment-debtor made an application under section 31 OA of the 
Code of Civil Procedure to have ti e sale set aside; but did not 
deposit the necessary amount in the treasury until the 3rd of 
November. The Court of first instance (Mum-if of Kaimganj) 
dismissed the application as barred by limitation. An appeal 
was preferred by the judgment-debtor to tie District Judge of 
Parrukhabad who, however, held tl at no appeal lay. The judg- 
ment-debtor then appealed to the High Court. 

Munshi Gulzari Lai , for the appellant. 

The respondents were not represented. 

Knox and Richards, JJ. — The lower appellate Court, follow- 
ing the decision of this Court in Bashir-ud-dm v, Jhori Singh 
(1), dismissed the appeal pending before it on the ground that no 
appeal lies from an order passed under section 310A of the Code 
of Civil Procedure, i-efusing to accept a deposit tendered under 
that section on the ground that it was too late. In the ease cited 
this Court came to that conclusion in consequence of the view 
then taken “ that a purchaser at an auction sale was not a 
representative, within the meaning of section 244 of ihe Code of 
Civil Procedure, of a party to the suit in execution of the decree 
in which the sale had taken place.” Since then, however, this 
same question as to whether a purchaser at auction sale is or is 
not a representative, within the meaning of section 244, of a 
party to a suit, came up for decision before a Pull Bench of this 
Court, and it was laid down in the case of Gulzari Lai v, Madho 
Bam (2) that an auction purchaser at a sale held in execution of 
a simple money-decree against a judgment-debtor whose pro- 
perty has been ordered to be sold at the suit of mortgages in a 
mortgage suit is a representative of the judgment-debtor within 
the meaning of section 244(c) of the Code of Civil Procedure. 
The result of this is that the case of Bashir-ud-din v. Jhori 
Singh can no longer be cited as an authority, and an appeal does 
lie from an order passed under section 310A. The same view was 
taken by the Calcutta High Court in Phul Cho.nd Bam v. 
Nursingh P ershad Mitser (3). The appeal is decreed, the decree 
of the lower appellate Court is set aside, and the proceedings are 

(I) (1896) I. L. R 19 AH 140. (2) (1904) 1. L. R., 26 All., 447. 

(3) (1899) I. L, R. f 28 Calc., 73, 
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remanded to that Court with instructions to that Court to readmit 
them on the file of pending appeals and dispose them of according 
to law. W e make no order as to the costs of this appeal. 

Appeal decreed and came remanded. 


REVISION AL CIVIL. 


Before Mr. Justice Sir Q-eorge Knox and Mr. Justice Richards. 

BAM NAB, AIN DUBE (Plaintiff) t>. THE SECRETARY OF STATE FOR 
INDIA IN COUNCIL (Defendant).* 

Regulation No. V of 1799, section 7 — Kscheai-— Property taken charge of hy 
District Judge — Period from which title vests in the Secretary of State . 

Where property of a person dying intestate is taken charge of by a 
District Judge acting under section 7 of Regulation No. V of jl799, such 
property does not vest in the Secretary of State until the period prescribed 
by the Regulation has expired. 

The facts out of which this application arose are as follows. 
The District Judge of Benares purporting to act under the pro- 
visions of section 7 of Regulation No. V of 1799 took temporary 
custody of the property of one Musammat Janki; who had died 
within his jurisdiction; as was alleged, Intestate. There was no 
immediate claimant to the property. V) hilst the property of 
Musammat Janki was in the custody of the District Judge ; one 
* Ram Narain Dube instituted in the Court of Small Causes a suit 
against the Secretary of State seeking to recover certain arrears of 
house rent which he alleged to have been due to him by Musam- 
mat Janki. The Judge of the Court of Small Causes dismissed 
the suit on the finding that according to the provisions of Regu- 
lation Y of 1799 the Secretary of State had not at the time the 
suit was brought become the owner of the property which bad 
been of Musammat Janki in her life-time. The plaintiff then 
came to the High Court under section 25 of the Provincial Small 
Cause Courts Act. 

Munshi Golcul Prasad , for the applicant. 

Mr. A. E. Jiyves for the opposite party. 

Knox and Richards/ JJ. — -Bam Narain Dube, the petitioner 
in this case, brought a suit against the Secretary of State for India 

* Civil Revision No. 27 of 1906. 
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APPELLATE CIVIL. 


Before Mr . Justice Sir George Knox and Mr, Justice Mic&ardi* 

BUI EAM and OTHEBS (Decree-hoibebs) 1?, HET RAM others (Jtxb&* 

MENT-HEBTOBS). # 

Act Wo, XV of 1877 f Indian Limitation Act), section 7 / schedule II } arti- 
cles 178 and l l 79~~~JSxecution of decree— Limitation — Minority, 

On the 11th of May 1886 a decree under section 88 of the Transfer, of 
Property Act, 1882, was pissed in favour of one S L. In June 1888 S L died 
leaving- him surviving three sons, all minors. On the 30th of April 1889 
these three sons, still minors, made an application for an order absolute 
under section 89 of the Act. Nothing further was done towards execution of 
the decree until the 1st of October 1904 when the three sons, one being still 
a minor, again applied for an order absolute for the sale of the mortgaged 
property. Meld that the application of the 1st October 1904 was not barred 
by limitation. Zamir Masan v. Sundar (1) followed. BJiagat Bihari Lai 
v. Bam Math (2) and Baldeo v. Ihi Haidar (3) referred to by Richards, J. 

In this case one Sukh La!, on the 11th of May 1886, obtained 
a decree under section 88 of the Transfer of Property Act, 1882, 
against Hefc Earn and others. Sukh Lai the decree-holder died 
in June 1888 leaving him surviving three sons, who were at the 
time of their father’s death all minors. On the 80th of April 
1889 the sons, who were still ali minors, made an application for 
execution of the decree obtained by their father, which in subse- 
quent proceedings was taken to be (as stated in the judgment of 
Knox, J,) an application for an order absolute for sale. Prom 
that date no further proceedings were taken until the 1st of Octo- 
ber 1904, when another application was made for an order abso- 
lute. At this elate one at least of the three applicants was a 
minor. The Court of first instance (Munsif of Moradabad) held 
that the application of the 1st of October 1904 was barred by 
limitation and dismissed it, and the decree-holders’ appeal from 
this order was likewise dismissed by the District Judge. The 
decree-holders thereupon appealed to the High Court. 

Dr. Tej Bahadur Sapvu, and Pandit Brij Mir am Quriu , for 
the appellants. 

* Second Appeal No. 664 of 1908 from a decree cf W. F. Kir ton, Esq., 
Additional District Judge of Moradabad, dated the 27th of April 1906, con- 
firming a decree of Babu Bans Go pal, Munsif of Moradhbad, dated the 6 th of 
'May 1905* ' V.:' vV;-;- ", 
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190? Baba J oginrfro Nath Chnudkri (for whom Babu Sarat 

Sex Rah Chandra Chaudliri ), for the respondents. 

Het *r am, K^ox, J. This second appeal arises out of a decree granted 

under section 88 of the Transfer of Property Act, in favour of 
Sukh La], father of the present appellants, as against the judgment- 
debtors, who are respondents. The decree was given on the 11th 
of May 1880. Some time in June 1SSS Sukh Lai died, leaving 
him surviving the three appellants, who were all minors at 
tiiat time. On the 80th of April 1$SD these three sons, still 
miners, made an application for execution. The lilo connected 
with these proceedings has been destroyed, but the parties and 
the Court have proceeded upon tie assumption that it was au 
application for an order absolute, and it is diflieult tr. see that it 
corfd have been far nmthing also. Hk.iI * fete up to the 1st 
ot October 1J04 no farther proceedings appear to have hoe,, taken 
by the decree-holders. Both ,1c Conrls I el™ held ti nt article 
US ot the second schedule of the Indian Limital ion Act governed 
the piesent appheatien, and further that as time had begun to 
m ■ ,e life-time of Sukh Lai, the application out of which this appeal 
has arisen was time barred. In appeal before „< it b conhided 
*T. even os,„m,ng that time bad began to run during tl,e lift, j„„. 

° be appellant’s fatlier, the steps taken in ISM) saved the decree 
to,,, becoming tuue barred. Our attention was called to the Pull 
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(B (1899) I. L. H, 22 AH, 199. 
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from that date. At that date all the present appellants, who were 
then minors, were entitled to make the present application. The 
youngest Earn Ratan is still a minor and can sue up to a period 
within three years after his disability has ceased. That time has 
not yet arrived, 

Richards, J. — In my judgment this appeal is concluded by 
the decision of the Full Bench in the case of Zamir Hasan v. 
Sundar . In that case a decree had been made in favour of two 
decree-holders. The decree was for sale upon a mortgage, which 
was subsequently made absolute, and then one of the decree-holders 
died. An application for execution was made by the widow of 
one of the deceased decree-holders, and the Full Bench held that 
this application saved limitation and enabled the minor children 
of the deceased decree-holders to take advantage of section 7 of 
the Limitation Act after they attained majority. In the present 
case the decree was made in favour of Sukh Lai, What must he 
taken as an application to make the decree absolute was made in 
1889 by the sons of Sukh Lai, and this application was within time. 
It seems to me that the present case is on all fours with the 
decision of the Full Bench, It is said that th ere is some apparent 
conflict between the Full Bench decision and the decision of this 
Court to which I myself was a party, namely Bhagat Bihar i Lai 
v. Bam Hath (1). In that case a decree having been made in 
favour of one Baijnath, the decree was made absolute on the 21st 
of March 1896. On December 11th, 1897, Baijnath died leaving 
the respondent Ram Nath, a minor, as his heir. The Court held 
that as time had begun to run in the lifetime of Baijnath, the 
respondent could not take advantage of section 7 of the Limitation 
Act. It is only necessary to point out that in that case there was 
not, as there is in the present case, and as there was in the Full 
Bench case, an application within time. This application, as has 
been already pointed out in the judgment of my learned brother, 
is an application which is a step in aid of execution. It was 
decided in the case of Baldeo v. Ihn Haidar (2) that although 
the first application to make absolute an order for sale under 
section 89 of the Transfer of Property Act is regulated by article 
178 ; that application is nevertheless a step in aicl of execution, and 
* (1) (1905) I, L. R., 27 All, 704. (2) (1899) I* h R», 27 All, 625, 
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Before Mr* Justice Manerji and Mr 
EMPEROE v, BHOLA SIXOH 
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Seld that the offence of which the tbre 
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Queen Empress v. Duma Baidya (I) followed. 
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execution of a deciee of the Small (.’a 
Singh and his son Jauhari, the decree-hc 
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subsequently, went after them and attacked, them with lathis* 
Ganeshi Lai received from one of the three a lathi blow on the 
head which fractured his skull and killed him, the witnesses, how- 
ever, though they saw the three men hitting Ganeshi Lai with lathis, 
were too far off to be able to say which one of them struck him 
on the head. Ehola Singh and Jauhari were convicted by the 
Sessions Judge of Agra and sentenced to transportation for life 
under section 304 of the Indian Penal Code. They appealed 
to the High Court. * 

Babu J* A. Mukerji , for the appellants. 

The Assistant Government Advocate (Mr. IF. K. Porter ) , for 
the Crown. 

Bahebji and A I km ah, JJ. — This is an appeal by Bhola 
Singh and His son Jauhari against their conviction under section 
304 of the Indian Penal Code and the sentence of transportation 
for life passed on each of them. It appears that a Civil Court 
Amin went to attach the cattle of the accused in execution of a 
decree of a Court of Small Causes. Pie was accompanied, among 
others, by one Ganeshi Lai, a servant of the decree-holder. 
When the Amin's party was seen approaching, the accused untied 
their cattle and drove them off to the jungle. One buffalo was 
seized, and Ganeshi Lai and another man, Ram Charan, went in 
pursuit of the other cattle. The appellants and Khem Sahai, 
another son of Bhola Singh, who has absconded, went after them 
and attacked them with lathis. Ganeshi Lai received a blow 7 on 
the head which fractured his skull, and also injuries on the right 
side of the chest. As a result of the blow on the head he died 
shortly afterwards. These facts are fully proved by the witnes- 
ses for the prosecution. None of them, however, is able to say 
whose blow caused the fracture of the skull w T hieh resulted in 
Ganeshi Lai’s death. The question therefore is whether on the 
evidence the two appellants can be convicted of causing the 
death of Ganeshi Lai. As it has not been proved that the appel- 
lants or either of them struck the fatal blow, and as there is 
nothing to show that there was a common intention on the part 
of all the three assailants to inflict such injury as was likely to 
cause death, we are of opinion that the appellants cannot be 
convicted of the offence punishable under section 304 of the 
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Pecal Code. 1 11 absence of evidence to show that 

Iw ian waS 3 * comm on intention to cause death or such injury as 

fciere r , f „ „ nse death we think that section 84 of the indian 
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' . Code V ould not apply. Our view is supported by (he 

JL in Qimn-JSmpress v. Diwia Baidya ( 1 ). In that case 
threepersons assailed the deceased and gave him a heating in the 
1 f nnp of the prisoners struck (he deceased a blow on 
s head which resulted m his death. All three were convicted of 
® inR tho death of the deceased, and were sentenced to transpor- 
for life In a PP ea ^ Jiulgoa, whilst Mtstaining 

tfiftion of the accused who had struck the fatal blow, held 
that in the absence ol P™oi that ail the prisoners hud a common 
intention to inflict injury likely to cause death, the other accused 
could not bo convicted of murder. We Lave now to consider of 
t offence the appellants should be convicted. We think that, 
bavin® regard to the fact that lathis were used by all the three 

aV1 -i b that the probable result of the use of lathis was at 

assails n tS; &n& » iJ . , - .* *, , 

least, rievoua hurt, the common intention of the assailants may be 

deemed to have been to cause grievous hurt. Weaio therefore 
of opinion that all of them must be held to be guilty of cans- 
in(T , n . iev0U8 hurt. so iar alIcw l!ie a i>l'oal as I o wt aside tho 
V'°iction under section 304 and the sentence of transput ration 
for life, and, convicting th® appellants under section 823 of the 
T T- a Penal Code, sentence each of them to rigorous imprison- 
^nt for five years with effeet ^ rom t5i e 4th of October 1906. 
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Before Mr. Justice Sir George Kmx and J fr* Justice Richard*. 
KANHAYA LAB A53> omms (Dspehuajtxb) , v„ 8AEUAK SINGH 
(PiAIKTIFS*), * 

Aet Jfo» III of 1877 (Indian Registration Act), sections 70 and 77 — Registra* 
tion-~Suit to compel registration — Grounds of such suit. 

Where a Registrar refused to register a document presented to him upon 
the grounds that there was not sufficient proof that the document was executed 
Jjy authority of the alleged executant and that there was undue and unex- 
plained delay in presenting the document for registration, it was held that a 

® First Appeal No. 65 of 1906 from an. order of Balm Baja Nath, Subor* 
.. ofa TndM of Farrukhabad, dated the 12th of April 1006. 
dmate Judge of (1) (%m) L L> ^ 10 M id. 483. 
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strife would lie under section 77 of the Indian Registration Act, 1877, to compel 
registration. 

Held also that in a suit under section 77 of the Registration Act the Court 
is only concerned with the genuineness of the document sought to be registered 
and not with its validity. 

KudratM Begum v. Najib-wn-nissa (1) and Mctj Lakhi 0-hose v. Debendra 
Chundra Mojumdar (2) referred to. 

The facts of this case are as follows :• — 

The plaintiff applied to the Sub-Registrar of Kanauj for the 
registration of a deed of mortgage alleged to have been executed 
by one Musammat Sundar on the 20th of August 1904. Before, 
however, registration was obtained Musammat Sundar died ; her 
heirs refused to appear before the Sub-Registrar, and in conse- 
quence the plaintiff's application was struck off* on the 17th June 
1905. The plaintiff then applied to the District Registrar of 
Fatehgarh ; but his application was rejected on the grounds (1) 
that the execution of the deed was not proved, and (2) that no 
satisfactory explanation was given for the long delay (nearly 
eight months) of the plaintiff in applying for registration. The 
plaintiff then brought the present suit under section 77 of the 
Registration Act, 1877, asking for a decree to compel registration 
of the mortgage deed. The Court of first instance (Munsif of 
Kanauj) held that the suit would lie; but dismissed it upon the 
ground that the mukhtarnama in virtue of which the mortgage 
deed was executed in behalf of Musammat Sundar was not shown 
to have been explained to the executant and therefore could not 
bind her. On appeal by the plaintiff the lower appellate Court 
(Subordinate Judge of Farrukhabad) held that the question of 
the validity of the deed was not a matter to be considered with 
reference to registration, but only its genuineness, and accord- 
ingly remanded the case to the Court of the Munsif under sec- 
tion 562 of the Code of Civil Procedure for disposal on the 
merits. Against this order of remand the defendants appealed to 
the High Court. 

Maulvi Ohulam Mujtaba , and Munshi Gulmri Lai for the 
appellants. 

Dr. Tej Bahadur Saprw } for the respondent. 

Knox and Richards, JJ. — This was a suit under section 77 
of the Registration Act. It appears that an application was 

(1) [(2897) I. L. R., 25 Calc., 93, (2) (1897) I. L. R. 24 Calc,, 668. 
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1907 made for the registration of a deed, dated the 22nc 

Ivan hay A 1904, -which purported to bo executed on behalf of 

■Las mat Sundar, by one Makhan Lai as her mukhtar-an 

Sabdab of one Sardar Singh, plaintiff in this suit. The d 
Sing-h " 

not presented for registration within the four month 
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supported by the ruling iu KudratU Begum y. NajiUm- 

Tie second point urged was that , inasmuch as the deed was 
not executed by Musammat Sunday it was necessary not only to 
ascertain whether or not she had given the mukhtarnama V 

Makhan Lai, but also to ascertain whether or not she as a parda- 
nashin lady had understood the contents of the mukhtarnama 
and had the same explained to her before she executed it 
Neither in the Court of first instance nor in the grounds of 
appeal has any point been taken as to the evidence by which the 
execution of the mukhtarnama was proved. The mukhtarnama 
was duly registered and a certificate of its registration was 
gwen in evidence, but it was not proved that the mukhtarnama 
was fully explained and understood by Musammat Sundar. I n 
our judgment this was not a matter which the Registrar or the 
Civil Court m a suit brought under the provisions of section 77 
of the Registration Act should take into consideration. The 
Registrar and the Court in such a suit ought to concern themselves 
with the genuineness of the deed and not its validity This 
view is supported by the decision of the Calcutta High Court in 
tie case of Raj Lakki Ghose v. Debenclra CImndra Mojumdar 

( ). . Accordingly the second ground of appeal also fails and we 
dismiss the appeal with costs. 

Appeal dismissed . 
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dars for the same village—, Ses judicata. 

Where there are two Iambardara for the same village thov , 

matter of convenience, elect to divide the village between them for purpose! 

•Appeal No. 75 of 1906 under seetiou 10 of the Letters Patent. 

(1) (1897) I. L. R„ 25 Calc,, 93. (2) (1897) I. L. R., 24 Calc., 668. 
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dismissed the suit. The plaintiff did not appeal, but filed separate suits. 
Held that this decision did not amount to a res judicata as to the Iambar« 
dars* joint or separate liability in a subsequent suit by the same co-sharer 
against them for profits of other years. 

This appeal arose out of a suit brought by a co-sharer 
against two lambardars jointly for profits of his share In the 
village. The defence was that, inasmuch as the two lambardars 
collected separately each for his own 10 bis was of the village, a 
joint suit was not maintainable, and further that this question 
was res judicata. The plea of res judicata was based on 
the following facts. On a former occasion the plaintiff had 
brought a similar suit for profits against the same two lambardars 
jointly. In that suit it had been decided by an Assistant Collec- 
tor that a suit against the lambardars jointly was not maintain- 
able; and the plaintiff, instead of appealing against it, had 
acquiesced in this decision and filed separate suits. The Court 
of first instance (an Assistant Collector) dismissed the suit upon 
the ground of res judicata and this decision was affirmed by the 
Officiating District Judge in appeal. The plaintiff then appeal- 
ed to- the High Court, and his appeal coming before a single 
Judge of the Court was dismissed upon the same ground. The 
plaintiff thereupon filed this present appeal under section 10 of 
the Letters Patent of the Court. 

Babu Lakshmi Narain, for the appellant. 

Babu Parbati Charon Chatter ji and Pandit Boldco Ram 
Dave, for the respondents. 

Staheey, OX, and Bubkitt, J.— This is an appeal from a 
decision of a learned Judge of this Court affirming the decision 
of the District Judge, which upheld the decree of an Assistant 
Collector of Etawah. The suit is one by the plaintiff) a co -sharer 
in the village, to recover Ms share of the profits of thu village 
from the two lambardars, Mukhta Prasad and Musammat Mohan 
Kunwar, for the years 1809 to 1310 fasli. The plaintiff owns 
about y^th of the village and is entitled to that proportion of 
the profits of the village. The defence set up was that the 
plaintiff w r as wrong in suing both the defendants jointly, and 
that he should have sued each one of them separately for the 
amount of the profits which might have been collected respec- 
tively by each. 
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^°w as ■ to that matter our learned brother remarks : — a 1 
Would have thought that the office of lam bard ar, even though 
exercised by several persons, was a joint office and that the fact 
that each mad© separate collections was a mere matter of conve- 
nience between themselves.” In this view of the law we entirely 
concur. When these two defendants were appointed lambardars, 
they were appointed jointly as lambardars responsible to Govern- 
men t for the payment of the revenue of the joint mahal and res- 
ponsible jointly to the co-sharers for their shares of its profits. 
e ^ ac t that these two lambardars for convenience sake may 
ave ^vided the village amongst themselves and one of them 
Hiay have collected profits in one portion and the other in another 
poition is a matter with which the other co-sharers have no con- 
cern. It i s a ma tter of private arrangement made by the lam- 
ai ars for their own convenience. It is an arrangement which 
Eiay be retained or altered from year to year if the lambardars 
so chose, but it does not compel any one co-sharer to look to any 

one lambardar as the person responsible to him for his share of 
the profits. 


. rea k r eliance is placed on a question of res judicata which 
antes out of a decision by an Assistant Collector of the first class 
in a previous suit. That suit w as by the same plaintiff against 
tie same defendants. The latter pleaded that they were not 
ia e to be sued jointly and the Court of the Assistant Collector 
6 . C ttat plea -was correct and dismissed the suit. The 

p am tiff did not appeal, but instituted two separate suits. It is 
contended that the decision of this case is res judicata and gov- 
the present case. In that argument we are unable to concur. 
la ' ^hen decided in that case was that the two lambardars 
weie not jointly responsible to the plaintiff for his share of the pro- 
ts of the year then in suit by reason of the arrangement between 
t © efendants. The present suit has nothing whatever to do with 
t e P x ofits that were in suit then. Tor all ive know the arrange- 
ment between the lambardars may have changed completely; but 
as a matter of law the defendants are jointly responsible to the 
p aintiff for hi s share of the undivided profits of the mahal. It 
p u ^ e for the defendants — and specially the defendant Mukhta 
rasa to say to the plaintiff w I have collected a very small 
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share of your profits ; therefore you should not sue me jointly with 
the other defendant ; you must sue both separately.'” That, we 
think, is not the correct view of the law in view of the joint res- 
ponsibility of the respondents. This suit has been dismissed in 
all the lower Courts on the ground that the decision of the Assis- 
tant Collector, to which we have just referred, operates as a res 
judicata. In our opinion that conclusion is wrong. Wo must 
therefore allow this appeal, set aside the judgment < .£ all the 
lower Courts as also of the learned Judge of this Court, and as 
the suit was decided in the Court of first instance on the 
preliminary point that it was not maintainable against tho two 
defendants, we remand the record through the lower appellate 
Court to the Court of first instance under section 502 of the Code 
of Civil Procedure to be replaced on the tile of pending eases and 
tried on the merits. Costs hero and hitherto will abide tho event. 

Appeal decreed and cause r i moulded. 


Before Sir Join Stanley, Knight, Chief Justice, ami Mr. Justin- Sir milinm 

BurkUt, 

DAMMAR SINGH axd akothee (Piaiktuts) J’lKITn: SINDH akj» 

asotheb (Defesdakis) .* 

Civil Procedure Code, section 443 - Guardian ad li'an-A nnl - il(mnl 
ad litem other than . the- eerUjleti/vd gr irdtav* 

Held that the appointment, apparently i.y an oversight, a, pmniiun ad 
htem to a minor defendant of a person other than thr certificated guardian 
amounted tonomoro than an irregularity and would not of itself vitiate either 
a decree passed iu a suit or a sale consequent upon sueli decree. 

The facts of this case are as follows. Pirbhu Sin«h and 
another sued Dammar Singh and another who were minors, and 

Til ™ “ guardian adUtm. 

ItihJ ZT ! T ’ gn ”“' e °* U ' e f “‘ ll “‘ 

7, “1 “ rtlfi “ ted ****** "( 0., minor 

and S ° ” ghl t,W ***** » **» 

, P P } °f the rumors was brought to sale The def^n 

daut. than brought the present unit ashing for ,1 * ' 

the decree and sale in the former suit we ‘ ,7 
that they had not been Tm>n w fe , 011 Ue S^nnd 

a P 10 P eil y ^presented. The Court of first 


dinate S Ju°dgo o/Ihahfa^npnr 0 dlted the^^Tr ° f BaI ” 1 1I:uilw Das. KaW- 
eoree of Baba Keshab Das, Munsif of SahasVtoSSoa^li' ApdK 
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instance (Mimsif of Shabjahanpur) decreed the suit io part and 
dismissed it in part. Bo h sides appealed. On appeal the lowe 
appellate Court (Subordinate Judge of Shah jaban pur) dismissed 
the plaintiffs r sait altogether. The plaintiffs thereupon appealed 
to the High Court. 

Babu Jog indr o Hath Ohaudhri for the appellants. 

Maulvi Muhammad Ishaq for the respondents. 

Stanley, 0. J., and Buekitt, J. — We think that the view 
expressed by the learned Subordinate Judge is correct. There is no 
doubt that in appoint! ng the mother of the minors as their guardian 
ad litem when there was already a certificated guardian, the 
Court acted in violation of the provisions of section 443 of the 
Code of Civil Procedure. That section provides that where an 
authority competent to appoint a guardian was appointed or de- 
clared a guardian or guardians of the person or property or both of 
the minor, the Court shall appoint him guardian ad litem , unless 
it considers for reasons to be recorded by it that some other person 
ought to be so appointed. It does not appear in this case that 
the Court did consider that any person other than the certificated 
guardian ought to be appointed, for it is admitted that no reasons 
for the appointment of the mother as guardian were given in the 
order pa-sed by the Court appointing her. In fact it would seem 
that the Court was ignorant of the fact that Jhirnni Singh had 
already been appointed a certificated guardian. It is contended 
before us that the appointment of the mother was illegal, and that 
in consequence of this illegality the decree passed in the suit 
aid the sale consequent upon the decree are nullities. We are not 
aware of any authority for such a proposition. We are disposed in 
the absence of authority to hold that; the violation of the pro- 
visions of section 443 by the Court is merely an irregularity and, 
as such, does not of itself vitiate either a decree passed in a suit 
or a sale consequent upon such decree. For these reasons we con- 
cur in the finding of the lower appellate Court and dismiss the 
appeal with costs. 


Appeal dismissed . 



1907 • 
Jamary 22. 


THE INDIAN LAW KEPOBTa, [VOL. XXIX 


Before Sir Join Stanley, Knight, Chief Justice, and Mr. Justice Sir Willia m 

MurkiU. 

BAMBAB SI3STGE km akotheb (FfcAXX?zv*8). t \ JAWITRI KUNWAE 

(DEFE.VBAXt). • ^ ,-i. 

Act Ko. IV of 1882 (Transfer of Property Act), section 41— Transfer by 
Defensible owner— Owners of property transferred, minors -Guardian in* 
capable of consenting to apparent ownership of transferor. 

Meld that the guardian of a minor owner of immovable property is in* 
capable of consenting, even though such consent be express, to a third person 
holding himself out as owner of the minor’s property, so as to enable a trans* 
feree from such person to claim the benefit of section 41 of the Transfer of 
Property Act, 1882. 

The facts of this ease are briefly as follows; — The plaintiffs 
Dambar Singh and Slab Sahai Singh were entitled bv right of 
their father Jai Singh to certain immovable property. Whilst 
these plaintiffs were minors under the guardianship of their 
mother Rukmin Kunwar, one Beni Singh the plaintiffs’ half- 
brother acted as sarbarahkar of his step-mother JRnkmin 
Kunwar. In this capacity Beni Singh sold to Jawitri Kunwar, 
who was his wife, certain property which was really the property 
of the minors. . On attaining majority the plaintiffs sued to re- 
cover from Jawitri Kunwar the property go sold to her by Beni 
Singh. The Court of first instance, treating the transaction as a 
sale by an ostensible owner within the meaning of section 41 of 
the Transfer of Property Act gave the plaintiffs a decree condi- 
tional upon their repaying to the defendant the sale consideration 
amounting to Bs. 6,000. Against this decree the plaintiffs 
appealed to the Higli Court. 

Mr. R E. O’Conor, Babu Jogindro Nath Chaudhri and 
Dr. Tej Bahadur Sapru,, for the appellants. 

Maulvi Muhammad Ishaq , for the respondents, 

Stanley, C.J., and Buekitt, J.-Tfae suit out of which this 
appeal has arisen, is closely connected with First Appeal 
No. 261 of 1904, m which we have delivered judgment to-day. 

fatted r t I® f membered that one Beni Singh and his 
7™* I*! SlEgh ’ had some ^'igation which eventually ended 

Z WM0h Beni SiDgh 0 ne-half of the pro- 
— Y ~ ~ — father ’ Jai Slp g h > remained in possession of the 

Patt* 
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remamder. Beni Singh’s wife was one Jawitri War. This 

rj?T c .T p ° ssession ° f ° ertain ^ C h w er& CO n. 

veyed by Bern Singh to Musammat Jawitri Kunwar by a sale- 

deed of the 22nd of Januarv i SSft Tt- • , , , , S * le 

q. , , , , 01 Janaar ^ 1886 - It is contended that Beni 

mgh had no title whatever to make that conveyance. This 

*** was not raised in the Court below. Most of the villages 

conveyed by that sale-deed came to Jai Singh after the partitfon 

between him and his son, Beni, on the successive deaths of two 

and°im n 8m « a - T^haand Musammat Khushalo in 1881 
OL o. 88 ’ ° n , fc ^ lr deaths the properties of their husbands, 

S Singh and Dhuma Singh, came to Jai Singh by collateral 
succession It is shown that Beni Singh for some time acted as 
earbarahkar of his step-mother, Musammat Rukmin Kunwar- 
from the death of Jai Singh in 1885 down to the year 1887. In 
the latter year Rukmin Kunwar was appointed guardian of the 
person and property of her minor sons. It was during this 

ZtT t0 1 f 7 A wMh Beni Biogh ™ 

, that he executed the transfer to his wife, Musammat Jawitri 
unwar, after having had his name recorded in respect of those 
villages on his father’s death. The transfer purports to have 
been made m consideration of a sum of R s . 6,000, which 
em Singh acknowledges to have received from his wife. 
Ihe plaintiffs appellants, who are the sons of Jai Singh by his 
wife Musammat Rukmin Kunwar, claimed possession of these 
villages as part of their father’s estate. The Subordinate Judge 
gave them a decree for possession, but on condition that they 
should repay to Musammat Jawitri Kunwar the sum of Rs. 
6,000, which was said to have been paid by her to her husband as 
consideration for the sale. The reason which the Subordinate 
Judge gives for the orders is because it was purchased by Musam- 
mat Jawitri Kunwar «in good faith, in lieu of Rs. 6,000 at a 
time when Beni Singh was the ostensible owner of the property 
with the implied consent of Musammat Rukmin Kunwar, the 
mother and guardian of the person and property of the plaintiffs, 
and Musammat Jawitri Kunwar, a fardanashin lady, had acted 
in good faith after taking reasonable care to ascertain, so far as 
she could that, Beni Singh had power to transfer the said property 
to her.” We find it difficult to understand exactly the reason* 
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given by the Subordinate Judge for refusing to give other than a 
conditional decree. Presumably this order is passed under the 
provisions of section 41 of the Transfer of Property Act, that 
section lays down as follows : — “ Where, with the consent, 
express or implied, of the persons interested in immovable 
property, a person is the ostensible owner of such property and 
transfers the same for consideration, Ac., (Seed* Xow the first 
point to notice in this case is that the consent, express or implied 
which is to be given must le that of the persons interested. Who 
were the persons interested in the villages which form the sub- 
ject of the deed of conveyance ? They were, undoubtedly, the two 
plaintiffs appellants. They were the only jiersons who could give 
such a consent, whether implied or express. But at the time 
when this transaction took place they were infants of tender yeans 
who could not possibly give such consent. Then the learned 
Subordinate Judge says With the consent of the mother and 
guardian Musammat Bukmin Kunwar.” But Musammat llukmia 
Kunwar was not a person personally interested in the pro- 
perty, and we are unable to say that the consent, even if express, 
given by a guardian to a third party to hold himself out to the 
world as the owner of the infant’s property, would bo such a 
consent as is required by section 43 of the Transfer of Property 
Act. To hold so would be to open a wide door to fraud. We 
note the fact that it is admitted on both sides that there is no 
shred of evidence that consent was given by Musammat Bukmin 
Kunwar. We would also point out that at the date of the 
conveyance by Beni to the respondent, Musammat Bukmin 
Kunwar was not the guardian of the property of her children. 
For the above reason we are of opinion that the lower Court acted 
wrong y in imposing in its decree a direction that the appellants 
should first of all pay Bs, 6,000 to Mnsamjnat Jawitri, 

Mr, . O’ Conor, for the appellants, also complains that the lower 
Court given m*» path only from tlio date of the deere. 
an not fiom the date of the institution of the suit. We think 
that as a matter of course on getting a decree for the recovery of 
mesne profits a successful plaintiff is entitled to mesne profits 

modify the^cr ^ iaSbitUti ° n of tho suit * We therefore 

motlily the decree to this extent. For th* 
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this appeal, and we give the plaintiffs appellants a decree for 
possession of the property in suit unrestricted by the burden of 
paying Rs. 6,000 to Musammat Jawitri Kunwar, and we give 
mesne profits from the date of the institution of the suit. The 
appellants are entitled to their full costs in both Courts. 

We may mention that several objections were filed in this 
Court after the presentation of the appeal under the provisions of 
section 561 of the Code of Civil Procedure. According to law, 
those objections should have been filed within one month from the 
date of the service of summons on the respondent. Now here it 
has been shown that the summonses were served on the 5th of 
December 1904, and these objections were not filed until the 9th 
of January 1905, that is to say, they were four days late. They 
should have been filed on the 5th of J anuary at the latest. An 
attempt has been mad© to explain this delay by saying that the 
respondent was away from the village when the summons was 
served. An affidavit has been put in to support this excuse for 
the delay. To that affidavit we give very little credit. We 
cannot understand how the person who swore to its truthfulness, 
who is the agent of Mu^ammat Jawitri, did not, if his story be 
true, at once inform her of the service. Further we have before 
us the affidavit of the process-server who swears that Musam™ 
mat Jawitri was at the time in her house, that he could not 
obtain access to her, and he was obliged to affix the summons on 
the door of the house. We refuse to entertain the objections and 
reject them with costs. 

Appeal decreed. 


JBefore Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir William 

JSurhitt. 

60BIND EAM (Plaintiff) v. MASIH-ULLAH KHAN and othebs (DEFEN- 
DANTS.) # 

P re~ empUon~*"W ajibub arz — Custom— ^Effect of perfect partition, no neto 
wajih-ubarzes for the new mahals being framed. 

Where a village, in which, according to thewajib-ul-ars?, a custom of pre- 
emption existed amongst the co-sliarers, was divided by perfect partition into 
three mahals, but no fresh wajib-ul-arzes were framed for the new mahals, it 
was held that the custom was either abrogated ir>. its entirety, or remained 
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• First Appeal No. 72 of 1905 from a decree of Maulvi Mania Bakhifc, 
Additional Subordinate Judge of Aligarh, dated the 20th of December 1904, 
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bireiy to the eo. sharers in the vurlniis new tealiala inter $e* 
'■mat AM (l) discussed, DalganJ t* Singh v, Knibi Singh 

ip^-n eu4«;»m as record-* 
Ivi yaiiipitr B fieri a m 
Xne terms of the wajib-ui-arz were as fol- 
lows : M If any co-sharer wishes to fnm-tvr his share i,v mort- 
gage^ or sale, he shall do so fir-f, to the eo~haiw» of the village, 
and if any stranger causes the price of the >! are to he entered in 
the document in excess of the real price in order to deprive the 
co-sharers of the village of their right, the proper price shall be 
determined by arbitration or by the oflieer for ti c time being.” 
After the framing of this wajib-ul-ar/, the village, originally 
one, was divided by perfect partition int>. tlneo mal ahs of JO, fi 
and 5 biswas, but no fresh wajib-ul-am* were framed for the 
new mahals, Then the owner of a share in the 10 Idswa mahal 
sold Ins share to the owners of one of the 5 bt- was mahals, and 
the owner of another share in the 10 b?«wn mahal brought the 
present suit for pre-emption. The Court of first instance (Subor- 
dinate Judge of Aligarh) dismissed the suit-, being of opinion 
that the village had been divided into four mahals, and not throe, 
and that the pre-emptor was not therefore a co-sharer in the 
mahal to which the property sold belonged, and was in no better 
position than the vendee as regards the right of pre-emption. ’ 
The plaintiff appealed to the High Court, contending that, inas- 
much as be was a co-slmrer in the malm! in which the property 
sold was situated, lie had a claim to pre-empt superior to that of 
the vendee whose property was in a different mahal. 

Babu Kedar Nath and Babu Lakhshmi Narain, for the 

appellant. ? 

Pandit Moti Lai Nehru and Qazi Muhammad Zahur, for 

the respondents. 

C ' J ‘ ! and BUEKITTj J, “ The ^ 18Stion evolved in 
t is appeal is concerned with the effect upon a custom of nre- 

a Villase 0f a of the village, 

the folio • ° h K T ,mr Bheria ’ sitlIatein khe di-trict of Etah, 

was :i$zT a : m T 8 x cMon : imiM 


applicable in its entirety t 

Madri JPrasad v, Mamai J 
(2) referred to. 

This was a suit for 
ed in the wajib-ul* 
the Etah District, 
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.wishes to transfer his share by mortgage or sale, he shall 
do so first to the co-sharers of the village, and if any stranger causes 
the price of the share to be entered in the document in excess of 
the real price in order to deprive the co-sharers of the village 
of their right; the proper price shall be determined by arbitration, 
or by the officer for ’th e time being,” The village at the time of 
this wajib-ul-arz consisted of one undivided mahal, but it was, 
before the sale which has given rise to this litigation, divided by 
perfect partition into three raahals. The plaintiff Gobind Earn 
is the owner of 5 biswas of one of these mahals, and the share 
which is the subject matter of the suit is the remaining 5 biswas 
of that malial, which belonged' to the defendant Laehmi Narain. 
The vendees are Masi-ullah Khan and Zamir-ul-Hasan Khan, 
who purchased his share from Laehmi Narain. No new wajib- 
ul-arzes were framed at the time of partition. The' learned, 
Subordinate Judge, -wrongly, we think, held that the village 
was divided into four mahals, and that neither the plaintiff 
nor the vendees were co-sharers in the mahal which was the 
subject matter of the sale, and that therefore the plaintiff and 
the defendant vendees stood on the same footing- as regards 
pre-emption, and on this ground he dismissed the plaintiffs suit* 
It appears to us clear from the khewat that the village was 
- divided into three mahals only, namely, mahal Rafat Khan, 
consisting of 5 biswas, mahal Masih-ullah Khan, consisting of 
. 5 biswas, and mahal Chainsukh of 10 biswas. This appears from 
the closing khewats for the years 1302 and 1805 fasli which have 
been proved. The mistake of the learned Subordinate Judge 
arose from the fact that in the khewat of the 10 biswas mahal 
Hafiz Muhammad Rafat Khan is described as the mortgagee of the 
share consisting ox o biswas of Laehmi Narain, while Musammat 
Xiatan Kunwar is described as the owner of the remaining 5 biswas. 
This fact by no means establishes that the mahal of 10 biswas 
formed two mahals. The learned advocate for the respondents 
admitted this, and was not able to support the view of the Court 
below. On the ground therefore on which the Court below 
dismissed the plaintiffs claim the decree cannot be supported* But 
the learned advocate for the respondent contended that as the 
yendees were co-sharers in the village before the partition, they 
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.wishes to transfer his share by mortgage or sale, be shall 
do so first to the co-sharers of the village, and if any stranger causes 
the price of the share to be entered in the document in excess of 
the real price in order to deprive the co-sharers of the village 
of their right; the proper price shall be determined by arbitration, 
or by the officer for the time being .' v The village at the time of 
this wajib-ul-arz consisted of one undivided mahal, but it was, 
before the sale which has given rise to this litigation, divided by 
perfect partition into three mahals. The plaintiff Gobind Earn 
is the owner of 5 biswas of one of these mahals, and the share 
which is the subject matter of the suit is the remaining 5 biswas 
of that mahal, which belonged to the defendant Lachmi Narain. 
The vendees are Masi-ullah Khan and Zamir-ul-Hasan Khan, 
who purchased his share from Lachmi Narain. No new wajib- 
ul-arzes were framed at the time of partition. The" learned. 
Subordinate Judge, wrongly, we thick, held that the village 
was divided into four mahals, and that neither the plaintiff 
nor the vendees were co-sharers in the mahal which was the 
subject matter of the sale, and that therefore the plaintiff and 
the defendant vendees stood on the same footing as regards 
pre-emption, and on this ground he dismissed the plaintiffs suit. 

It appears to us clear from the khewat that the village was 
■ divided into three mahals only, namely, mahal Rafat Khan, 
consisting of 5 biswas, mahal Masih-ullah Khan, consisting of 
5 biswas, and mahal Chainsukh of 10 biswas. This appears from 
the closing khewats for the years 1802 and 1805 fasli which have 
been proved. The mistake of the learned Subordinate Judge 
arose from the fact that in the khewat of the 10 biswas mahal 
Hafiz Muhammad Rafat Khan is described as the mortgagee of the 
share consisting of 5 biswas of Lachmi Naraio, while Musammat 
Eatan Kan war is described as the owner of the remaining 5 biswas. 
This fact by no means establishes that the mahal of 10 biswas 
formed two mahals. The learned advocate for the respondents 
admitted this, and was not able to support the view of the Court' 
below. On the ground therefore on which the Court below 
dismissed the plaintiffs claim the decree cannot be supported. But 
the learned advocate for the respondent contended that as the 
yendees were co-sharers in the. village before the partition, they 
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have the same pre-emptive rights in respect of every part of the 

village as the plain tiff's. 

This raise- tbe important question wi at is tho effect of the 
perfect partition of a village upon a right existing by custom under 
which each co-sharer in the village was entitled to pre-empt the 
sale to a stranger of any portion of 1 lie village. 31 r. Kerfar Nath 
on behalf of’ the appellant contended that in a case such as the 
present, upon perfect partition of a village into in aha Is, only the 
co-sharers in the mahal, portion of which is sold to n stranger, can 
pre-empt the sale, and that co •sharers in other mnlials have no right 
of pre-emption whatever. 

If this view he correct, tho effect of perfect partition is 
undoubtedly to modify the custom of pre-emption as it previously 
existed. The custom is no longer a custom whereby any co-sharer 
in the village is entitled to pre-empt the sale of any portion of 
the village area, but is split up into customs which restrict the 
right of pre-emption to the co-sharers in the limited .area of the 
village portion whereof has been sold to a stranger. It appears 
to us that this cannot be ; we think that the custom which previ- 
ously prevailed must be treated either as subsisting in its entirety 
or else as having been abrogated by perfect piutiiion ; that if the 
custom exist at all after partition it must be the old cu-fcom and 
not modification- of the old custom. Id the effect of partition is to 
abrogate the custom entirely, then cadit quimtio. If on the other 
hand it continues to exist alter petition, it cannot, we think, do 
so in a modified form. A custom must be not merely ancient, 
but it must be continuous, uninterrupted, uniform, certain and 
definite. As Sir Arthur Strachey, C.J., in the case o£ Dalganjan 
Singh v. Kalka Singh (1) said in dealing with the record of a 
custom of pre-emption in the wajib-ul-arx of a new mahal created 
by perfect partition : — “ It cannot be something absolutely 
new, or the word custom would bo a misnomer. It must 
therefore be something which existed before the new mahal 
and before the partition, something therefore which existed in 
the time of the old mahal, which has survived the partition, 
and which is recognised as still applicable within the new 


mahal.” 


Illlllil 




(X) (1899) I. L. R., 22 Alb, X. 
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We are unable to accept the view expressed by the learned 
Judges who decided the case of Badri Branctd v. ffasmat AH * as 
far at least as it applies to a right of pre-emption existing by custom. 
In that case upon the perfect partition of a village fresh wajib- 
ul-arzes were prepared for each mahal, recording that each mahal 
was to maintain a right of pre-emption as set forth in the wajib- 
ul-arz applicable to the whole village. The learned Judges held 
that such custom or contract, whichever it might be, must be held 
to be subject to such modifications as are rendered necessary by 
the partition, Blair, J. ; in delivering the judgment of the Court 
says : — “ Now such custom or contract, whichever it may be, 
must be held to be subject to such modifications as are rendered 

* The judgment in this case was as follows : — 

Blaib and Banebji, JJ.—The suit out of which this second appeal arises 
is a suit brought by the respondent for pre-emption under the following 
circumstances : — The village in which the property sold is situated was subject 
to a waj ib-ul-arz in which the custom or contract, in our opinion it matters 
not which, was set forth. A partition took place, and the village was formed 
into two mahals, one containing two-thirds of the whole undivided village, 
and the other one-third. The property sold was in a patti which may be briefly 
described as the two-thirds mahal. The vendee is a share-holder in the one- 
third mahal. The pro-emp tor claims as being a co-sharer in the other mahal, 
namely, the two-thirds mahal. What happened on partition in relation to the 
rights of pre-emption is this. A wajib-ul-arz was prepared for each mahal, 
in which provision was made as to the right of pre-emption in words which 
it is needless to quote. Each mahal proposed to maintain and keep up the 
custom of p^e-emption as set forth in the settlement wajib-ul-arz applicable 
to the whole village. Now such custom or contract, whichever it may be, must 
be held to be subject to such modifications as were rendered necessary by the 
partition. It seems to us that the substantial and central modification effected 
by that partition was that persons in each of the two mahals had ceased to be 
co-sharers in an unbroken village and had not become and never were co-sharer® 
in the mahals created by the partition. 

Therefore it happens that the pre-exnptor is a co-sharer with the vendor 
and that the vendee is not a co-sharer of the vendor. Having regard to the 
judgment on the Bull Bench case of Dalganjan Singh v. Kalka Singh (1) it 
seems to us that there is no escape from the conclusion that the pre-emptor’s 
right is established. The case seems to fall within the ruling in Dalganjan 
Singles case, and any amount of ingenuity to draw any substantial distinction 
between the two cases must fail. Following that case therefore, as we are 
bound to do, we hold that the plaintiff in this suit was entitled to pre-empt, 
and we dismiss the appeal with costs, 

(1) (1899) I L. Xi,, 22 All., X. 
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necessary by the partition. It sccrns to us that flic substantial 
and central modification effected by Hat panitton was that 
persons in each of the two mat a Is had ceased to be co . 
sharers in an unbroken village and had rot b* eon. e and never 
were co-sharers in the inahals created by ti e partition.” If the 
learned judges intended by this to convey that a custom of pre- 
emption prevailing in a village can be regarded as liable to 
modification otherwise than by contract in tic event of tho 
village being partitioned, so as not any longer to prevail in its 
entirety, but in a modified form, we cannot agree with them. A 
; custom is not, we think, capable of such an abrupt and automatic 
j . change as is implied in this language. Wo think that the old. 

. custom must be treated as prevailing in its entirety or el-e as 
! abrogated. ' 

It may be said that the custom which prevailed in this ease 
was one which gave a right c>f pre-emption to persons between 
whom there was the common bond that they each owned a share 
of an undivided village and that when this cummin bond was 
severed by partition the custom ceased to be applicable. If this 
; b® so ) &®R in the case before us the custom has ceased to be 
applicable and no longer can pr vail, and there having bfon no 
j a greement entered into on partition between the owners of tho 
divided mahals as to pre-emption the right of pre-emption nQ., 
| l° D 8 er exists. If on the other hand the custom still prevails, 
then the vendees respondents stand on the tame level as regards 

pre-emption as the plaintiff. In either view the plaintiff's suit 

fails. 

For these reasons we dismiss the appeal with costs. 

Appeal dismissed, 
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Before Mr. Justice Sir George Knox and Mr. Justice Miehaeis* 
FITAM SINGH (Dkcbee-hot/dbb) v. TOTA SINGH and others (JvmumT* 

DBBTOBS).* 

Act Wo. KY of 1877 ( Indian Limitation Act ), schedule II» article l79-**> 
j Execution of d€cree~-LimUation’-~ it Stej> in aid of execution™ 

Meld that an application made by the transferee of a decree asking that 
his name might be substituted on the record for that of the original decree* 
holder, and a further application asking for time to serve one of the judgment- 
debtors, whose address was not then known, with notice of the application for 
substitution were both applications made to the proper Court to take some 
step in aid of execution within the meaning of article 179 of the second 
schedule to the Indian Limitation Act, 1877. 

One Musammat Gomti held a decree against Beni Singh the 
predecessor in title o£ Tota Singh and others. On the 12th of 
January 1901 Musammat Gomti sold this decree to Pi tam Singh. 
On the 19th of March 1902, Pitam Singh, then admittedly 
within time, applied to the Court executing the decree to have his 
name substituted for that of the original decree-holder. Notice 
of this application was ordered to he given to the various judg- 
ment-debtors, but | one of them, Pulandar Singh, could not be 
found, and on the 3lst of May 1902 a further application was 
made by Pitam Singh asking for time in order that he might 
ascertain the address of Pulandar Singh. On the ofch of June 1902 
Pitam Singh’s application for substitution of his name was 
struck oft*. On the 31st of May 1905 Pitam Singh applied for 
execution of his decree by sale of the mortgaged property. The 
first Court (Munsif of Past Budaun) held that the application 
was barred by limitation and this decision was upheld on appeal 
by the lower appellate Court (Subordinate Judge of Shah jahan- 
pur). The decree-holder appealed to the High Court. 

Munshi Gulzari Lai , for the appellant. 

Mtioshi Gohind Prasad , for the respondents. 

Knox and Richards, JJ. — This second appeal arises out of 
execution proceedings taken by the appellant, who is the trans- 
feree of Musammat Gomti, the original decree* holder. The decree 
was transfers I to Pitam Singh on the 12th of Jana ary 1901, 
and on the 19th of March 1902, Pitam Singh, admittedly within 

i o S f C °? d ^ Pi r ea J Ko - * of ir)06 ’ fv0m a decree of Pandit Kirn war Baba- 
tnl’ a"dcerce a of v fliahjalmnpnr, (illod 3rd of .July 1000. confirm- 

K “< »“&»„, dated the 


802 


THE 1KDIA5 LAW BBPOBTg, [VOL. XXIX . 

time, applied to the Court executing tlie decree that his name 
might be substituted for the name of Musammat Gomti, Xotice 
in writing of this application was by the Court’s order sent to 
the various judgment-debtors. One of them, Pulandar Singh, 
could not be found, and on the 81st of May 1902 Pitam Singh 
applied to the Court for further time, stating that lie could not 
find the address of Pulandar Singh. The decree will he barred 
unless it be held that both these applications are steps in aid of 
execution within the meaning of clause (4) of article 179 of the 
second schedule of 'the Indian Limitation Act* 1877, The res- 
pondent contends that inasmuch as the application of the 1 0th of 
March 1902 merely asked for substitution of names and did not 
contain any prayer for execution, the application is not cue in 
accordance with law to the proper Conn to take tome step in 
aid of execution of decree. The application of the 30th of 
March 1902 was evidently intended by Pita in Singh as a neces- 
sary preliminary to further proceedings in execution. The 
Court dealt with it as such. The application of the 3 1st of May 
was also necessary to carry into effect the order of t he Court passed 
on the application of the 19th of March. Wo have no doubt 
that both the applications were hand fide, and the delay that has 
since taken place is explained, by a suit which was instituted to 
set aside the transfer by Musammat Gointi in favour of Pitam 
Singh. The only question we have to decide is whether these 
applications come within the language used in dame (4j of 
article 179. We decide this question in the affirmative. They 
were bond fide applications made with the intention of keeping 
the decree alive, and the decree could not be executed until 
notice of the application under section 232 had been given to the 
transferor and the judgment-debtors, and their objections heard. 
There has certainly been considerable delay and this affects our 
order regarding costs. Me decree the appeal, set aside the 
decrees of both the Courts below and return the proceedings 
through the lower appellate Court to the Court of first instance 
with directions that that Court place the proceedings upon the 
file of pending proceedings and proceed according to law. 
We make no order as to costs. 

Appeal decreed and cause remanded. 
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j Before Mr. Justice Sir George Knox and Mr. Justice Richards. 
BALKISHAN BAS (Piaintitf) «. MAHAN LAL and othbbs (Defendatns). * 
Rond— Unconscionable bargain — Circumstances under winch relief mag be 
granted bg the Court. 

A person of the age of some twenty-eight years, the son of a wealthy 
father, but of profligate habits and greatly in need of money, his father having 
refused to supply him, executed a bond to secure a sum of Es. 500, with interest 
which amounted to Es. 87'8*0 per centum per annum, with six-monthly rests. 


The bond further contained a stipulation that the borrower should not be 
empowered to repay the money within three years, and if he did pay within 
three years, he should nevertheless be obliged to pay three years’ interest at the 
rate mentioned. Mold that although it could not be said that the execution of 
this bond was procured by means of undue influence or that the rate of inter- 
est was penal, nevertheless the bargain was an unconscionable bargain against 
which the Court might properly give relief. The High Court affirmed the decree 
of the lower appellate Court which gave the plaintiff the principal sum with 
simple interest at the rate of 24 per centum per annum. Madho Singh v. 
Kashi K am (1), Kirpa Earn v Sami-ud-din Ahmad Khan (2), Kamini Snndari 
Chaodhrani v. Kali JRtosunno Chose (3), Knnmar Ram Lai v. Mil Kanth (4) 
and Rajah Molcham Singh v. Rajah Rup Singh (5) referred to. 

On the 15th December 1898 the principal defendant execut- 
ed in favour of the plaintiff a bond for Rs. 500, with interest 
which amounted to Es. 37-8-0 per cent, per annum* with six- 
monthly rests. The bond further contained astipulation that the 
borrower should not be empowered to pay the money within three 
years, and if he did pay within three years* he should neverthe- 
less be obliged to pay three years 5 interest at the rate mentioned. 
The defendant was a young man of some 28 years of age* the son 
of a well-to-do father, but himself of extravagant habits and 
dependent upon his father. On the 5th December 1904 the 
plaintiff sued to recover the money due on the bond above men- 
tioned and claimed in this suit a total sum of Rs. 3,897-1-0. The 
defendant pleaded that at the time of the loan he had fallen into 
dissolute habits, that his father had refused to provide him with 
any money and that the bargain be had entered into was a hard 
and unconscionable bargain which should not be enforced against 

# Second Appeal Ho. 63 of 1906, from a decree of H J, Bell, Esq., 
District Judge of Aligarh, dated the 29 th of September 1905, .confirming a 
decree of Maulvi Muhammad Shafi, Subordinate Judge of Aligarh, dated the > 
22nd of February 1905. 

(1) (1887) I. U K., 9 All., 228. 

(2) (1903) I. L. Ih, 25 All., 284 

(5) (1893) L. K., 20 I. 


(3) (1885) I. L.B., 12 Calc., 225. 

(4) (3893) L. R., 20 X A., 112 
A., 127 
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him. The Courfe of first instance after reviewing the circumstan- 
ces under which the loan had been taken came to the conclusion 
that the bargain was a hard and unconscionable bargain which, ought 
nob to be enforced according to its terms. In the end that Court 
gave the plaintiff a decree for Us. 500 with simple intoie.4 at the 
rate of Rs. 24 per cent, per annum. The plaintiff appealed, claim- 
ing interest according to the terms of the bond, but tl.e lower ap- 
pellate Court (District Judge of Aligarh > name to much the same 
conclusion on the evidence as the first Court, and dismissed the 
appeal. The plaintiff thereupon appealed to the High Court. 

Sir Walter Colvin , 1 'audit Melt L<tl .\ i hr it- aiul Babu 
Girdhari Led Agarwalu , for the appellant. 

Dr. Satisk Chandra B-inu'ji ( for whom 1’abu Sumidra 
Nath Sen), for the respondents. 

Eton Aims, J. — This was a suit, to enforce a mortgage bomb 
It appears that the defendant executed a bond in favour of the 
plaintiff to secure a sum of Rs. 500 with interest which amount- 
ed to Rs. 37-S-O per cent, per annum with six-monthly rests. 
Furthermore the bond contained a stipulation that the defendant 
borrower should not he empowered to pay the money within three 
years, and if he did pay within three years, he should neverthe- 
less he obliged to pay three years’ interest at the rate already 
mentioned. The amount claimed by the plaint Ml is the sum of 
Rs. 3,897-1-0. The defence was an allegation that at the time 
of the loan the defendant had fallen into dissolute habits, that 
his father had refused to provide him with any money and that 
the bargain he had entered into was a hard and unconscionable 
bargain, -which should not be enforced against him. The Court 
of first instance set forth tire facts that I have already mentioned 
and says as follows: — “ It was under such circumstances that the 
bond in suit was executed. The terms of the bond in iho face of 
them disclose a hard and unconscionable bargain. Only Rs. 200 
were paid before the registering officer, the rest being previous 
debts. The rate of interest stipulated was Rs. 37-S-O per cent, per 
annum with six-monthly rests. The result was that Rs. 500 in a 
few years had swollen to Rs. 3,897-1-0. It also stipulated that 
the debtor would have no power to pay off the bond within three 
years. On the whole I find that it was a hard and unconscionable 
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bargain, brought about by plaintiff taking advantage of defen- 
dant’s youthful folly.” The Court then directed that the claim 
for 11s. 500 principal with simple interest at the rate of Es. 24 per 
cent, per annum should be decreed. The plaintiff appealed 
against this decree in his favour contending that be was entitled 
to the full interest stipulated for in the bond. The lower appel- 
late Court dismissed the appeal. 

In the course of the judgment the learned Judge says that the 
defendant was no doubt a man in good position, of 28 years of age 
and that there was no reason to suppose that any undue influence 
was brought to bear on him or that any unfair advantage was 
taken of him. He says on the other hand that he was a profligate, 
addicted to drink, and his father had stopped all supplies, but 
be was determined to raise money at any cost. While the 
learned Judge makes these remarks he nevertheless finds that the 
bargain was a hard and unconscionable bargain. He expresses 
no disagreement with the finding of the Court of first instance, 
and as a result he gave his decision dismissing the appeal. 

Taking the bargain as set forth in the bond it is impossible 
to say that it was anything else except a hard bargain. The 
stipulation that the borrower should not relieve himself from the 
onus of the terms of the loan by repayment before the expiration 
of three years, while the lender might at any moment enforce his 
security , throws a flood of light on the whole transaction. Tak- 
ing this in conjunction with the admitted facts that at the time 
the defendant had given way to intemperance and profligacy, it 
is impossible to say that there was no evidence upon which the 
Court could come to a conclusion that the bargain was bard 
and unconscionable. The appellant takes his stand upon the 
alleged findings of fact of the lower appellate Court and submits 
that upon these findings of fact, unless the interest is by way of 
penalty within the meaning of the section 74 of the Contract Act, 
as amended, he is entitled to his full rate of interest. In my 
judgment the rate of interest was not a penal rate within the mean- 
ing of that section. But I do not agree with the learned counsel 
for the appellant as to the effects of the findings of fact of the 
Court below. In my judgment both the Courts below intended to 
find and did find upon evidence that the bargain which the 
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appellant seeks to enforce is a hard and unconscionable bargain* 
The Courts in India have in many cases refused to enforce 
bargains of this nature, and in a v ery iveenfc vu ;<* — Kirpa Mam v, 
Sami-ud-din Ahmad Khan (1 ) — a Bench e f this Court dismissed 
an appeal against a decree in exactly the same team the decree 
now appealed against. There the rate of interest was 2 pa* cent, 
per mensem with monthly rests. The Lund had been entered 
into by a young man* aged IS* of dk- into habit*. The bargain 
was there held to be m unconscionable bargain. Jo the preaent 
case the facts only differ by the rale of interest I eing something 
more while the rests were less frequent and the* age of the bor- 
rower was 28 instead of 18. These are mere dh unctions in the 
details of the evidence. The evidence may or may not have 
been as strong in the present case as in the case just referred to, 
but there were in both cases cireu ms lances upon which the Court 
was entitled to arrive at the conclusion at which it did arrive, 
vi2*> that the bargain was under the cue umsumces such a laird and 
unconscionable bargain that the Court ought not to enforce it 
without modification. As the appellant has thong! t* fit to prefer 
a second appeal, I think ho ought to pay the costs. I would 
accordingly dismiss the appeal with costs. 

Knox, J. — I fully agree with what my i ro'l.er llicbmK has 
said. As he has pointed put, the Court below, w hilu finding that 
“ the borrower was a man of 28 years of age, of good position, son 
of a wealthy man, and lie was himself a man of bud ness, an 
Agarwala Baxtia by caste, and a Municipal Commissioner. There 
is no reason at all to suppose that any undue influence was 
brought to bear on him or that any unfair advantage was taken 
of him,” also finds that the contract was beyond doubt uncon- 
scionable. Further, it gave effect to that finding by a decree, 
which awarded simple interest at 24 per cent, per annum from the 
date of the bond to the date of the realization of the money instead 
of the much larger sum asked for in the plaint by way of interest. 
The learned counsel for the appellant strenuously contended that 
upon the former of these findings Ms client was entitled to the 
sum claimed as the sum asked for by way of interest could not be 
considered to b© a penalty* 1 agree with him that the case is not 
(1) (1903) I. L, B # , 25 All, m 
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one which falls under the terms of section 74 of the Contract A.ct 
as amended. But the learned vakil for the respondent, to whom 
we are indebted for a very exhaustive and careful argument, has 
taken an equally stout stand upon the latter finding. He refer- 
red us to a long array of cases in which the Courts holding that 
they had to deal with unconscionable bargains refused to give 
effect to these bargains as contained in the contracts and granted 
relief on terms consonant with equity. The following cases were 
cited to us : — 

(1) Madho Singh v. Kashi Ham (1). 

(2) Kirpa Mam v. Sami-ud-din Ahmad Khan (2). 

(3) Kamini Bandar i Chaodharani v. Kali Prosunno Ghost 
(3). 

(4) Kunwar Ram Lai v. Nil Kanth (4). 

(5) Ra jah Mokham Singh v. Rajah Rup Singh (5.) 

Irom a careful consideration of these cases I am prepared to 

hold that even where no undue influence has been brought to bear 
on the man or any unfair advantage shown to have been taken of 
him, the bargain in ay still be an unconscionable one. In the 
present case the security given was a pacca nishastgah . It is 
described by the learned counsel for the appellant as property of 
little value, specially as the borrower had only a fractional interest 
in it. If this be the case, we have then a case on the appellant's 
own showing, in which the borrower had property of little value 
available, and the inference is that he was trusted on the credit of 
his expectations, specially when it is admitted that he was the 
son of a father who was both rich and respectable. 

Again when we look at the terms contained in the bond we find 
not only excessive interest, but a very one-sided term, whereby 
the lender was empowered to sue for the money lent at any 
time, but the borrower, even if he paid the money within three 
years next after the date of the contract, would still have to pay 
high rate of interest stipulated for just as if he had made no pay- 
ment at all. U[on my asking the learned counsel for the appel- 
lant whether this provision did not mean that if the borrower had 
repaid the sum borrowed within a day or two of borrowing 

(X) (1887) L L. R., 9 AIL, 228. (3) (18S5) I. L. R„ X2 Calc.. 224 

(2) (19 03) I. U R-» 25 All, 284 (4) (1893) L. R. ? 20 1. A, 112. 

(5) (1893) L. B. f 20 L Ju 127, 
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lie would still have to pay for the Us. 600 thus borrowed tlie sum of 
Us. 562 odd, it was admitted that this was thtxru*e. These terms 
speak for themselves. They are pi'inid jucic oppressive and 
extortionate, and such as a man of ordinary sense and judgment can- 
not be supposed likly io give ids h ee con.- on v* to. i ere loth these 
conditions exist, even if it be not shown that the Under went out 
of Ms way to bring any active influence upon the borrower, still 
the bargain entered into may be an uncon>eiouable one. Such a 
bargain seems to me to be similar to the bargain in the ease of 
Madho Singh v. Kashi Ram (1). I And considerable difficulty 
in distinguishing this case from that case if it can at all be distin- 
guished* I therefore fully agree. 

By the Coubt. 

This appeal is dismissed with costs. 

Appeal d ismissed » 


23. 


^Before Mr. Justice Sir George Knox ami Mr. Justice Miekardi* 
JUSHMAT ALI {PMixrirr) r. MUHAMMAD 131 AH (Defobakt) » 

• Act Mo. IV o/1893 (JParUiKn Ad J, sedimi 4— “ KmUrngJumsn belonging 
to an undivided family ” — Muhammadans* 

Meld that the expression a dwelling house belonging to m undivided 
family** as used in section 4 of the Partition Ad, 1893, is not applicable to a 
house belonging to a Muhammadan family. Ammo Maham v, Zm Ahmad 
(2) referred to. 

The plaintiff in this ease sued for partition of a one-fifth share 


in a house belonging to a Muhammadan family, having acquired 


the share by purchase. Tl.e defendant objected that; inasmuch 
as the plaintiff was not <f a member of the defendant’s undivided 
family” and the value of the share claimed by him was small, 
actual partition ought not to be granted, but the plaintiff might 
receive the value of his share in money. The Court of first 
instance (Munsif of Magma) rejected this plea upon the ground 
that section 4 of the Partition Act was not applicable, and direct- 
ed a partition. The defendant appealed. The lower appellate 
Court (Additional District Judge of Moradabad) hold that section 
4 of the Act in question did apply, and, setting aside the Munsif’s 


, . *f i ? t A P?? al No 71 of 1906 from an order of W. F. Kirton, Esq., Dis- 
trict Judge oi Moradabad, dated the 3rd of May 1906. 

Cl) (1887) I.L E., 9 AIL, 228. (2) (1890) L L. B., 13 AIL, 282, 
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decision, remanded the ease under section 662 of the Code of 
Civil Procedure. From this order of remand the plaintiff appeal- 
ed to the High Court. 

Babu Surendra Nath Sen, for the appellant® 

The respondent was not represented. > 

Knox and Richards, JJ. — This appeal arises out of an order 
passed by the lower appellate Court remanding the case under 
section 562 of the Code of Civil Procedure for further trial. The 
suit was brought by the plaintiff* who had acquired a one-fifth 
share in a house, for partition of the share which he had acquired. 
Both the plaintiff and the defendants (who are admittedly the 
owners of the remaining four-fifths of the house), are Muhamma- 
dans. The Court of first instance granted the plaintiff the relief 
prayed for, and held that the defendants were not entitled to the 
benefit given by section 4 of the Partition Act, 1893, inasmuch 
as the property to be partitioned was nob (e a d welling house belong- 
ing to an undivided family.” The lower appellate Court held 
that section 4 did apply in the ease of Muhammadans, and overrul- 
ing the Court of first instance upon the preliminary point, sent 
the case back for trial as already stated. It is here contended 
that section 4 cannot apply except in the case of an undivided 
Hindu family, and our attention was called to the Full Bench 
decision of this Court in Amme Raham v. Zia Ahmad (1). The 
respondent is not represented, but on the analogy of the Full 
Bench ruling we hold with some regret that section 4 does not 
apply. We decree the appeal, set aside the order of the lower 
appellate Court and restore the decree of the Court of first instance. 
The appellant will get his costs. 

Appeal decreed, 

(1) (1390) I. L. R., 13 AIL, 282. 
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Before Mr. Juttioe Banerji. 

81. DATJLAT RAM (PxitKtiST) *. RAM LAL (Dctexdast). • 

Eindu Law — Ailopiion'—A dopiion during trtfds pregnane ■$. 

Eeld that the fact that at the time of making an adoption the wife of 
the adopting father is pregn mb does not affect the nldlty of the adoption. 
MyaUmUmm v. Seshammayaru (1) and Earned Lmnchm;dm v, JJA/nw- 
chary a (2) followed, jVhm^«u>a JBmWt* rtfrflfae&flto *3} disputed from. 

The plaintiff in this ease sued for a declaration lit at the de- 
fendant’s alleged adoption by one Mnrli was invalid and for reco- 
very of possession of certain land* The Court of fir-t instance 
(Munsif of Koil) decreed the claim, finding as to the adoption, . 
that it was invalid because at the time the wife of the plaintiffs 
adoptive father was pregnant. On appeal i his <h eree wa< reversed 
by the Additional Subordinate Judge of Aligarh, who found the 
adoption to be valid. The plaintiff thereupon appealed to the 
High Court* 

Babu Satya Chandra Mul*erji 3 for t* e appellant. 

Babu Jogindro Nath Chaudhri , for the resj ondent. 

Ranebji, J. — The only question in this ease is whether the 
pregnancy of his wife is a bar to the right of a Hindu to adopt a 
son. The suit in which this question has arisen was brought by 
the appellant for a declaration that the respondent Ram Lai was 
■not the adopted ?on of one Murli. The Court blow has found 
that Murli did adopt Ram Lai, but it seem- to be of opinion that 
at the time of adoption Murli ’s wife was pregnant. It has, how- 
ever, held that the existence of pregnancy did not invalidate the " 
adoption. The learned vakil for the appellant contends t! at this 
view is erroneous and in support of his contention has referred 
to an old ruling of the Madras Sadder Court in N arayrma JReddi 
V. Vardachala Reddi (3) in which it was held that an adop- 
tion is invalid if at the time of the adoption the adoptor’s wife 
is pregnant* This ruling was considered by that Court in the 
later case of Nagabhmhanam v. Seshammagaru (|) arc! was 
dissented from. The learned Judges after referring to the author- 
ities on tne subject came to the conclusion that an adoption by a 

*Sec°nd Appeal No. 474 of 1905 from a decree uf Maulvi Maul*, ItokhslT 
Additional Subordinate Judge of Aligarh, dated the 8th of March 1905, revers- 
ing a decree of Babu Jagat Narain, Munsif of Aligarh, dated the 17th of 
November 1904. 

(1) (1881) I. L. R.. 3 Mad., 180. (2) (1887) I. L. R., 12 Bom., 105, 

(3) M. S. D., 1859, 97. 
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Hindu with knowledge of his wife's pregnancy was not invalid. 
The same view was held by the Bombay High Court in Hanmant 
llamchandra w Bhlma chary* (I). I may also refer to May ne’s 
Hindu Law, 7th Edition, p. 137, and Sir : a r’s Tagore Law Lec- 
ture-, 1831, p. 193. No original authority of Hindu law has been 
cited on behalf of the appellant in support of the contrary view, 
which seems to be opposed to general principles. I accordingly 
dismiss the appeal with costs. 

Appeal dismissed • 
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Before Sir John Stanley, Kinght, Chief Justice, and Mr. Justice Sir William 

Bur lit t „ 

SIX A MEAT HI SINGH and othhus (Defendants) ». KISH AN PRASAD 
aim) others i ' Plaintiffs).* 

Hindu law— Joint Hindu family — Family business — Suit to recover a deli 
due to the firm— Parties to such suit* 

Held tint the until giug members of a joint il t u<Iu family carrying 1 on 
a joitiD family business are not entitle*! to maintain a suit in their owa 
names against debtors of the family without joining with them in the suit 
either as plaintiffs or defendants all the other members of the family. 
K. JP. Hanna Pi shared y v. V. M. Narayanan Somayajipad (2>, Balkrishna 
Morexhwar Kuntev. The Municipality of JTahad (3), Ramseluk v Randall Kaon* 
doo (4j, Halidas Kevaldas v. Nathu B hay ran (5), Imam ud'din v. JLiladhar (G), 
Ala yap pa Chetii v. V ellian Chetti (7). and' Anyamuthu Pillai v. Rolando vatu 
Tdlai \S) referred to. Pateshri Par tap Narnia Sinyh v. Pit Ira Narain Singh 
(9) distinguished. 

This \va? a suir to recover a sum of Rs. 9,210-7-0 alleged to 
be due to the plaintiffs by the defendants on an account staled 
on the 9ili of August 1801. The plaintiffs, IvLhan Prasad, 
Bishan Prasad and Jarnna Prasad, sued as managers of a joint 
family business styled Manor.ath Bbagat Dha.ua Ram carried on 
in the DIstiiet of Baliia. The suit was filed on the 3rd of June 
1904. The debt sought to be recovered represented, according to 
the plaintiffs, the balance upon various money dealings between 
them and the defendants, and it was alleged that the account 

* Eirst Appeal No. 31 of <905 from » decree of MAulvi Sved Mulummiut 
Taj am mu I Husain, Subordinate Judge of Qh&zipur. dated the 24lk of Sensem- 
ber 1904. 

(1) (1887) I. L, R, 12 Bom., 105. (5) (18SS) I, L. R, 7 Bom., 217. 

(2) (1881) I. L. R, 3 Mid., 234. (6) (1892) 1. 1». II., 14 AIL, 524. 

(3) (1885) I. L. li t , 10 Bom, 32. (7) (1894) I. L. II, 18 Mad, S3. 

(4) (1881) I. L, R, 6 Calc, 816.* (8) (1899) L L. 11., 23 Mad. 190, 

(9) (1904) L L. R* 20 All., 628. 
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had been adjusted on the Oth of August 1901, and the balance 
admitted by the defendants Shumrathi Hugh, Mahadeo Singh 
and Rajinandan Singh. In their written statements the prin- 
cipal defendants took objection that, the suit could not be main- 
tained without all the mem! ers of the plaint itV family being 
made parties to it. In consequence of this objection the j kin tiffs 
on the 22nd of August 1904 applied to the Cow t to have the other 
members of the family made parties. In the result, by an order 
of the Court of the 8th of September 1904 ce; tain members of the 
plaintiffs family* were added a* plaint ills, and two as defendants; 
the original plaintiffs* however, contended that they as the 
managing members of the family were entitled to Hie in their 
own names on behalf of the rest of the family. This contention 
was admitted by the Court (Subordinate Judge of GLazipur), 
which passed a decree in the plaintiff** favour. Against tl is 
decree the defendants appealed to the High Const* contending 
that the original plaintiffs were not entitled to Hie alone and 
that by the time the other members of the family Lad been made 
parties to the suit it* was barred by limitation. 

Mr. Muhammad Maoof and Munshi Go chid Prasad# for 
the appellants. 

Mr. Abdul Majid and the Ho&ffde Pandit Similar Lid , for the 

respondents. 

Stanley, C.J., and Rubkitt, J.— The main question in this 
appeal is one of limitation. The suit was brought to recover a 
mm of Rs. 9, 240-7-0 alleged to be due on foot of an account stated 
on the 9th of August 1901. The plaintiffs Kislirm Prasad, Bishan 
Prasad and Jamna Prasad instituted the suit on the 3rd of 
■ June 1904 as managers of a joint family business, styled Man- 
orath Rhagat Dhana Ram* carried on in the District of Ballia, to 
recover the debt which was due by the family of the defendants 
in respect of money dealings. The dealings between the parties 
had been carried on for several years, and on the Ofch of August 
1901 the accounts were adjusted, when the defendants Shamrafclri 
Singh, Mahadeo Singh and Rajinandan Singh admitted the cor- 
rectness of the balance and affixed their signatures to the 
account, Mahadeo. Singh signing it on behalf of himself as 
well as of Sh'amrathi Singh, 
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In their written statements the principal defendants objected 
to the array of plaintiffs complaining that all the members of the 
plaintiffs* family had not joined in the suit. In consequence of 
this objection on the 22nd of August 1004 the plaintiffs applied 
to the Court' to have the other members of the family added as 
parties, stating in their petition that they (the original plaintiffs) 
were the managers of the firm and on that account brought the 
suit in their own names alone, ^but that with a view to remove the 
objection of the defendants, they desired that the names of the 
other members of the family should be brought on the record* 
By order of the Sth of September 1904 the plaintiffs 4 — 12 were 
brought on the record as plaintiffs, and Mahadeo Prasad and 
Chhote Lai, two members of the family, were added as defendants* 
If the added plaintiff’s were necessary parties to the suit, it is 
admitted that on the 8th September 1904, when they were added 
as plaintiffs, the suit was barred by limitation* But on behalf 
of the respondent it was contended that the original plaintiffs 
were the managing members of the joint family and as such 
were entitled to institute the suit in their own names alone on 
behalf of themselves and the other members of the family* The 
learned Subordinate Judge acceded to this contention and passed 
a decree in favour of the plaintiffs* 

One of the grounds of appeal is that a decree against the 
persons of the minor defendants ought not to have been granted* 
Mr. Sundar Lai on behalf of the respondents admits that this 
is so, and so far as the minor defendants are concerned the 
decree should be satisfied out of the joint family funds alone. So 
far the appeal must in any case succeed. 

As regards the main question it is first necessary to determine 
whether or not Kishan Prasad, Bishan Prasad and Jamna Prasad 
were the managing members of the family when the suit was 
brought* It appears that at the time of the institution of the 
suit dissension existed between some of the members of the 
plaintiffs-’ family and hence we find two of them supporting the ' . 
defendants 1 '' case. The evidence of these two witnesses only has. 
been translated and printed by the appellants. These are the 
depositions of Sarju Prasad and Lachhmi Prasad, sons of the ; 
plaintiff Hishan Prasad, and themselves plaintiffs. ’Sarju- Prasad’ 
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depose;! that there was no leading member in the family since 
about 1S90, and that the business of tie firm was currie! on 
under the orders of all the proprietors. Then ho modified this 
statement and raid that the names of those by whoso orders the 
business was carried on were Kishan Prasad, Eishan Prasad, 
himself (the witness), Janma Prasad and Laehhmi Pro-ad. In 
cross-examination he stated that all the suits relating to the 
family, the iiaka or the firms brought since 1800 were instituted 
in the names of Kishan Prasad, Kishan Prasad and Janma 
Prasad only, or in the name of Deli Prasad as long as he lived. 
Debi Prasad we may mention was a son of the plaintiff Jamna 
Prasad. We now come to the evidence of Luehbmi Prasad. He 
deposed that i.undis were drawn by t! e firm under the signa- 
tures of all — and then he said they are “ signed bv any of us who 
happen to be present.” lie admitted, however, that the names 
of Kisban Prasad, Bisban Pra-ad and Jamna Prasad were entered 
in respect of the whole iiaka and the names of the other members 
of the family were not so entered. As against this evidence we 
have the evidence of the plaintiifs Bisban Prasad and Kishan 
Prasad w ho deposed that they and Jamna Prasad were the managing 
members of the family. 

The learned Subordinate Judge came to the e inclusion on the 
evidence that the original plaintiffs were the managing members 
of the family and sued as such, and we have no hesitation what- 
ever in agroeing with him as to this. The question then is 
whether the managing members of a joint family carrying on a 
joint family business are entitled to maintain a suit in their own 
names against debtors of the family without joining with them 
in the suit either as plaintiffs or defendants ali tire other mem- 
bers of the family. 

The learned Subordinate Judge held on this point that 
inasmuch as ali the business carried on by the plaintiffs’ family 
was carried on in the names of tho three original plaintiffs, 
and that all suits relating to tho family which l ad been 
previously instituted in the Civil or Be venue Courts had been 
instituted only in the names of these plaintiffs, therefore the 
suit was properly instituted in their names for the benefit of 
«U the members of the family, and that it was not necessary 
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for the other members to join in thesu.it or to be made parties 
to it. 

The Subordinate Judge is in error in saying that the business 
was carried on in the names of the three original plaintiffs. It 
was carried on in tiic name of the* plaintiffs* arm. The evidence 
of Bishan Prasad, Muhammad Suleman and Amjad Ali Khan 
coupled with the plaintiffs* own statement in the plaint show., this. 

If the question had been an open one, there is a good deal 
to be said in favour of the view taken by the Court below; but it 
appears to us that it is concluded by authority. In the esse of 


K. P. Kanna Pisharody v. K if. Narayanan Somayjipad 
(1) it wasj held by Turner, C.J., and Kindersley, J., that 
e< unless where by a special provision of law co-owners are per- 
mitted to sue through some or one of their members all co-owners 
must join in a suit to recover their property. Co-owners may agree 
that their property shall be managed and legal proceedings taken 
by some or one of their number, bat they cannot invest such person 
or persons with the competency to sue in his own name on their 
behalf or if sued to represent them.” Sargent, C. J., adopted this 
statement of the law in the case of Balkvishna Morsshwar Kwnte 
v. the Municipality of Mahad ( 2 ). In the case of Ramsebuh v. 
Ramlall Koondoo (3) two of the sons out of a joint Mitakshara 
family, consisting of a father and three sons, and the wid ow and sons 


of a deceased son, and carrying on business in partnership, sued on 
a hath-chitta for recovery of the amount payable thereunder. 
When the suit came on for hearing an objection was taken that all 
the parties who ought to sue were not on the record. Thereupon on 
the application of the original plaintiffs the names of the father 
and the third son were added and the plaintiffs were described as 
surviving partners of the deceased son. At the time these 
additional persons were made parties, the suit was as regards 
them barred by limitation. It was held that inasmuch as the 
original plaintiffs could only enforce their claim in conjunction 
with the added plaintiffs, and the added plaintiffs were barred by 
section 22 of the Limitation Act, the claim of the original plaintiffs 
was also barred. Garth, C. J., who delivered the judgment of the 
Court, in the course of it observed:— « When a joint family, or 
(1) (1881) I. L. B., 3 fad. 284. (2) (1885) I. L. JR., 10 Bom. ,82. 
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any members of it, carry on. a trad© in partnership and contract 
with the outside public in the course of that trade, they have no 
greater privilege than other traders. If they are really partners 
they must he bound by the same rules of law for enforcing their 
contracts in Courts of law as any other partnership. ” A similar 
decision was arrived at by a Bench of the Bomba)* High Court in 
the case of Kalidas Kevaldas v. Nathu Bkagvan (1). The same 
question was considered in the case of Imam-ud-din v. Lila- 
dhar (2). In that case a suit was brought upon two hundis by 
one only of two members of a firm. The defendants in their 
written statement, as here, raised ohe objection that all necessary 
parties were not joined as plain tiffs. Upon that the other partner 
applied to be made a co-plaintiff and the Court acceded to the 
application. At the time when he was made a co-plaintiff the 
suit was barred by limitation, and the Subordinate Judge on that 
account dismissed it. On appeal the District Judge allowed the 
appeal on the ground that the defendants did not raise the plea 
of non-joinder at the earliest possible period. On second appeal 
Edge, C.J., and Tyrrell, J., after a review of the authorities, set 
aside the order of the District Judge and affirmed the decree 
of the Court of first instance, holding that all the surviving 
partners of the firm should have been plaintiffs in the suit; 
and further that where a judge, acting under section 32 of 
the Code of Civil Procedure, adds a person as a necessary 
plaintiff after the period of limitation for a suit by him alone, or 
with others, has expired, section 22 of the Indian Limitation Act, 
1877, would clearly apply to the right of suit of the person so 
added, and the suit could not be maintained without him. In 
Madras it has been held that the proposition that the manager of 
a Hindu family can sue without joining those interested with 
him is one which cannot be supported. Alagappa Glietti v. 
VelUan Ohetti (3) and Angamidhu Filial v. Kolandctvelu 
Filial (4). 

Mr. Mayne in his work on Hindu Law in dealing with this 
question says, at pp. 368 and 369 of the sixth edition:— « A 
necessary consequence of the corporate character of the family 
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holding is th&t wherever any transaction, affects that property all 
the members must be privy to it, and whatever is done must be 
done for the benefit of all, and not of any single individual. For 
instance, a single member cannot sue or proceed by way of 
execution to recover a particular portion of the family property 
for himself whether his claims be preferred against a stranger 
who is asserted to be wrongfully in possession or against his cch 
parceners. If the former, all the members must join and the suit 
must be brought to recover the whole property for the benefit of 
all.”, and later on ; — <( One member cannot sue by himself without 
joining or asking the consent of the others and making the defect 
good by joining the others as defendants. If from any cause, 
such as lapse of time, the other members cannot be joined as 
plaintiffs, the whole suit will fail.” 

Our decision in the case of Pateshri JPartap Retrain Singh 
v. Budra Narain Singh (1), which has been relied on by Mr. 
j Sundar Lai , does not help the contention advanced on behalf of 
the respondents. That decision was based upon the peculiar 
circumstances of the case. The objection raised as to nonjoinder 
of parties was not pressed by the defendants, and it was only on 
appeal that we pointed out the defect in this respect and amended 
it. We observed in our judgment that if the question had been 
raised at the trial, the plaintiff would no doubt have obtained in 
good time the consent of his brother to his name being added to 
the array of parties to the proceedings. 

For the foregoing reasons we allow this appeal, set aside the 
decree of the Court below, and dismiss the plaintiffs* suit with 
costs in both Courts. 

[See also Gopal Das v. Badri Nath (2).— Ed.] 

Appeal decreed . 

(1) (1904) L L. B v 26 AIL, 528. (2) Weekly Notes, 1904, p. 282. 
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Act Mo. XlXcflsn (M.*W* 1\ Land Meventw Act ), mciiom 154 and 190 — 
Mahal taken under direct management*** llent of mr land fixed % C)Um« 
torr^Bah of mahal before rdmeefrom direct management* 

A m%hn>l w m wkea bjr tli* Collector natter direct mansgeoenfc md the 
late proprietor wa« recorded m ex-propri« tary tenant of the »k kiA&aclhis 
rent was dated by the Collector wider the provisions of auction 190 of Act No, 
XIX of 1878. While still under direct management the mahal w m soli The 
purchaser paid up the arrears of laud revenue due thereon and possession was 
given to him. Meld that the purchaser was entitled to claim from the ex- 
proprietary tenant the rent fixed by the Collector s it was not ineumbenf 
upon him to get the. rent fixed again. 

The suit out of which this appeal arose was instituted against 
* one AH Mazhar as an ex-proprietary tenant to recover the rent 
of certain lands which had been his m\ He liud been ifao pro- 
prietor of the mahal in which he held this sir land. Many 
years ago Ali Mazhar made default in paying the revenue asses- 
sed on the mahal, whereupon the Collector, acting under the 
powers conferred on him by the X orth-' Western Provinces land 
Revenue Act of 1873, section 164, attached the mahal and took 
, it under direct management. At the same time, acting under 
the provisions of section 100 of the same Act, the Collector fixed 
the rent to be paid in future by Ali Mazhar in respect of this 
land. Ali Mazhar was recorded as an ex -proprietary tenant. 
This suit m one to recover the rent so fixed, and alleged to be 
due and payable for the years IjBGS and 1809 Fmli by the res- 
pondents, the representatives in interest of Ali Mazhar, now 
dead. That rent was paid for many years by Ali Mazhar as 
the rent of the ex-proprietary holding. On January 20th, 1899, 
Ali - M&zharis rights as proprietor of the mahal wore sold in exe~ 

• ention of a Civil Court decree, held by the Bank of Upper India 
and were purchased by one Gobind Deo, Gobind Deo had his 
name entered as proprietor and that of Ali Mazhar removed, 
Gobind Deo did not get actual possession of the mahal, which 
continued to b© held under direct management* Eventually 
Gobind Deo sold the mahal in June 1901 to the plaintiffs 
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appellants, who obtained mutation of names in their favour in 
August of that year* In that month they paid up to the 
Collector the arrears of revenue still due on the mahal, which 
was thereupon released from direct management and handed 
over to them. That was on August 27th, 1901. 

In the present suit the plaintiffs obtained a decree for the 
rent of 1309 Fasli, and that decree was confirmed on appeal by 
the lower appellate court* The defendants, however, appealed 
to the High Court, when, their appeal coming before a single 
judge, the decrees of the courts b@Iow were set aside, and the 
suit dismissed* The plaintiffs therefore appealed under section 
10 of the Letters Patent of the Court, 

Messrs. W* Wallaeh and B. B* 0* Conor, for the appellants. 

Babu Satya Chandra Mukerji, for the respondents. 

Stanley, O.J and Bukkxtt, J.— This is an appeal against 
a decree of one of the learned Judges of this Court sitting alone. 

The suit was instituted against one Ali Mazhar as an ex-, 
proprietary tenant to recover the rent of certain lands which had 
been his sir. He had been the proprietor of the mahal in which 
he held this sir land* Many years ago Ali Mazhar made de- 
fault in paying the revenue assessed on the mahal, whereupon 
the Collector, acting under the powers conferred on him by the 
North-Western Provinces Land Revenue Act of 1873, section 
154, attached the mahal and took it under direct management. 
At the same time acting under the provisions of section 190 of 
the same Act, the Collector fixed the ' rent to be paid in future 
by Ali Mazhar in respect of this land. Ali Mazhar was recorded 
as an ex-proprietary tenant. This suit is one to recover the 
rent so fixed, and alleged to be due and payable for the years 
1308 and 1309 Fash by* the respondents, the representatives in 
interest of Ali Mazhar now dead* That rent was paid for many 
years by Ali Mazhar as the rent of the ex-proprietary holding. 
On January 20th, 1899, Ali Mazhar s rights as proprietor of the 
mahal were sold in execution of a Civil Court decree, held by 
■•the Bank of Upper India and' were purchased by one Gobind Deo, 
Gobind Deo had his name entered as proprietor and that of Ali. . 
Mazhar removed* Gobind Deo of eouru© did not get actual pos- 
session of the mahal, which continued to be held under direct 
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management. Eventually Gobind Deo sold the mahal in June 
1901 to the plaintiffs appellants, who obtained mutation of names 
in their favour in August of that year. In that month they paid 
to the Collector the arrears of revenue still due on the mahal, 
which w as thereupon released from direct management and handed 
over to them. That, was on August 27th, 1901. 

From the above it will be seen that Ali Mazhar ceased to be 
even nominal proprietor of the rnahul in the year 1899 when bis 
name was removed from the village khewat, but he continued to 
be recorded as an ex-proprietary tenant, paying the rent which 
had been fixed by the Collector. 

The present suit for the arrears of rent for the years 1308 
and 1309 Fasli was instituted in October 1902, We are now 
concerned with the rent of 1309 Fasli only. 

The Court of first instance and the lower appellate Court gave 
the plaintiffs a decree for the rent of that year. On second 
appeal to this Court that decree has been set aside and the suit 
dismissed by a learned Judge of the Court. Hence this appeal. 

The reasons given by our learned brother for reversing the 
decree of the two lower Courts are : — I hold that the rent not 
having been fixed by agreement, by order of a Settlement officer 
or by an order under Act No. XII of 1881, it was incumbent on 
the plaintiffs, before they could recover arrears of rent on the ox- 
proprietary holding, to take steps to have the rent determined 
under the Rent Act.” Now if Ali Mazhar had ever for a day 
regained his status as a proprietor before the sale of the mahal to 
the respondents, we might have come to the same conclusion as 
our learned brother. If the attachment and direet management 
had been withdrawn, Ali Mazbar would have immediately re- 
gained his status as full proprietor and would have automatically 
ceased to be an ex-proprietary tenant. On a subsequent sale to 
the plaintiffs and on Ali Mazhar again becoming an ex-proprie- 
tary tenant the plaintiffs in the absence of any agreement must 
have appfied to have the rent of the ex-proprietary holding de- 
termined under the Rent Act. But such an event did not occur. 
From and after the date of the sale to Gobind Deo in 1899 Ali 
Mazhar no longer possessed any proprietary rights in the mahal. 
He remained an ex-proprietary tenant whose rent had been fixed 
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by the Collector, and he still held that status when the plaintiffs 
purchased the mahal. In our opinion when the mahal was trans- 
ferred to the plaintiffs by the Collector in August 1901, the posi- 
tion .of Ali Mazhar was that of a tenant whose rent had been fix- 
ed by a competent tribunal, and the plaintiffs on the transfer to ■ 
them acquired the right to recover the rent which Ali Mazhar 
had up to then been paying to the Collector. We are unable to 
accept the contention that the rent fixed by the Collector was 
fixed only for the period of direct management, and that it ceased 
to be payable when the Collector handed over the mahal to the 
plaintiffs. In the section itself there is no indication of such an 
intention. It does not even prescribe the person to whom the 
rent is to be paid. It is couched in most general and wide lan- 
guage and might well — without straining of language — be inter- 
preted to mean a determination of rent to hold good till altered 
by competent authority. In connection with this argument we 
would point out that section 190 of the Revenue Act provides 
for the case of sale for arrears of revenue as well as for cases of 
attachment, farming, etc., and directs that on sale the Collector is 
to have the late proprietor of any sir land recorded as an ex-pro- 
prietary tenant and to fix the rent to be paid by the ex-proprie- 
tary tenant for the land. That rent clearly was not a rent pay- 
able to the Collector , but to the new proprietor . The Collector 
could have 1 no claim to it. But under the rule of law laid down 
by our learned brother the new proprietor would not be entitled 
to recover any rent of the ex-proprietary holding until he had 
had the rent of the holding determined under section 14 of the 
Rent Act, XII of 1881. We are unable to accede to that view 
of the law* . We think that the new proprietor would be entitled 
to receive from the ex-proprietor the rent fixed by the Collector 
under the authority of section 190, and that the law does not impose 
on him the vexatious burden of taking action under section 14 of 
the Rent Act* Similarly in the present case we think the plain- 
tiffs are entitled to receive from the ex-proprietary tenants the - 
■ rent fixed by the Collector, who in that matter was a competent 
tribunal acting under statutory power. We do not concur with 
the District Judge in holding that the Collector's procedure in 
fixing the rent was irregular. He ascertained the rates of rents ■ 
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Before Sir John Stanley, Knvru* tv. nf and MV, Jmiiee Sir William 


LACHMI K A RAIN A3?B Asomm (mvwtPAvr?) UMAX DAT (Pttnm»»).« 
jRfe. IF 0 / 1882 {Transfer of Preperiy Act), $ Horn 80 and 8&~2tar«* 
for gale on a mortgage "—Mat e f interest <iff( r a Jtxed fur jmymmt* 
Where a decree for sale cm. a mortgage glve« in: , after the date fixed 

by the decree for payment a of the mortgage debt* it is not necessary that such 
interest should be at the contractual rate, Maanemmr Koer t* Jjfti&omitZ Mth&i 
Mossein Khan (1) and Awrdhr JSToer v. Mai Sham Krishm (2-) referred t»* 

The only question raised in this appeal was as to the rate of 
interest allowable after the decree upon two mortgage bonds upon 
which a suit for sale had been brought* 1 he bonds in suit pro- 
vided for the payment of interest at the rat* of 10f per cent* per 
annum, with a condition that if the interest was not paid in the. 
second year compound interest should be charged, and that this 
condition should remain in force until the whole amount was 
paid . off* On the question, of interest the lower Appellate Court 
(District- Judge of Gorakhpur) found that, although compound 
interest was made payable, the rate of interest w as not abnormal, 
and he allowed interest at the contractual rate until the date of 
payment. The judgment-debtors appealed to the High Court 
contending that, according to a recent* ruling of the Privy 
Council, only interest at the usual Court rate should be granted 
.after the date fixed by the decree for payment of the mortgage 
: debts. 


. * Second Appeal No. 286 of 1906 from » decree of William 'i’udball, Esq*, 

District Judge of Gorakhpur, dated the 8th of January 1906, modifying a 
decree of Munshi Aclial BikarL Subordinate Judge of Gorakhpur, dated the 


(1) (1898) I. L. B., 26 Calc.., 39. (2) (M06) I, L. KL, 84 Calc., 150, 
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payable by tenanfcs-at-will for similar lands and fixed the rental 
of the ex-proprietary tenant at four annas in the rupee lower. 
Ali Mazhar apparently raised no obfern u and pun l f.r many 
years the rent- so fixed. 

Fcr the above reasons leinu unable to agrer in the reasons 
given by our learned brother we set aside ho decree under ap- 
peal ami restore the decree of the lower - 1 apellate ‘Court with 
costs* 

Appeal decreed. 
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Babu Parbati Gharan Ghatterji and Babu Satya Chandra 
Muherji, for the appellants. 

Babu Dwrga Gharan Banerji and Munshi Gobind Prasad, 
for the respondent. 

Stanley, O.J., and Bukkitt, J,— The suit out of which this 
appeal has arisen was a suit for sale of mortgaged property under 
two bonds. These bonds provided for the payment of interest at 
the rate of 10 J per cent, per annum ; with a condition that if the 
interest was not paid in the second year compound interest should 
be charged, and that this condition should remain in force until 
the whole amount was paid off. The learned District Judge, 
modifying the d eeree of the Court below as regards interest, allowed 
compound interest up to the date of realization. He says in the 
coarse of his judgment : — (( As for the rat© of interest to be allowed 
for the period subsequent to the date fixed for payment in the 
decree, I see no cause to decree any other than the contractual 
rate. It is true that it is compound interest, but the rate (10J per 
cant, per annum) is not a high one, but is a little less than the 
prevalent rate (12 per cent, per annum). There was no harsh or 
unconscionable bargain and no hard case. The interest will there- 
fore be the contractual rate up to the date of payment P It is 
contended on behalf of the defendants appellants that in view of 
the decision of their Lordships of the Privy Counsel in a recent 
case, interest should not be allowed over and above the Court rate 
after the date fixed for payment. In the case of Rameswar Koer 
v. Mahomed Mehdi Hossein Khan (1), Lord Hobhouse in deli- 
vering the judgment of their Lordships remarked as follows : 
— a The High Court founded their order on sections 86 and 88 of 
the Transfer of Property Act, which indicate clearly enough that 
the ordinary decree in a suit of this kind (that is a suit for sale on 
a mortgage) should direct accounts allowing the rat© of interest 
provided by the mortgage up to the date- of realization.” It was 
understood in this Court from the language of this judgment that 
the Court in passing a decree upon a mortgage should ordinarily 
allow interest at the contractual rate up to the date of realization. 
In the recent case, however, of Sundar Koer v. Mai Sham 
Krishen (2) their Lordships, referring to the language used by Lord 
(1) (1898) I. L. R., 26 Calc., 39. (2) (1906) L L, B.,M Calc., 150. 
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Hobhouse in tbe ease of Ramcawcir Kocr v. Mahomed Mehdi 
Hossein Khan, observe that tbe Judicial Committee did nos in- 
tend in that case to lay down that in passing a mortgage decree 
the Gourf3 should allow interest at the contractual rate beyond 
the date fixed for payment by the decree. Lord Party in deliv- 
ering the judgment of their Lordships quotes the passage from 
the judgment of Lord Ilobhouse, which we have cited, and obser- 
ves i — “ The expression Lip to the cate of realization ’ may have 
been used fer incuriam, or it may have meant ‘ the day fixed for 
realization/ as in fact it seems to have been understood by the 
reporter of the ease in the Indian Law Reports as expressed in his 
marginal note (I.L.R., 20 Calc., 39, •, Their Lordships cannot have 
intended to say that sections 88 and 88 of the Transfer of Pioperty 
Act indicate that interest at the mortgage rate should he paid up 
to the time of actual payment of the mortgage money to the mort- 
gagee.” Then later on, after expressing approval of tbe decree of 
the High Court in which 6 per cent, per annum interest only, and 
not the mortgage rate, was allowed after the date fixed for the 
payment of the mortgage debt, Lord Davey observes : — “ In the 
present cash their Lordships have no hesitation in expressing their 
concurrence with the High Court of Calcutta, not only in allowing 
interest after the fixed day, but also in allowing interest at the 
Court rate and not at the mortgage rate. They think that the 
scheme and intention of the Transfer of Property Act was that 
a general account should be taken once for all, and an aggregate 
amount be stated in the decree for principal, interest and costs 
due on a fixed day, and that after the expiration of that day, if 
the property should not he redeemed, the matter should pasB from 
the domain of contract to that of judgment, and the rights of the 
mortgagee Bhould thenceforth depend not on the contents of his 
bond bub on the directions in the decree/’ In view of this statement 
of the law by their Lordships it is open to the Court in determining 
the interest which should be payable after the day fixed for pay- 
ment in the decree to limit the interest to the Court rate if it so 
think fit. It therefore is open to us in this case to modify the 
decree of the lower appellate Court in regard to interest. The 
learned District Judge did not think that the case before him was 
such as to justify any reduction in the interest payable up to 


VOL. XXIX.] ALLAHABAD SERIES, , ■ ' 325 

realisation and therefore gave interest at the contractual rate. We 
think under the circumstances of this case that after the date fixed 
by the decree for payment simple interest only should be allowed 
at the contractual rate, and not compound interest. To this extent 
we modify the decree of the lower appellate Court. The appel- 
lants have substantially failed in the appeal and. must pay the 
costs. ' v ; 

Decree modified . 


& of or & Sir John Stanley f Knight, Chief Justice, and Mr. Justice Sir William 

Purlcitt, 

RAGHUBANS PURI (PiAiNTirr) «>. JYOTIS SWARUPA A to axotheb 
(De?KNDA2s“TS).^ 

Civil Procedure Code , section 54— Rejection of plaint— Procedure— Plaint 
not to he rejected in part. 

Meld that under section 54 of the Code of Civil Procedure a Court cannot 
reject a plaint in part. 

The facts of this case sufficiently appear from the judgment of 
the Court, 

Mr. W. K, Porter } for the appellant. 

Mr. B. E. O’Oonor, the Hon’ble Pandit Sundar Lai and 
Dr. Sottish Chandra Banerji , for the respondents. 

Stanley, C.J., and Burkett, J. — In. the suit out of which ' 
this appeal has arisen the plaintiff asked for a declaration that a 
sale-deed, dated the 18th of October 1901, of property specified 
in the plaint, was void and claimed possession of the property 
detailed in that deed. He put in an alternative claim, that if the 
plaintiff was not entitled to possession of the buildings upon the 
land, a decree for possession of the land itself might be passed in 
his favour and the defendants ordered to remove the materials of 
the buildings and that the plaintiff might be put into possession of 
the land. He also asked for any other relief to which he might 
the ends of justice 97 be entitled. 

It appears that some time between the years 1860 and 1866 
the predecessor in title of the plaintiff leased at least a portion of 
the land in dispute to. Mr. Frederic Wilson, the father and 

* Second Appeal No. 535 of 1905 from a decree of L. G, Evans, Esq., 
District Judge of Saharan pur, dated the 23rd of March 1905, confirming- a decree 
of S. P. O'Donnell, Esq., Subordinate Judge of Dehra Dim, dated the 19th 
. of May 1904. 
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predecessor in title of the defendant Charles Wilson. Upon this 
land buildings were erected and an extensive timber business 
was carried on therein. It is said that the buildings alone covered 
an area of about IS bighas* Mr. Charles Wilson, the son of Mr. 
Frederic Wilson, succeeded his father in the ownership of the 
demised premises and sold to the defendant Balm Jyotis Swarupa 
his interest therein. 

A number of issues were framed, but some of them were not 
tried under the following circumstances. The plaintiff in Ms 
examination under section 117 of the Code stated Ms inability to 
define the lands which were included in the lease. In consequence 
of this the learned Subordinate Judge passed an order on the 18th 
of September 1903 directing the plain till to amend his plaint by 
giving the boundaries of the land in excess of the 12 kachhd bighas, 
which the plantiff alleged was all that had been demised to Frederic 
Wilson, or by otherwise indicating sufficiently the excess land. 
The plaintiff stated Ms inability to do so, and the defendants also 
admitted the impossibility of giving the boundaries, but they did 
not admit that the extent of the area of the lease was only 12 
bighas. The Court under these circumstances considered that it 
would be impossible to grant the alternative relief claimed by the 
plaintiff in his oral evidence under section 158, Civil Procedure 
Code, and ordered the suit to proceed on the other issues, and he 
adds as follows ; — ie The plaint so far as it claims this alternative 
relief in the general terms of' paragraph 11 (d) will be held to be 
rejected under section 54, Code of Civil Procedure.” Both Courts 
below found that the land which was demised to Mr. Frederic 
Wilson was demised to him on a permanent lease for building 
purposes and that he had erected permanent buildings on the 
land, and that he and his successors in title had continued to hold 
the land under the lease up to the present time. 

The plaintiff appellant has appealed to this Court and raised 
a number of grounds of appeal, one being that the Court below was 
not justified under the provisions of section 54 in rejecting portion 
of the claim of the plaintiffs. That section only provides for the 
rejection of a plaint in the event of any of the matters specified in 
that section not being complied with. It does not justify the 
rejection of any particular portion of a plaint, as was the ease here* 
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The Court ought to have tried the Issues which were framed, and 
if the plaintiff failed in his proofs to establish his claim then reject 
the claim. We think the plaintiff should have had an opportunity 
at the trial of establishing his case. We cannot therefore dispose 
of this appeal without having a determination of two of the issues 
which were framed by the Court of first instance. These issues 
are Nos. 1 and 4 ; and are as follows : — 

“ 1. What were the boundaries and what was the extent of 
the land given by the plaintiff's predecessor to the 
father of defendant (2)? 

Did the defendant (2) sell to defendant (1) any excess 
area of land over and above that area which had been 
gi ven by the zamindar to his father, and what are the 
boundaries and area of such excess ? ” 

We remand these issues to the Court of first instance through 
the learned District Judge under the provisions of section 566 of 
the Code and direct that Court to take such relevant evidence 
as may be adduced by either side. On return of the find- 
ings the parties will have the usual ten days for filing objec- 
tions,^ ' ' 

Cause remanded . 
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Before Mr. Justice Banerji and Mr. Justice Aihman. 

BAM SABUP (Plaintiff) ©. KISHAN LAL (Defendant),# 

Act (Local) No* ILof 1901 (Agra Tenancy Act)) sections 20, 21 and 31— 
Occupancy holding— Usufructuary mortgage— Act No* IX c/1872 ( Indian 
Contract Act ), section 23. 

An occupancy tenant executed a usufructuary mortgage of liis occupancy 
lidding, and then executed a kabuliat undertaking to pay rent for the mort- 
gaged land. Meld on suit by the mortgagee for rent under the terms of the 
kabuliat that the agreement between the parties was of a nature which, if 
permitted, would defeat the provisions of the Tenancy Act, 1901 ; that it was 
unlawful within the meaning of section 23 of the Contract Act, and void, 
Marnandan Mai v. Nalcchedi Mai (1), Banmali Panel e v, Bisheshar Singh (2), 
and Madmi Lai v- Muhammad Ali Nasir Khan (3) followed. 


1907 

February 21. 


* Second Appeal Ho. 6 of 1905 from a decree of H, Warburton, Esq., 
District Judge of Agra, dated the loth of November 1905, confirming a decree 
of V. E. G- Hussey, Esq., Assistant Collector of 1st class of Muttra, dated 
the 2Sth of July 1904. 


(1) Weekly Notes, 1906, p. 302, (2) (1906) I. L. B«, 29 All., 129. 

(8) (1906) I. L.R., 28 All., 096. 
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In this case the defendant, an occupancy tenant, executed, 
on the 21&t of October 1902, a usufructuary mortgage of his 
occupancy holding in favour of the plaintiff. He then executed 
a kabuliat undertaking to pay rent to the plaintiff for the mort- 
gaged land. The plaintiff sued on this kabuliat to recover rent 
for the year 1311 Fasli. The Court of first instance (Assistant 
Collector of the first class, Sluttra) sustained the defendant's 
plea that the mortgage and the kabuliat were invalid and 
dismissed the suit, and this decree was on appeal upheld 
by the District Judge. The plaintiff appealed to the High 
Court. 

Babu Lakshmi Narain, for the appellant. 

Dr. Sottish Chandra Banerji, for the respondent. 

Banebji, J. — This appeal arises out of a suit brought by the 
appellant to recover from the respondent arrears of rent. The 
respondent is an occupancy tenant. On the 2 1st of October 1902 
he made a usufructuary mortgage of his occupancy holding to 
the plaintiff appellant, and then executed a kabuliat undertaking 
to pay rent for the mortgaged land. It is on the strength of 
this kabuliat that the present suit was brought. The suit was 
resisted upon the ground that under the provisions of the Agra 
Tenancy Act, Iso. II of 1901, the mortgage was void and that 
the plaintiff had ho title to sue for rent. Both the Courts below 
have sustained this defence. The plaintiff appeals. 

It is contended on his behalf that the mortgage made by the 
defendant respondent is not absolutely void, but is only voidable 
at the instance of the landlord, and that it is not open to the 
defendant to question its validity. In support of this contention 
reliance is placed upon the provisions of section 31 of the Act. 
It is clear from the provisions of sections 20 and 21 that a transfer 
of his holding or of any interest therein by an occupancy tenant 
is wholly forbidden, except in the case of a sub-lease as provided 
in the Act. The object of the Legislature manifestly was to 
declare that certain rulings of this Court in which it was held 
that an occupancy tenant could mortgage his right to occupy 
should no longer have any binding effect. The usufructuary mort- 
gage in the present instance was therefore void under the pro- 
visions of section 21. It is true that section 31 lays down that 
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u every sub-lease or other transfer made by a tenant in contra- 
vention #f the provisions of the Act shall be * voidable 9 at the 
instance of the landholder, but it seems to me that the word 
< voidable 9 was used, not in the sense in which that term is 
ordinarily used in law as distinguished from an agreement which 
is absolutely void, but in the sense that a transfer made in con- 
travention of the provisions of section 21 may be avoided by the 
landholder in the manner provided in the section. It is also true 
that the Tenancy Act prescribes a limitation of one year from the 
date of the transfer for a suit for the cancellation of a transfer. 
But it may be that what the Legislature contemplated was that in 
the case of a landholder he might accept and recognize the trans- 
fer, but if he wished to repudiate it, he must do so at an early 
date and bring his suit within one year of the transfer. That, 
however, does not raise the inference that as against the trans- 
feror or any other person the transfer shall be deemed to be bind- 
ing after the expiry of one year and even when the landholder 
has not chosen to avoid it. It is manifest from the scope of sec- 
tions 20 and 21 that they were enacted in the interst as much 
of the tenant as of the landholder, and that the Legislature 
thought it fit to absolutely forbid a transfer by an occupancy 
tenant of his interests in his holding. That being so, if the 
mortgage in favour of the plaintiff be held to be valid, the object 
of the law would be defeated. As the agreement between the 
plaintiff and the defendant is of a nature, which, if permitted, 
would defeat the provisions of the Tenancy Act, it is unlawful 
within the meaning of section 23 of the Contract Act and is void. 
The object of the suit brought by the plaintiff is to enforce the 
mortgage made in his favour. If he were allowed to carryout 
that object, the provisions of the law, as enacted in section 21, 
would be rendered nugatory. In Harnandan Red v. Nalcchedi 
Uai(l) a usufructuary mortgagee who brought a suit for pos- 
session was held not entitled to do so, as section 20 of the Act 
“ forbids the transfer of the interest held by occupancy tenants 
except under circumstances which do not exist in this case.” Pro- 
bably the learned Judges meant to refer to section 21. In 
Banmali Pande v. Bisheshar Singh (2) a usufructuary mortgagee 

(X) Weekly Notes, 1906, j>. 802. (2) (1906) I, U R, 29 All., 129. 


830 


THE INDIAN LAW REPORTS* [VOL, XXtX> 


of an occupancy holding, whose mortgage was executed after the 
passing of the Tenancy Act, sued to redeem a prior mortgage. 
It was held that the mortgage under which the plaintiff claimed 
was invalid and unlawful, and that lie had acquired no right 
under it so as to entitle him to redeem the prior mortgage. I 
may also refer to the decision of our brother Richards in Madan 
Lai v. Muhammad AH Kasir Khan (1) which was affirmed on 
appeal under section 10 of the Letters Patent on the 13th of Decem- 
ber 1906, and which was cited with approbation in the case of 
Banmali Pande v. Bisheshar Singh ref 'erred to above. In my 
opinion the view taken by the Court below is correct and I would 
dismiss the appeal with costs. 

Airman, J. — I am of the some opinion. On the 2M of 
October 1902, that is, after the date upon which the Agra 
Tenancy Act 1901, came into force, the respondent Kbhait 
Lai and his brother, who were occupancy tenants', executed 
a usufructuary mortgage of their holding m favour of the 
plaintiff appellant Ram Samp. He rolefc the land to the res- 
pondent Kish a u Lai and now sues to recover the arrears of 
rent from Kishan LaL The Courts below have dismissed 
the claim of the plaintiff, and in my opinion they were quite 
right. The plaintiff is really asking the assistance of the 
Court to enforce an agreement, the consideration of which was 
unlawful, and which is therefore void. In my opinion the Courts 
cannot give the plaintiff such assistance. A transfer of an occu- 
pancy holding such as that made in favour of the plaintiff is clearly 
forbidden by the terms of the Tenancy Act. For the appellant 
reliance was placed on an expression in a judgment of my 
own in the case of Lain Bam v. Thakur Das (2) where I said 
that it was (( clear from section 31 of the Act that a sub-lease or 
an agreement to sublet made by a tenant in contravention of 
section 25 is not void but merely voidable at the suit of a 
landholder.” This observation was unnecessary for the decision 
of the question then under consideration, as the sub-lease in that 
case was granted before the new Tenancy Act came into force. 
In the passage cited above I am of opinion that I attached undue 
weight to the use of the term "voidable" in section 3L I 
(l) (1908) L L. E., 28 AIL, 898, (2) Weekly Notts, 1905, p, 53. 
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agree with my learned colleague in thinking that the expres- 
sion was not intended to indicate that a transfer in contra- 
vention of the Act was merely voidable, as distinguished from 
void. The word iC voidable was, it seems to me, used in the 
sense indicated by my learned colleague. I agree in the order 
proposed. 

By the Court.— T he appeal is dismissed with costs. 

Appeal dismissed . 


PRIVY COUNCIL. 


DEPUTY COMMISSIONER OF KKERI REPRESENTING THE COURT 
OE WARDS (Defendant) ©. KHAN JAN SINGH a nd otelebs (Plaintiees) 
[On appeal from the Court of the Judicial Commissioner of Oudh, Lucknow.] 
j Hindu Law — Alienation by widow - Legal necessity— Order for interest on 
decree in execution where decree did not allow interest — Sum for interest 
mads part of consideration for sale deed— lies judicata — Decision in mii 
for pre-emption — Civil Procedure Code , section 13. 

A Hindu widow in possession of her husband's immovable property for 
a widow's estate executed, on 22nd December 1868 a deed of sale of it in 
favour of a creditor of her husband under a decree, dated 12th July 1861. No 
future interest was allowed by that decree, but on 22nd October 1866 the de- 
cree holder in execution of it obtained from the Court of the Deputy Com- 
missioner an order for interest on the decree, which order was however set 
aside by the Judicial Commissioner on 15 fch September 1869 on the ground 
that a Court executing a decree had no power to alter or add to it. The 
consideration for the deed of sale, which was executed whilst the order 
granting interest was in force, was made up of Rs. 7,080 the amount her 
husband was liable for under the decree, Rs. 5,638 for interest on the decree, 
and a sum of Rs. 7,280 in cash. On 23rd December 1869 the plaintiff as rever- 
sionary heir of the husband brought a suit against the vendee for pre-emption, 
but that suit was dismissed on the ground^ that his right of pre-emption was 
not established. The widow died in 1894, and in 1899 the plaintiff brought 
the present suit for possession of the property and for mesne profits from 
her death. The defendants were the Deputy Commissioner as representing the 
Court of Wards, into whose charge the vendee's ©state had come, and the pur- 
chaser from the Court of Wards of the greater portion of the property in suit. 
The defence was that the alienation was made for legal necessity, and that 
the suit was barred by the decision in the pre-emption suit, which operated 
as res judicata* Both Courts below found on the facts that the item of 
Rs. 7,080 was justified by legal necessity, and that the advance of the sum in 
cash as part of the consideration was not proved. 

Present : —Lord Macnaghten, Lord Atkinson, Sir Andbbw Scobie, 
and Sir Abthbb Wiison. 
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profits, and prayed for that, and for further and other relief if 
necessary. 

The Deputy Commissioner of Kheri in his written statement 
denied that Ajudhia Singh was the next reversioner ; and alleged 
that the deed of sale of 22nd December 186S was executed by 
Mau Kunwar and the money borrowed for legal necessity, namely, 
to pay a debt of her husband’s and for litigation in which Ms 
estate was concerned ; that the suit for pre-emption brought by 
Ajudhia Singh against Raja Anrudh Singh estopped the plain- 
tiff's from advancing the present claim both under section 115 of 
the Evidence Act (I of 1872), and section 13 of the Code of Civil 
Procedure (Act XIV of 1882), and that the suit was barred by 
limitation. 

The purchaser defendant set up in addition to the above 
defences that the possession of Man Kunwar was adverse to the 
plaintiffs; and that there was no cause of action against him as 
a bond fide purchaser of the property from the Court of Wards. 

The Subordinate Judge held that Ajudhia Singh was the 
next reversioner on the death of Man Kunwar ; that Man Kun- 
war had not acquired a title by adverse possession ; that the suit 
for pre-emption was not a res judicata,) and that the suit was not 
barred by limitation, the cause of action having arisen on the 
death of Man Kunwar. As to whether the sale was binding on the 
reversioner he found that the sum of Rs. 7,280 said to have been 
paid in cash, was never paid at all and there was no legal necessity 
shown for borrowing it; that there was no interest payable 
under the decree of 12th July 1801 ; that Man Kunwar was under 
& legal obligation to pay the principal sum due under that decree, 
Rs, 7,080, even if it was barred by limitation ; that Jawahir Singh 
the purchaser defendant was not a bond fide purchaser for 
value without notice of the plaintiff’s claim ; and that even if he 
were he had no better title than Raja Anrudh Singh. In the 
result be decided that flic plaintiffs were entitled to possession 
of the villages in suit and to mesne profits subject to a liability 
for Rs. 7,080, and as the inesac profits exceeded that sum he set 
off the one amount against the other and made a decree for pos- 
sesion of the villages and for payment of the balance of the 
mesne profit". 
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These findings and this decree were affirmed by the Court of 
the Judicial Commissioner (Mr, Ross Scott and Mr. G. T. 
Spankie.) 

On this appeal, 

Cohen , K>C. and 0. E. A . Boss, for the appellant contend- 
ed that it was not proved that Ajudhia Singh was, on the death 
of Man Kun war, the nearest reversioner to the estate of Kaika 
Bakhsh Singh, and he had not therefore shown that he was entitl- 
ed to maintain the present suit. Reference was made to Mayne’s 
Hindu Law, 7th edition, para. 647, pages 847, 848 ; para. 646, page 
871 ; 6th edition, paras. 634, 635, 636, pages 827, 829, 831, and 
para. 641 , page 839. The sale would not be absolutely void. Isri 
But Koer v, Hansbutti Koerain (1) and Modhu Sudan Singh 
v. Hooke (2) were referred to. When the deed of sale was 
executed the order of the Deputy Commissioner allowing interest 
on the decree of 12th July 1861 was in force. Interest was 
therefore rightly charged and formed part of the consideration for 
the sale deed, and the appellate Court was wrong in not so treat- 
ing it. That there was legal necessity the respondents were now 
©stopped from denying. By bringing a suit for pre-emption 
Ajudhia Singh had admitted its validity and could not now dis- 
pute it, so that it was unnecessary to prove the existence of debts 
and the necessity for the sale. The decision in that suit was 
res judicata under section 13 of the Code of Civil Procedure, as 
the question of the invalidity of the sale might have been raised 
in that suit s the present suit was therefore barred. 

l)e Gruyther for the respondents (other than the purchaser) 
contended that both the Lower Courts concurred in finding that 
Ajudhia Singh was the next heir to Kaika Bakhsh Singh on the 
death of Man Kunwar, and as such was entitled to sue. Both 
Courts had also held that there was no legal necessity for the sale 
except as to Rs. 7,080, the amount of the decree of 12th July 
1861, and the appellant had been credited with that amount. 
The order giving interest on that decree was absolutely illegal, 
and was reversed on that ground. The suit for pre-emption 
created no estoppel, nor was the decision in that suit res judicata 

(1) (1383) L, R., 10 I. A,, 150 : (2) (1897) L. R., 24 I. A., 164; 

I. L. R.. 10 Calc., 324, I. L e B., 25 Calc., 1. 


Deputy 
Commis- 
sioned op 
Kheri 

REPRESENT* 
IN® THE 

Court op 
Wards. 


Khanjan 

SlNOH. 


1907 


Deputy 
Commis- 
sioner op 
Kkeri 

REPRESENT* 
INQ- TH3 

Court of 
Wards 

V. 

Khanjan 

SlNOH. 


336 THE IXD1AX LAW EEPORTs, [vol . xxis . 

in the present suit. All than was decided there was that 
Ajudhia Singh had not established any right of pre-emption. Any 
objection to the sale in the pie-emption suit could only have been 
so far as Man Kunwar's life interest m the property was con- 
cerned. The respondent’s objection now is that the sa l e was not 
valid after her death, which was a ground that could not properly 
have been raised in the pre-emption suit, lhe defendant Jawa- 

hir Singh was a purchaser from the Court of Wards and could 

not, it was submitted,, have any better title than his vendor the 
appellant. 

Cohen, 11. C. replied. 

1907, February 1th.— The judgment of their Lordships was 
delivered by Sir Author Wilson 

The case out of which this appeal arises relates to an aliena- 
tion by a Hindu widow of property which had belonged to her 
husband. 

The properties in dispute formed a part of the estate of Kalka 
Bakhsh, who died in or before 1868, without male i s&ue i eaviug 
as his heir his widow Man Kunwar, who took as 8Uch heir th , 
estate of a Hindu w.dow. 

During the life-time of Kalka bakhsh, on the 12th July 1861, 
a decree based upon a mortgage was passed against Kalka 
Bakhsh and others, in favour of Raja Anruclh Singh, f or a sum 
of Rs. 28,320-12, principal and interest, payable i a two instal- 
ments, interest subsequent to the decree being disallowed. Kalka 
Bakhsh’s share of liability under this decree became ascertained 
at Rs. 7,080. 

Proceedings were subsequently taken to execute the decree 
and on the 22nd October 1866, the then Deputy Commissioner 
of Kheri, before whom the execution was in pr 0 g resSj made a 
decree or order, allowing in favour of the judgment creditor 
what the decree had not given him, interest subse quent to decree ’ 
at the rate of 2 per cent, per mensem from the d Ue J ates of the 
several instalments. But after some intermediate proceedings 
on the 15th September 1869, that decree or order was set aside 
by the Court of the Judicial Commissioner 0 f Oudh, on the 
ground that the Court executing a decree has no power to alter 
or acid to It 
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In the interval between the making of the decree or order of 
the 22nd October 1866, and its reversal on the 15th September 
1869, the sale deed now in question was executed. Tt was dated 
the 22nd December 1868. It was executed by the widow Man 
Kimwar, and by her late husband's mother. It was in favour of 
the same Raja Anrudh Singh, who had obtained the decree of the 
12tli J uly 1801. The consideration alleged was made up of three 
part?; first, the Ex 7,080 due under the decree of the 12th July 
1861j secondly, interest on that sum subsequent to the date of 
die decree] thirdly, a fresh advance said to have been made in 
cash of Rs. 7,280." 

Man Eunwar died on the 31st May 1894, whereupon the 
estate of her husband passed to his then next male heir, Ajudhia 
Singh. And on the 21st February 1899 Ajudhia Singh, (with 
another who need not be further noticed) instituted the present 
suit in the Court of the Subordinate Judge of Sitapur. The defen- 
dants were, first, the Deputy Commissioner of Kkeri, as Manager 
for the Court of Wards* in charge of the estate which had 
been that of Raja Anrudh Singh, and, secondly, Thakur Jawahir 
Singh, a purchaser from the Court of Wards of the greater 
part of the property in dispute. The claim was to recover 
the property as from the death of Man Kimwar, with mesne 
profits. 

Various defences to the suit were raised, but only two were 
urged on the argument of the appeal before their Lordships ] first, 
that the sale in question was justified by necessity, and on this 
ground was effectual to pass the whole interest of Man Kunwar's 
husband in-the property, not merely her widow’s estate; secondly, 
that the suit was barred by section 18, explanation II, of the 
Civil Procedure Code. 

The Subordinate Judge made a decree in favour of the plain- 
tiffs for possession and mesne profits. He allowed the defendants 
credit in account for Rs. 7,080, the amount due under the decree 
of the 12th July 1861, but disallowed the other two portions of 
the alleged consideration for the sale. He decided against the 
defendants with regard to the suggested bar by section 13 of the 
Civil Procedure Code. The Judicial Commissioners of Oudh, 
on appeal, agreed with the Subordinate Judge and affirmed hm 
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decree. That is the decision now appealed against by the first 
defendant, the Deputy Commissioner of Kheri. 

With regard, in the first place, to the defence 0 £ necessity, it 
is not disputed that such necessity existed in respect of the first 
item of consideration, Rs, 7,080, the amount due under the decree 
of the 12th July 1861, and for this amount the appellant has 
received credit. As to the third item of considerations the alleged 
fresh advance of Rs. 7,280, both Courts in India have found that 
there was no evidence of necessity for such an advance, if it ever 
was made; and their Lordships agree. 

The argument really turned upon the second item, the interest 
after decree upon the decree of the 12th July 1861 • The conten- 
tion was that inasmuch as the decree or order of the 22nd October 
1866, granting interest on the amount decreed in 1861, was in 
force when the conveyance in question was executed, the doctrine 
of necessity extended to the interest. 

It is not necessary to inquire what the result would have been, 
if some outsider had advanced money to the widow, in order to 
protect the estate against a claim by Raja Anrudh Singh to 
realize the interest awarded to him by the decree or order of the 
22nd October 1866. The question that does arise is, whether 
those who claim under the Raja, and whose position is no higher 
than his, are entitled to base a claim to the property in question 
upon a decree or order originally made in the Raja’s favour, but 
subsequently set aside. Their Lordships agree with the Courts 
in India that the claim of the appellant on this ground cannot be 
supported. 

The contention based upon section 13 of the Civil Procedure 
Code arises out of the following circumstances. After the sale by 
Man Kunwar to Raja Anrudh Singh, Ajudhia Singh, on the 
23rd December 1869, brought a suit against the Raja and others, 
in which the plaintiff claimed a right of pre-emption. The suit 
was dismissed on the ground that no right of pre-emption was 
proved. It is now contended that the ground of claim in the 
present suit is a matter which might and ought to have been made 
a ground of attack in that suit. 

Their Lordships agree -with the Courts in India in thinking 
that what was in question] in that former suit was the right of 
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pre-emption in respect of what Man Kunwar had power to 
convey and did convey, that is her widow's interest, and that 
the introduction of any question as to the effect of the conveyance 
upon the reversion would have been incongruous to the matter of 
the suit. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. The appellant will pay the costs. 

Appeal dismissed . 

Solicitor for the appellant — The Solicitor, India Office • 
Solicitor for the respondents— T. L. Wilson & Go . 

J. V. W. 

i’AIY AZ HUSAIN KHAN (Defendant) *. Fit AG N AH AIN (Plaintiff) and 
others (Defendants). 

[Oh appeal from the Court of the Judicial Commissioner of Oudli, Lucknow]. 
Ms pendens— Contest between prior purchaser ’under a second mortgage and 
subsequent purchaser under a first mortgage — Second mortgage executed 
after institution of suit on first mortgage but before summons served— 
u Contentious ** suit — Act JVb. IF of 1882 ( Transfer of Property Act), 
section 52. 

The plaintiff was purchaser in execution of a decree based on a first 
mortgage of the property in suit. The defendant was in possession as a 
prior purchaser in execution of a decree on a second mortgage of the same 
property, passed in a suit to which the first mortgagee was not made a party. 
The second mortgage was executed after the institution of the suit on 
the first mortgage but before the summons had been served. Held that 
the doctrine of Us pendens applied, and that the plaintiff had the better 
title. 

Where a suit is contentious in its origin and nature it is not necessary 
that the summons should have been served in the suit in order to make it a 
contentious " one within the meaning of section 52 of the Transfer of Pro- 
perty Act (IV of 1882) and render the doctrine of lis pendens applicable. 

Irrespective of the doctrine of Us pendens it appeared from the circum- 
stances of the case that the defendant was cognizant of the first mortgage, of 
the decree made on the basis of it and of the sale proceedings which took 
place in execution of the decree. 

Appeal from a decree (August 10th, 1904) of the Court of the 
Judicial Commissioner ofOudh, which affirmed a decree (July 4th, 
1903) of the Court of the Subordinate Judge of tahsil Biswau in 
district Sitapur. 

Present Lord Macnaghten, Lord Davey, Sir Andrew Scobls, and Sir 
Arthur W I ISON, 
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The main question on this appeal was whether the appellant 
or the respondent had acquired a prior title to a village called 
Bangawan under purchases in execution of decree. 

The village in suit was owned by one Hamid Husain Khan, 
who on 14th June 1889 executed a mortgage of it in favour of 
one Newal Kishore the predecessor in title of the respondent 
Prag Narain in consideration of a loan of Rs. 3,000 with interest. 
The mortgagor failing to pay as stipulated in the mortgage deed, 
Newal Kishore, on 13th July 1891, brought a suit in the Court of 
the Subordinate Judge of Sitapur to recover the amount due on she 
mortgage by sale of the mortgaged property in accordance with 
section 88 of the Transfer of Property Act (I Y of 1882), and on 
23rd August 1892 obtained a decree which directed sale of the 
mortgaged property in default of payment of the mortgage 
money on or before 23rd February 1893. An order absolute for 
sale was made on 29th November 1895 under section 89 of Act 
IY of 1882. The summons in that suit was not served on 
Hamid Husain Khan until September 12th, 1891. 

Meanwhile, on 15th July 1891, Hamid Husain Khan mort- 
gaged the village to the respondent Muzaffar Beg, who sued on 
the mortgage and obtained a decree for sale, which was made 
absolute in January 3897. To that suit Newal Kishore ought to 
have been, but was not, made a party. 

Proceedings in execution were taken under the decree in 
Newal Kishore’s suit, which resulted in an order directing the 
village to be sold on 20th July 1898. Faiyaz Husain Khan on 
16th July 1898 brought a suit against Prag Narain (as represent- 
ative of Newal Kishore then deceased) and against the mortgagors 
in the Court of the Subordinate Judge of Sitapur for a declaration 
that the village was not liable to attachment and sale as the 
mortgagors had no transferable interest therein : and he obtained 
a postponement of the sale pending the decision in his own suit 
which was finally dismissed on appeal by the Court of the Judi- 
cial Commissioner on 3rd January 1900. 

On December 20th, 1900, the village was sold in execution o 
Muzaffar Beg’s decree and purchased by th appellant Faiya-, 
Husain Khap (son of the mortgagor Hamid | isain Khan), who 
succeeded in getting possession, and on 21sJ ebraary 1901 the 
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village was again sold in execution of Newal Kishore's decree and 
purchased by Prag Narain, who had succeeded Mewal Kishore 
as decree-holder, the sale on the earlier mortgage thus taking 
place after the sale on the later mortgage. 

In pursuance of his purchase of 21st February 1901, the plaint- 
iff endeavoured to obtain possession of the village, and being 
resisted, he instituted the present suit, on 2nd October 1902, for 
possession, making Faiyaz Husain Khan, Hamid Husain Khan, 
and Muzaffar Beg defendants. Of these Hamid Husain Khan did 
not enter appearance and the defence of Muzaffar Beg was found 
by both the Courts below to be groundless. Faiyaz Husain Khan 
claimed priority under his prior purchase, and of the five issues the 
only one now material was the fourth — “whether defendants are 
bound by the sale held in plaintiff's favour ?” 

On this issue the Subordinate Judge held that the defendant 
Faiyaz Husain Khan as prior purchaser in an execution sale 
under a mortgage decree had priority over the plaintiff as a sub- 
sequent purchaser ; but that the sale to Faiyaz Husain Khan was 
void under section 52, Act IY of 1882, on the ground that the 
mortgage dated 15th July 1891 had been executed after the 
institution of ISTewal Kishore's suit to enforce his mortgage of 
14th June 1889. On this finding the Subordinate Judge made 
a decree in favour of the plaintiff for possession and mesne 
profits* 

The Court of the Judicial Commissioner on appeal (E. Chamier, 
Officiating Judicial Commissioner and W. F. Wells, Addi- 
tional Judicial Commissioner) affirmed the decision of the Sub- 
ordinate Judge. Mr. Chamier, delivering the judgment of the 
Court, in which Mr. Wells concurred, remarked:— 

u I am disposed to hold the rule of lia pendens applies to this 
case, notwithstanding that the mortgage to Muzaffar Beg was 
made before the service of the summons on the mortgagor in the 
first mortgagee's suit. But, whether that is a correct view or not, 
I hold that a purchaser at a sale held in execution of a decree for 
sale on a first mortgage made by a per-on in possession of the pro- 
perty, the decree having been obtained in a suit brought in strict 
accordance with section 85 of Act IY of 1882, is entitled to 
possession as against a purchaser at a sale held in execution of a 
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decree for sale obtained in a suit brought on a second mortgage in 
defiance of the rule laid down in that section. 

“ Prag Naraia purchased the rights of the mortgagor as they 
were at the date of the first mortgage and there can be no doubt 
that the mortgagor was then entitled to possession. The cases of 
Hargu Lai Singh v. Gobind Rai (1) and Madan Lai v. Bhag- 
wan Das (2) in which purchasers at sales held in execution of a 
decree on a first mortgage were held to be not entitled to posses- 
sion are distinguishable upon the ground that the decrees obtained 
by the first mortgagees in those suits were not binding on the 
persons in possession who, or whose predecessors in interest, ought 
to have been joined as parties to the suit on the first mortgage. 
There is no reported case that 1 am aware of which supports the 
contention of the appellant in the present suit. It appears to me 
that if we were to accept the appellant’s contention in the present 
suit there might be no limit to the number of suits required to 
enforce a first mortgage. Assuming, without deciding, that the 
appellant Faiyaz Husain can now redeem the first mortgage, I 
think that he should nob be allowed to do so in the present suit • 
first, because he did not offer to do so in the Court below and his 
conduct has in other respects been such as to disentitle him to any 
consideration, and, secondly, because there remains not only the 
question whether Faiyaz Husain can redeem the first mortgage, 
but also the question whether Prag Narain cannot also in turn 
redeem the second mortgage (see ffassarihhai v. Umaji (g). 
The latter question has not been considered at all and no argu- 
ment was adduced to U3 upon it. Moreover the materials on the 
record are not sufficient to enable us to make up the requisite 
accounts and pass a decree which will settle the question between 
the parties. I would dismiss the appeal with costs,” 

On this appeal G.E. A. Ross for the appellant contended 
that the doctrine of Us pendens did not apply to the case because, 
although the execution of the' mortgage of 15th July 1891 was 
subsequent to the institution of iNewal Kishore’s suit, that suit 
did not become a contentious one within the meaning of section 
52 of Act IV of 1882 until the service of the summons, which 


(1) (1897) I. L. K„ 19 All., 641. (2) (1899) I. 

(3) (1903) X. L. 1{„ 28 Bom,, 153. 


H- R., 21 All., 233. 
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took place two months after the mortgage had been executed : 
there was therefore no lis pendens at the date of the mortgage. 
Reference was made to Radhasyam Mohapattia v. Sibu Panda 
(l)j Parsotam Saran v. Saneki Lai (2) Abboy v. Auimmalai 
(3), Transfer of Property Act (IV of 1882), section 52 ; Ooote ? s 
Law of Mortgages, Volume II, 1344; Fisher on Mortgages, 5th 
ed., 533, para. 1119 ; Hokum Chand’s Law of "Res judicata 694, 
695, Section 274 ; Leiteh v. Wells (4) and Dawson v. Mead (5). 
The respondent- had therefore, it was submitted, not made out 
any claim to possession of the property in dispute. Even assum- 
ing he had done so, the application of the appellant to be allowed 
to redeem should have been granted. 

De Oruyther for the respondent contended that the sale to 
the appellant was void so far as the respondent was concerned 
under the general doctrine of lis pendens , and also under section 
52 of Act IV of 1882, Ifewal Kishore’s suit was contentious in 
its nature, and it was not necessary for a summons to be served 
on the defendant in order to make it a contentious suit within 
the meaning of section 52 of Act IV of 1882. Newal Kishore’s 
suit was pending at the time the mortgage of 15th July 1891, 
under which the appellant claimed, was executed, and therefore 
the result of the suit could not be affected by the sale to the 
appellant under the decree on that mortgage. 

It was also contended that the respondent as a purchaser in 
execution of a decree based on a first mortgage had a better title 
than the appellant who was a prior purchaser in execution of a 
decree based on a second mortgage to which the first mortgagee 
was no party. Besides, the’appellant knew all the circumstances 
of Newai Kishore’s mortgage and of the proceedings taken to 
enforce it, as was shown by his suit in 1898, to have the mortgage 
and decree passed on it declared invalid. 

The application of the appellant to be allowed to redeem 
was rightly refused by the High Court. Had he in due course and 
within the proper time for doing so taken the necessary steps for 
redemption, his application to redeem might have been con- 
sidered, but there was nothing for him to redeem after the 

(1) (1888) I. L. B. f 15 Calc., 647. (3) (1888) I. L B, 12 Mad,, 180. 

(2) (1899) 1. L. R., 2) AIL, 408. (4) (18755) 48 New York Reports, 585 (611). 

(5) 71 Wisconsin Reports, 295. 
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confirmation of the sale to the respondent. The Transfer of 
Property Act (IV of 1882), sections 83 and 85 were referred 
to. 

Ross replied. 

1907, March °21st .—The judgment of their Lordships was 
delivered by Lord Macxaghten 

This is an appeal from the Court of the Judicial Commissioner 
of Oudh, which affirmed a decision of the Subordinate Judge o»f 
Sitapur. 

Leave to appeal was granted on. the ground that the appeal 
involved a substantial question of law. What the question was 
that was supposed to be involved is, however, left somewhat in 
obscurity. 

The facts are not in dispute. 

On the 14th of June 1889 Hamid Husain, the owner of Mauza 
Bangawan, mortgaged it to Newal Kishore. 

On the 13th of July 1891 Newal Kishore brought a suit on 
his mortgage. 

On the 23rd of August 1892 he obtained a decree for sale 
which was made absolute on the 29th of November 1895. 

On the 21st of February 1901 the property was sold in execu- 
tion of Newal Kishore’s decree and purchased by the respondent 
Prag Narain, who was the son and the representative of the decree- 
holder. 

On the 2nd of July 1901, Prag Narain obtained a sale certi- 
ficate and attempted to recover possession of the property. He 
was, however, obstructed in every possible way by the appellant 
Faiyaz Husain, who was in possession under a decree for sale 
obtained on a subsequent mortgage. Prag Narain was therefore 
compelled to bring this suit. 

There was no incumbrance upon the property either at the 
date of the mortgage of the 14th June 1889 to Newal Kishore or 
at the date of the institution of Newal K i shore’s suit on the 13th 
of July 1891. Baton the 15th of July 1891, before any sum- 
mons in Newal Kishore’s suit was served, a second mortgage was 
granted by the mortgagor to Mirza Muzaffar Beg. Mirza Mu- 
zaffar Beg put his mortgage in suit on the 20th of March 1894, 
without making the first mortgagee a party, and In the 
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absence of the first mortgagee obtained a decree for sale. In 
execution of this decree the property mortgaged to Mirza Muzaffar 
Beg was put up for sale on the 20th of December 1900 and 
bought by the appellant Faiyaz Husain, who was the son of 
Hamid Husain, and who had attained his majority in 1894. 
Faiyaz Husain managed to get possession and resisted all 
attempts on the part of the respondent Prag Narain to dispossess 
him. 

The case seems to their Lordships to be clear. The mortgage 
to Mirza Muzaffar Beg was made during the pendency of Newal 
Kishore’s suit, which was in its origin and nature a contentious 
suit and was at the time being actively prosecuted. # Therefore, 
under section 52 of the Transfer of Property Act (No. IV of 
1882) it did not affect the rights of Newal Kishore under the 
decree made in his suit. Their Lordships are unable to agree in 
the view which seems to have obtained in India that a suit con- 
tentious in its origin and nature is not contentious within the 
meaning of section 52 of the Act of 1882 until a summons is 
served on the opposite party. There seems to be no warrant for 
that view in the Act, and it certainly would lead to very incon- 
venient results in a country where evasion of seivice is probably 
not unknown or a matter of any great difficulty. 

The doctrine of lis 'pendens with which section 52 of the Act 
of 1882 is concerned, is not, as Turner, L.J. observed in Bellamy 
v. Sabine (1 ), u founded upon any of the peculiar tenets of a 
Court of Equity as to implied or constructive notice. It is . * 
a doctrine common to the Courts both of law’ and of equity, and 
rests .... upon this foundation, that it would plainly be 
impossible that any action or suit could be brought to a successful 
termination if alienations pendente Hie were permitted to 
prevail.” The correct mode of sitting the doctrine, as Oran- 
worth, L.C., observed in the same ease, is that u pendente Hie 
neither party to the litigation can alienate the property in dispute 
so as to affect his opponent,.” 

Apart, however, from the doctrine of lis pendens , which seems 
to their Lordships to apply to the present case, it is plain that at 
the date of his purchase Faiyaz Husain knew all about the 
mortgage to Newal Kishore and the decree made on the bans of 
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that mortgage; and he knew that the sale proceedings were actual- 
■" ly in progress; for in July 1898 he. brought a suit against Prag 
Niirain, asking for a declaration that Newal Kishore’s mortgage; 
and the decree passed upon it; were invalid; and that the property 
was not liable for attachment and sale. 

At the hearing of the appeal to the Court of the Judicial Com- 
missioner Faiyaz Husain asked to be let in to redeem. The 
Court very properly rejected that applicat ion. It h as been repeat- 
ed at the hearing before this Board. There seems to be no ground 
for the application. Before the sale to Prag Narain was con- 
firmed; Faiyaz Husain had every opportunity of redeeming the 
property. He never offered to do so. On the sale being con- 
firmed the equity of redemption was extinguished. Prag N&rain 
appears to be in as good a position as any outside purchaser uncon- 
nected with the property would have been. Their Lordships 
will, therefore, humbly advise His Majesty that this appeal 
should be dismissed. 

The appellant will pay the costs of the appeal 

Appeal dismissed . 

Solicitors for the appellant — T. L* Wilson & Co. 

Solicitors for the respondent — Barrow , Rogers ; & Nevill. 

' _ J. V. w. 

APPELLATE CIVIL. 

Before Mr, Justice Sir George Knox and Mr. Justice j Richards. 

THE MUNICIPAL BOARD OP NAJIBABAD (PjDAiNTirr) 
v. SHEO NAR AIN (Deyendaht)*. 

Aet (Local) No. I of 1900 (N*W. B. and Oudh Municipalities Act) 
section 47— Contract — Mode of execution by Board. 

Where a contract entered into with a Municipal Board for the supply 
of material for road-making was endorsed both by the Secietary and the 
Vice-Chairman of the Board and this endorsement referred to the contents 
of the contract and its confirmation : Meld that this was a sufficient com- 
pliance with the requirements of section 47 of the Municipalities Act. 

This was a suit brought by the Municipal Board of Hajiba- 
bad for damages for breach of a contract entered into by the 

•Second Appeal No. 1142 of 1905, from a decree of C. H. Berthoud, Esq. f 
Additional Judge of Moradabad, dated the 5feh of August 1905, reversing a 
decree of Maulvi Muhammad Shaft, Additional Subordinate Judge of Morada- 
bad, dated the 28th of September 1904, 
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defendant with the Board for the supply of kankar for road- 
making. The Court of first instance (Additional Subordinate 
Judge of Mor&dabad) decreed the plaintiffs’ claim in part. On 
appeal the Additional District Judge of Moraclabad dismissed the 
suit on the ground that the con trace sued upon had not been 
executed on behalf of the Board in the manner prescribed 
by section 47 cf the Municipalities Act, 1900. Against this 
decision the plaintiff appealed to the High Court. 

Maulvi Glmlam Mujtaba , for the appellant. 

The Hon’ble Pandit Sundew Lai and Babu Parbati Gharan } 
for the respondent. 

Knox and Richards, JJ. — This appeal arises out of a suit 
brought by the Municipal Board of Najibabad through the Chair- 
man of the Board against one Sheo Narain, who, according to the 
allegations % made in the plaint, had entered into a contract for 
storing and consolidating kankar with the Municipal Board. The 
plaint states that the respondent had not carried out the terms of 
the contract, which caused loss to the Board, hence the suit for 
damages. The Court of first instance decreed the claim. The res- 
pondent before us appealed to the lower appellate Court. There 
were no less than eighteen grounds in the memorandum of appeal, 
but the lower appellate Court decided the appeal upon a prelimi- 
nary point which is neither contained in, nor covered by, the writ- 
ten statement of the respondent or the memorandum of appeal to 
the lower appellate Court, The point seems to have been suggest- 
ed by a ruling of this Court in Radha Kuhan Das v. The 
Municipal Board of Benares (1) namely, that the contract was 
not signed by the Chairman or a Vice-Chairman and the Secre- 
tary. The Municipal Board of Kajibabad were evidently taken 
by surprise and one of the grounds in appeal to us is that the raising 
of this new plea should not have received the permission of the 
Court. The learned District Judge and. the parties appear to have 
assumed that the formalities insisted on in section 47 of the Munici- 
palities Act had been disregarded. Upon this point he dismissed 
the claim brought by the Municipality. In appeal before us it is 
contended that there was sufficient compliance with the provisions of 
section 47 of the Municipalities Act, as the resolution sanctioning 
(1) Weekly Notes* 1905, p. II I, 
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the agreement is signed by the Chairman and the Secretary. We 
allowed time for the production of the resolution and the contract. 
It was then discovered that the contract was on the .file. We 
have examined it. We find that it is signed by the defendant, 
and on the back are endorsed the signatures of both the Secretary 
and the Vice-Chairman, and this endorsement refers to the 
contents of the contract and its confirmation. In our judgment 
this is a sufficient compliance with the requirements of section 47 
of the Municipalities Act. We decree the appeal, set aside the 
decree of the lower appellate Court on this preliminary point, and 
direct that Court to re- admit the appeal upon its file of pending 
appeals and dispose of it according to law. Costs here and hither- 
to will abide the event. 

Appeal decreed and cause remanded . 

Before Sir John Stanley , Knight , Chief Justice , and Mr. Justice 
Sir William hurJcitt . 

SHEO DI HAL SAHU (Plaintiff) v. BHAWANI (Defendant).* 

Civil Procedure Code, sections 244 and 583 — Possession of property taken 
without intervention of Court — Decree reversed on appeal— Suit for 
restitution — Discretion of Court. 

In a suit for redemption the plaintiff obtained a decree and took 
possession of the property in suit without the intervention of the Court. The 
decree, however, having been rcversed.on appeal, the defendant brought a 
regular suit to recover possession of the mortgaged property. Meld that 
a regular suit was precluded by the provisions of sections 244 and 583 of the 
Code of Civil Procedure, but the Court of first instance would have exercised a 
proper discretion if it had treated the plaint as an application under section 
583 of the Code. Dhan Kunwar v. Mahtal Singh (1) and Bar an v, JShagwan 
(2) referred to. 

The facts which gave rise to this appeal areas follows. One 
Musammat Bhawani executed a mortgage of certain property in 
favour of Sheodihal Sahu. She subsequently sued for redemp- 
tion, and obtained a decree on the 23rd of September 1901. 
This decree was not put into execution, but the mortgagor took 

•Second Appeal No. 14 of 1006 from a decree of W. K. G. Moir 
Esq., District Judge of Jaunpur, dated tlie 2nd of November 3905, confirming 
a decree of Mauivi Syed Zainul-abdin, Subordinate Judge of Jaunpur. dated 
the Sth of March 1905. 9 
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possession of the mortgaged property without the intervention of 
the Court on the clay after the decree was passed. The mortga- 
gee, however, appealed against the decree for redemption and 
the decree was reversed, and this decree was affirmed in second 
appeal by the High Court. The mortgagee thereupon instituted 
a suit against the mortgagor to recover possession of the mort- 
gaged property. Both the Court of first instance (Subordinate 
Judge of Jaunpur) and the lower appellate court (District Judge 
of Jaunpur) dismissed the suit holding that it was barred by the 
operation of sections 244 and 583 of the Code of Civil Proce- 
dure. Both Courts declined to treat the plaint as an application 
under section 583 of the Code. The plaintiff appealed to the 
High Court. 

Pandit Moii Lai Nehru, and Maiilvi Qhulam Mujtaba, for 
the appellant. 

Dr. Sat is h Chandra Saner ji and Babu Sital Prasad Qhosh, 
for the respondent. 

Stanley, C. J., and Burkitt, J.— This appeal has been 
preferred under the following circumstances. The defendant 
Musammat Bhawani executed a mortgage in favour of the plaintiff 
of certain property. She subsequently sued for redemption and 
obtained a decree on the 23rd of September 1901. She did not 
put the decree into execution, but took possession of the mortgaged 
property without the intervention of the Court on the day after 
the decree was passed. An appeal against the decree was pre- 
ferred and the decree was reversed. On second appeal to the 
High Court the decree of the lower appellate Court was affirmed. 
Thereupon the plaintiff appellant before us instituted a suit for 
recovery of the mortgaged property of which Musammat Bhawani 
had taken possession without the intervention of the Court. In 
the Court of first instance the plaintiff, to meet the defendant’s 
objection that the claim was barred by sections 244 and 583 of the 
Code of Civil Procedure, asked the Court, in the event of it 
holding that these sections were fatal to the suit, to treat the 
plaint as an application under them for restitution of the pro- 
perty, The Court of first instance dismissed the plaintiff’s claim 
on the ground that it was barred by the sections to which we 
have referred. On appeal the lower appellate Court upheld the 
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decision of the Court of first instance and stated as regards the 
application to have the plaint treated as an application under sec- 
tion 244 and section 583 that “the Court might have so 
admitted it had the appellant allowed that no regular suit lay; 
but the appellant has contested this point up to the appellate 
Court/* On this account the learned District Judge consi- 
dered that it would have been improper for the lower Court, 
and still more so for him, tc treat the plaint as an applica- 
tion. 

An appeal has now been preferred to this Court, and the 
main grounds of appeal are that sections 244 and 683 do not stand 
in the way of a suit ; that section 583 does not bar the institution 
of a regular suit, and that in any case if these sections are applica- 
ble, the Judge ought to have treated the plaint as an application 
under them. We are disposed to think that the sections in question 
do forbid a suit such as the present one. By the language of sec- 
tion 244 a suit is prohibited. Although there is no express prohi- 
bition against the institution of a suit for recovery of property by 
way of restitution or otherwise contained in section 583, still 
the language of that section, coupled with the prohibition in 
section 244, appears to be imperative. The words are.:— ‘• When 
a party entitled to any benefit by way of restitution or otherwise 
under a decree passed in an appeal (Jesires to obtain execution ox 
the same, he shall apply to the Court which passed the decree 
against which the appeal was preferred, and such Court shall 
proceed to execute the decree passed in appeal according to the 
rules prescribed for the execution of decrees in suits.” This 
apparently is the view which was taken by the learned Judges of 
this Court who decided she cases of Dhan Kunwctr v. Mahiab 
Singh (1) and Satan v. Bhagwan (2). We think, however, 
that in the present instance at ail events the Courts below ought 
to have acceded to the request of the plaintiff appellant ami 
treated the plaint as an: application .under the sections to which 
we have referred. The reason assigned by the learned District 
Judge for his refusal to entertain this application does not appear 
to us to be reasonable. We therefore allow’ this appeal, set aside 
the decrees of both the lower Courts and remand the suit to the 
(X) (1899) X. L. 11.22 All,, 79, (2) (1903) I. lj, R, 25 All, Ul. 
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Court of first instance through the learned District Judge under 
section. 582 of the Code of Civil Procedure, with directions that 
the plaint be treated as an application under sections 244 and 
583 and be disposed of on the merits. Costs here and hitherto 
will abide the event. 

Appeal decreed and cause remanded . 


APPELLATE CRIMINAL. 


Before Mr. Justice Barter ji . 

EMPEROR *. CHEDA LAL.* 

Act No. XLY of I860 (Indian Pena, l Code), section 192 — Fabricating false 
evidence— Definition, 

One Cheda Lai, whose brother Debi whs an accused person, applied to the 
Court on behalf of the accused asking’ that the witnesses for the prosecution 
might first of all be made to identify Debi. The Court assenting to this 
request, Ched i Lai produced before the Court ten or twelve men, none of 
whom could be identified as Debi by any of the prosecution witnesses. Upon 
being asked by the Court where Debi was, Oheda Lai pointed out a man who, 
upon further investigation, was discovered to be wearing a false moustache 
and to be not Debi at all, but one Chimman. Sold upon these facts that 
Cheda was rightly convicted of fabricating false evidence having regard 
to the definition contained in section 192 of the Indian Penal Code. 

The facts of this ease are as follows:— Debi, the brother of 
the appellant, was charged before a Deputy Magistrate, with 
enticing away a married woman. ‘When the case was called on 
for hearing, an application was presented on behalf of Debi pray- 
ing that the witnesses for the prosecution should first of all be 
made to identify him. A similar application was verbally made 
by the appellant Cheda Lab The Deputy Magistrate grant- 
ed, the application and directed Cheda Lai to bring up Debi. 
Cheda Lai brought before the Deputy Magistrate, who was hold- 
ing his Court in camp, ten or twelve men and said that Debi 
was one of them, The Deputy Magistrate,, however,, did not 
satisfy him- elf that the accused person was in fact before him. 
The men were ranged in a line and the witnesses were called in 
to identify Debi. All of them, including.. the woman said to have 
been enticed away, failed to do so. Thereupon the Deputy Magis- 
trate a-'ked the appellant Cheda Lai where Debi was. He 
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pointed to a man in the crowd, who upon being questioned also 
said that he was Bebi. It was discovered that the man was 
wearing a false moustache and that he was not Bebi, but Chim- 
man. Bebi was subsequently arrested and tried, Cheda Lai was 
convicted of having fabricated false evidence and sentenced to 
five years’ rigorous imprisonment. Cheda Lai applied in revision 
to the High Court and it was contended on his behalf that the 
facts proved against him, if accepted, did not constitute the 
offence of fabricating false evidence. 

Mr. R. If. Sorabji , for the appellant. 

The Government Pleader (Mttulvi Ghnlam Mujtaba ), for the 
Crown. 

Bajsebji, J. — The appellant Cheda Lai, has been convicted 
of the offence of fabricating false evidence and has been sentenced 
to five years’ rigorous imprisonment. 

The facts of the case, as established by the evidence, are some- 
what peculiar. They are as follows: — Bebi, the brother of the 
appellant, was charged before a Deputy Magistrate with enticing 
away a married woman. When the case was called on for 
hearing, an application was presented on behalf of Bebi, praying 
that the witnesses for the prosecution should first of all be made 
to identify him. A similar application was verbally made by the 
appellant, Cheda Lai. The Deputy Magistrate granted the 
application and directed Cheda Lai to bring up Bebi. Cheda Lai 
brought before the Deputy Magistrate, who was holding his Court 
in Camp, ten or twelve men and said that Bebi was one of them. 
The Deputy Magistrate, however, did not satisfy himself that the 
accused person was in fact before hip. The men were ranged in 
a line and the witnesses were called in to identify Bebi. All of 
them, including the woman said to have been enticed away, failed 
to do so. Thereupon the Deputy Magistrate ashed the appellant, 
Cheda Lai, where Bebi was. He pointed to a man in the crowd, 
who, upon being questioned, also said that he was Bebi. It was 
discovered that the man was wearing a false moustache and that 
he was not Bebi, but Chimman. Bebi was subsequently arrested 
and tried. For the part which Cheda Lai took iri this farce he 
has been convicted, as stated above, of having fabricated false evi- 
dence and sentenced to five years’ rigorous imprisonment. It is 
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contended by the learned counsel who has appeared on behalf of- 
Cheda Lai that his offence did not amount to that of fabricating 
fake evidence. I must? confess that at the hearing this argument 
seemed to me to be well founded, but after giving the matter my 
best consideration; I am of opinion that Cheda Lai is guilty of 
fabricating false evidence. The essential elements of that offence, 
as defined in section 192 of the Indian Penal Code, are: — (1) that 
the accused caused the existence of any circumstance ; (2) that he 
intended that such circumstance might appear in evidence in a 
judicial proceeding, and (3) that so appearing in evidence, it 
might cause any person, who in such proceeding is to form 
an opinion upon the evidence, to entertain an erroneous opinion 
touching any point material to the result of such proceed- 
ing. All these elements exist in the present case. Cheda Lai, 
by placing before the Magistrate a person whp was not his 
brother Debi, and representing that he was Debi, caused a 
circumstance to exist. His intention was that the witnesses for 
the prosecution should not be able to identify the accused person 
in the case against Debi and that their failure to identify him 
should induce the Magistrate to disbelieve these witnesses. The 
identification of the accused by the witnesses for the prosecution 
or their failure to identify him is evidence of an important 
character bearing materially on the result of the trial. And it 
was certainly the intention of Cheda Lai that the failure of the 
witnesses to identify the accused should appear in evidence and 
mislead the Court, otherwise his conduct in enacting the farce 
which was enacted by him is inexplicable. Whether he could or 
could not succeed in carrying out his intention is immaterial. 
The gist of the offence did not consist in actually causing a failure 
of justice but in the intention to cause a failure of justice by mis- 
leading the Court, and with such intent causing the existence of 
any circumstance which might appear in evidence. In the 
present instance it was the placing before the Court of another 
man as Debi which constituted the first element of the offence. 
The putting of a false moustache on him was immaterial for the 
purposes of this case, especially as it appears that the real Debi 
had no moustache and the man substituted for him, whose name is 
Chinaman, is very unlike him in many respects. It is, therefore, 
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nob surprising that the witnesses did not identify him and the 
Court was not in fact misled. Even if some of the witnesses had 
identified Chimman as Debi and had thus proved themselves to 
be false witnesses, that would not have affected the question of 
Cheda Lai’s guilt, as it is his intention to mislead the Court, and 
not the actual result, upon w T hieh his guilt or innocence depends. 
For the above reasons I am of opinion that he has been rightly 
convicted under section 193 of the Indian Penal Code. He has 
also brought himself under the purview of other sections of the 
Code, but it is not necessary to go into that question. The sen- 
tence passed on him is, in my judgment, unduly severe, and I 
think the justice of the case .would be sufficiently met by reducing 
it to one of two years’ rigorous imprisonment. . Whilst therefore 
I affirm the conviction, I alter the sentence to one of two years’ 
rigorous imprisonment and to this extent allow the appeal. The 
appellant must surrender to his bail and serve out the remainder 
of his sentence. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight , Chief Justice , and Mr. Justice Sir William 

Bur HU . 

PARSOTAM RAO TANTIA axd axotheb (Defendant) v. JANKI BAI 
(PJvAixtipf) and RADHA BAI (Defexdaxt) * 

Hindu law— Joint Hindu family —Self acquired property— Devise of self 
acquired property to sons — Nature of son 9 s interest . 

Semite that property which is the self-acquired property of a Hindu who 
has sous and grandsons and is devised by will to one of the owner’s sons 
remains after devolution self-acquired property and does not become tho joint 
property of the devisee and his sons. Jngmohandas Mangaldas v. Sir 
Mangaldas Natlmbhoy (i) followed. Tara. Chanel v. Bee?) Bam (2), Muddun 
Copal ThaJcoor v. Bam BuTcsh JPandey (3) dissented from, 

Semite also that, where the sons of a Hindu father, apparently members 
with their father of a joint Hindu family, took under their father's will pro-* 
perty acquired by him under the will of his father, devised to them separately 
by name ; but continued to live in the manner of a joint Hindu family and 

•First Appeal No. 53 of 1906, from a decree of Babu Prag Hag, Subor- 
dinate Judge of Cuwnpore, dated the 13th of February 1906. 
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treated at all events tlie immovable property for a series of years ift all res- 
pects as if it were joint ancestral property, the property *o devised remained 
separafceproperty according to Hindu law. dppovier v. Mama Subba Aiyan (1) 
and Balhishen 1 Das v. Mam Narain Balm (2) referred to. 

The connection between the parties to this litigation will 
appear from the following genealogical table 
RAM CHANDRA PANTH. 


Nana Narain Kao, Two other sons. 


Vasudeo Kao. Parse tam Kao. Ram Chandra Rao. Sarda Bai Rohan Bai, 

| | =Jan]ii Bai, 

Madho Rao Warn a n Rao. 

= Radha Bai. 

The suit was one for paftition of property in the possession 
of the sons and grandsons of Nana Narain Rao. After the insti- 
tution of the suit the plaintiff, Ram Chandra Rao, died and his 
widow, Janki Bai, was brought upon the record as his representa- 
tive. The property in suit, or the bulk of it, had at one time 
belonged to Ram Chandra Panth, who, by. a will dated the 24th 
of January 1852, devised it to Nana Narain Rao, to the exclu- 
sion of Narain Kao’s two brothers. This will was the subject 
of litigation which was ultimately decided by the Privy Council 
in favour of Nana Narain Rao in 1862 ( Of . 9 Moo. I. A., 96). 
The property thus acquired by Nana Narain Rao, was dealt 
with by him by an instrument of the nature of a will executed 
on the 22nd of December 186-1. By this document Nana Narain 
Rao attempted to arrange for devolution of his property after 
his death. He divided it, roughly, into three shares, one share for 
each of his sons. Provision was also made in the document for 
other matters of family interest, as more fully set forth in the 
judgment of the Court, and there was this further provision that 
« although the property has, with a view to avoid mutual disagree- 
ment, been mentioned below for partition, still this partition is 
not a bar to their (the sons) living together.” The executant of 
this document lived until 1880, managing the property dealt with 
thereby as the head of the family, and adding to it. In 1880, 
Nana Narain Rao died. His sons, however, lived on together as 
before for some eighteen years. To all outward appearances they 
(1) (1866) 11 Moo., T. A., 75. (2) (1003) L. R. f 30 h A., 130. 
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behaved as a joint Hindu family. The property 'which had been 
dealt with by the will of Nana Narain Rao, above referred to, 
and the after acquired property was treated by the sons as the 
property of a joint family, that is to say the income was collected 
in one place and the family expenditure was met from that 
income and fresh property was also acquired therewith, without 
any regard to the question whether the income belonged to 
one member of the family rather than another. Accounts 
were never adjusted as between the individual members of the 
family and the members of the family remained admittedly 
a joint in food, residence, worship and all the money dealing 
and zamindari business ” This state of things continued from 
the death of Nana Narain Rao, in 1880 until 1898, when 
dissensions began to arise, and in 1901 the present suit was 
brought by Ram Chandra Rao, for partition of his share. Not 
long after the institution of the suit the original plaintiff died, 
and his widow Janki Bai was brought on to the record as 
his representative. The suit wa3 then decreed upon the find- 
ing that the bringing on of the widow was tantamount to a 
decision that the family v 7 as separate, but this decree was set aside 
by the High Court (Cf. I. L. R., 28 AIL, 109), and the case sent 
back to be tried on the merits. At the second trial practically no 
evidence was produced, but the defendants relied upon certain 
admissions made on behalf of the plaintiff as showing that the 
family was joint in food, worship and estate. The suit w r as, 
however, decided largely upon the pleadings of the defendants, 
which were held to amount to admissions that the family was not 
joint and on a- construction of the will of Nana Narain Rao, and 
a decree was passed in favour of the widow of Ram Chandra Rao. 
The defend ants appealed to the High Court. 

Sir W . M. Colvin, Messrs. W. K. Porter and B. E. 0’ Conor, 
and Maulvi GJmlccm Mujtaba , for the appellants. 

The Hon'ble Pandit Sundar Lai, Pandit M of A Lai Nehru, 
Pandit Mohan Lai Nehru, Babu Durga Char an Banerji, and 
Munshi Kanhaiya Lai , for the respondents. 

Stanley, C.J., and Burkitt, J. — This appeal arises out of a 
suit for partition of family property brought by one Ram Chan- 
dar Rao, who died during its pendency, and is now represented 
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on the record by- his widow Mnsammafc Janki Bai. The 
Court below granted decree in favour of the plaintiff, and against 
this decree this appeal has been preferred. Ram Chandar Rao 
was one of the three sons of Nana Narain Rao, deceased, the 
other sons being Yasudeo Rao and Parsotam Rao. Nana Narain 
Rao had also two daughters, namely, Sarda Bai, and Rohni Bai. 
The defendants to the suit are Parsotam Rao, Madho Rao (son of 
Vasudeo Rao), and Woman Rao, son of Parsotam Rao. Madho 
Rao has since died. Nana Narain Rao acquired the estate of 
his father, Ram Chandra Panth, underthe’will of the latter, dated 
the 24th of January 1852. This will was disputed by his younger 
brothers on the ground that a Hindu had no power to make a 
disposition in the nature of a will of his self-acquired property, 
and on the further ground that, assuming the existence of such a 
power, the alleged will was not the will of Ram Chandra Panth. 
The zillah Court of Cawnpore decided in favour of the will. 
Upon appeal the Sadr Adalat of the North-Western Provinces 
reversed that decision, but on appeal to their Lordships of the 
Privy Council the will was upheld and the decree of the zillah 
Court restored. (The case is reported in 9 Moore’s Indian 
Appeals, 96.) Nana Narain Rao having thus become owner of 
the property of his father executed an instrument in the nature 
of a will on the 22nd of December 1864. This document is 
described in the instrument itself as “ an instrument relating to 
the partition of his estate ( matruka Mias ) among the heirs of Nana 
Narain Rao, the eldest son and executor of Ram Chandra Panth, 
as drawn up by him, dated 22nd December 1864.” It recites 
three deeds of gift, in favour of his wife, and sons Yasudeo and. 
Parsotam Rao, respectively, and that a third son Ram Chandar, 
had been born and that consequently the deeds of gift should not 
be acted on. It then recites that three fresh detailed lists, giving 
the name of each heir, had been prepared, and that one of these 
lists was given to each heir, and one general list was sent to the 
Court to remove future disputes, so that each heir should act 
u according thereto, and not in contravention thereof.” The docu- 
ment then provided that the heirs should all, according io their 
family custom, ‘‘live together with clean breast and maintain 
the good name of their ancestors,” and contains this important 
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provisiomtfaat although the property bad, with a view to mutual 
disagreement, been partitioned, still the partition was not to be 
a bar to the members of the family li ving together. It then pro- 
vides for the custody of jewelry, gold and silver ornaments set 
apait for the worship of Thakurji, and also for the expenses of 
the testator's obsequies and the investiture and marriage ceremo- 
nies of his son, Ram Chandar Rao, and his daughter Rohni Bai, in 
ease these ceremonies should not be celebrated during his life- 
time. In the seventh paragraph it is recited that mauza Lalpur, 
in the district of Cawnpore, stands in the name of Vasudeo Rao, 
and mauza Balwapur, in the same district, in that of Parsotam 
Rao; and that there is no village standing in the name of Ram 
Chandar Rao, and accordingly a provision is made that mauza 
Binauf should be given to Ram Chandar Rao. In paragraph Sis 
a direction that “ his three s *ns should divide and take in equal 
shares the zamindari shares ” in the following villages, namely, a 
2 anna share in mauza Baroha, a 2| anna share in mauza Shahpur 
and a 2| anna share in mauza Bhikhar. In paragraph 9 it is 
provided that his three sons should occupy the houses and shops, 
etc, in Lashkar and the kothi at Cawnpore, under the control of 
their mother, and should not partition them. Further directions 
are given, which it is unnecessary here particularly to refer to. 
Schedules appended to the instrument give the specification of the 
property and shares of property allotted to each son. A copy of 
the instrument enclosed in a sealed cover was handed to the 
Collector and by him directed to be kept in the office with due 
care until registration and was deposited in the record -room. 
This instrument forms the basis of the plaintiff's claim. To 
uphold the dignity of the family the members of it continued to 
live after the manner of a joint family, in fact they adopted the 
suggestion in the instrument executed by their father that the 
separation in interest effected by it should not be “ a bar to their 
living together." When the plaintiff Ram Chandar Rao institut- 
ed the suit for partition, out of which this appeal has arisen, he 
was 'evidently' at a loss to determine what the legal effect of the 
instrument of 1864, taken in conjunction with the mode of living 
of the family since the death of his father had upon the status of 
the family. It was not of much moment to him whether or got 
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^ that document worked a separation in interest, of the family pro- 
perty* If it did so, he would be entitled to his share under it, 
If> on the other hand, it had not that effect, he would be entitled 
to a one- third share of the estate. Accordingly we find in the 
plaint an alternative claim put forward* In it the document of 
the 22nd of December 1864 is set forth in considerable detail; and 
in paragraph 10 it is stated that although the shares of all the 
three sons had been fixed by it and they considered themselves to 
be owners of a one- third share each, yet in compliance with the 
instructions of their father they all with their children lived 
together and the income from the whole property, irrespective of 
the fact that the properties were recorded in the names of individ- 
ual members, was disbursed for the purposes of the family 
generally. Then follow these words:— a They (that is the mem- 
bers of the family) were not joint in residence and expenditure 
in the same wav as members of a joint Hindu family are, but in 
order to maintain mutual good-will and union, each brother had 
^ a fixed share in the property and considered himself owner of a 
specified share therein.” The allegations contained in paragraph 
12 of the claim are in conflict with those in paragraph 10, for in 
the funner of these paragraphs it is alleged that although the name 
of Vasudeo Eao was recorded in respect of rnauza Lalpur, and 
after his death the name of his son, Mad ho flao, was entered and 
the name of the defendant, Parsotam Eao, was entered in respect 
of mauza Balwapur, and some property had been purchased at 
auction solely in the name of the plaintiff, yet just as the names 
of all the three brothers were entered in mauza Binaur, though it 
had been allotted to the plaintiff alone, it was understood in respect 
of the whole property that when the actual division, took place 
each brother would have a third share in each property* This is 
inconsistent with the earlier passage in the plaint to which we 
have referred. The plaintiff in his prayer to the plaint claimed 
partition of all the property, movable and immovable, on the 
basis of the family being joint, and also in the alternative he 
claimed to be entitled to his share as specified in the. document of 
the 22nd of December 1864. 

We now turn to the defence. In the first paragraph of the 
written statement under the heading “ further pleas of the 
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defendants ” they set out the will of Ram Chandra Rao Pant in 
favour of Nana Narain Rao and say that Nana Narain Rao had 
fall power to devise the portion of the estate of Ram Chandar Rao 
which devolved upon him under the will, and that he exercised 
this power in the instrument of the 22nd of December 1864. 
The paragraph ends as follows : — “ He ( i.e Nana Narain Rao) 
had therefore full power to devise it and he exercised this power 
in this way that he executed a will, dated the 22nd December 
1864, and kept it in deposit as an instrument in the Colleetorate 
and the Civil Court at Cawnpore, and under it, after the death of 
Nana Narain Rao Sahib, his three sons took possession, as speci- 
fied below, of the property and interests bequeathed to them as 
executors, and not as heirs.” The word “ executors,” w© pre- 
sume, is intended for ** devisees ” in contradistinction to heirs. 
Then in the next paragraph the provisions of the will are stated 
whereby his wife Saubhagwati Laehhmi Bai Sahiba was appoint- 
ed executrix and provision was made for her during her life and 
after her death for the division amongst the three sons and two 
daughters of Nana Narain Rao of what should be left. Refer- 
ence is then made to purchases made by Nana Narain Rao after 
the execution of the will and to gifts of ornaments made by him 
on the occasion of marriages in the family or amongst the depen- 
dents. In the fourth paragraph is a statement that after the 
death of Nana Narain Rao the property undisposed of devolved 
on his three sons and two daughters in accordance with the terms 
of the will. In the sixth paragraph the defendants say that the 
will was acted on and in the earlier portion is the following pas- 
sage:— After the death of the said Nana Narain Rao Sahib all 
the three of his sons took proprietary possession of the property 
as mentioned in the lists entered in the will and which remained 
after the additions and alterations and transfers and appropri- 
ations made by him. But according to the instructions of the 
said testator which were binding on them, and in order to main- 
tain the dignity of the family, all the three brothers, like members 
of a joint family, remained joint in residence, food and expense. 
But the management of their respective properties' continued to 
be in the hands of Yasudeo Rao Anna Sahib, who was the senior 
member of the family, and during his lifetime he acted in 


VOL, XXIX.] ALLAHABAD SERIES# 881 

consultation with all the members. 5 ' In the seventh paragraph 
reference is made to differences amongst the members of the 
family and to the division of jewelry and ornaments made in 
consequence of these differences. This paragraph contains a 
statement that VasudeoRao, Parsotam Rao, and the plaintiff filed 
a suit in respect of a promissory note for Rs. 20,000 to which Mus- 
ammat Sard a Bai had made claim, and that ia consequence of this 
the pai ties determined to divide all the ornaments and jewelry, 
but that during the pendency of the suit Vasudeo Rao died. It 
then recites a settlement, dated the 7th of June 1887, whereby 
Musammab Farda Bai received a note for Rs. 20,000 and relin- 
quished her rights under the will, and also a settlement with 
Musammat Rohni Bai, dated the 6th of February 2887, whereby 
In consideration of a sum of Rs, 6,000 she also relinquished her 
rights under the will Then follows this passage “ In order to 
avoid the disturoance of the mutual union which existed on a 
firm footing in consequence of natural love and the directions of 
their father, they with mutual pleasure and in confidence held a 
meeting at their own dwelling house and the plaintiffs and the 
defendants Nos. 1 and 2 sitting together, and having regard to 
the dignity of the family and to the fact that there was no equal 
to them in respect at Bithur, and that the circumstances of the 
family should not be disclosed to anyone, fully considered over 
the matter, and, with a view to avoid dispute in future, divided 
among themselves all the gold and silver ornaments and jewels 
Intended for males and females which were left by the said testa- 
tor (that is Nana Narain Rao) at the time of his death, and thus 
enforced the aforesaid will without reducing anything to writ- 
ing and took those things into their actual possession and retained 
the same. 2 ' Later on, in paragraph 14, the defendants say that 
the plaintiff is merely entitled to a declaratory decree in respect 
of the property mentioned as his in list No. 1 annexed to the 
written statement and to a decree for delivery of possession after 
partition uo the extent of one-third of the property in dispute, 
as mentioned in lists Nos. 2 and 3, and to a declaratory decree 
in respect of his right of residence in the dwelling houses, etc. 

Now nothing can be clearer than this that in their defence the 
defendants set up and relied upon the instrument of the 22nd of 
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December 1884 as a binding document. It Is to be noticed that 
the family jewelry and ornaments were divided in accordance 
with it and that to this extent at least the terms of it were 
enforced* It is also manifest that th* defendants did not regard 
the conduct of the members of the family in regard to the family 
property after the death of Nana Narain Rao as being inconsis- 
tent with the provisions of that instrument or as in any way 
affecting its full operation* The allegations of the plaintiff 
and of the defendants as to the status of the family are as nearly 
as may be identical. 

Ram Chan Aar Rao tiled a replication and in reply to para- 
graph 6 of the written statement, in which it is alleged that the 
three brothers remained joint in residence, food and expenses like 
members of a joint family, emphasized the position which he took 
up by a statement that the family was not a joint Hindu family, 
and averred that the true facts were set forth in paragraphs 9, 
10, and 11 of the plaint. From this replication it is clear that it 
was not the case of the plaintiff Ram Chandar Rao that the 
family was a joint Hindu family. 

Before the settlement of issues Ram Chandar Rao died, 
namely, on the 28th of December 1901, and on the 29th of April 
1902 his widow was brought upon the record in his place. Upon 
his death there was a complete volte face on the part of the 
defendants. In view of his death it was in the interests of the 
defendants that the family should be regarded as a joint family, 
as in that case his widow would not be entitled to a life estate in 
his share, but merely to maintenance, and hence we find that, 
notwithstanding the positive assertion made by them in. their 
written statement that the will of Nana Narain Rao was binding 
upon them, they shifted their ground and set up the case that 
Nana Narain Rao had no power to make a partition of his pro- 
perty and farther that if the instrument which was executed by 
him did have the effect of causing a separation in interest 
amongst his sons, the evidence established a complete reunion 
of the family. 

The plaintiff Musammat Janki Eai abandoned the claim to 
relief on the basis that the family was a joint family and claimed 
relief solely on the basis of the will, accepting the accuracy of the 
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lists of property appended to the written statement of the defend- 1307 
ants. She also withdrew her claim in respect of the ornaments 
and jewelry which had been divided among the two surviving 
brothers and their nephew after the death of Yasudeo. She 
accepted in fact the defendants’ ease in regard to the jewelry which jANEI 
had already been divided. The Court below held in favour of the 
plaintiff and gave her a decree for separate possession of all the 
property mentioned in the defendants’ list No. 1 and one-third 
after partition of the properties mentioned in the defendants’ 
lists Nos. 2 and 3 and also of the houses in dispute. The learned 
Subordinate Judge appointed the Court Amin a commissioner for 
the partition of the properties nob paying revenue to Government. 

To this appointment we shall have a word to say presently. 

Two main grounds of appeal have been relied upon by Mr. 

Porter in his argument on behalf of the appellants. The first is 
that the property which devolved on Nana Narain Eao under the 
will of his father was not his separate property bub became joint 
family property in the hands of himself and las sons, and that 
therefore Nana Narain Eao had no power to partition it as he 
purported to do by the document of 1864. ihis argument was 
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Meeh Mam (!) in which it was laid down that property which 
devolves upon a Hindu father under a will is ancestral pro- 
perty and that his children cannot be deprived of the right given to 
them therein at the moment of their birth according to the doctrines 
of the Mitakshara. He also relied upon Muddun Gopal Thakoov 
v. Ram, Buksh Pandey (2). We are not disposed, in view of 
the pleadings of the parties and the clear admission in the 
written statement of the defendants of the right of Nana Narain 
Rao to dispose of his property amongst his sons, to permit this 
defence to be now set up. But, assuming that it is open to the 
defendants to do so, we are not prepared to follow the rulings 
on which the learned counsel for the defendants appellants relies. 
We prefer to follow the rule which is laid down in the case of 
Jugmohandas Mangaldas v. Sir Manga, Idas Fathubhoy ( 3 ) 
in which this subject was discussed and dealt with at considerable 

(1) (1866) 8 Mad., SL 0. Rep., 60 B (2) 11808) 0 W R & R *n 

(8) (1886) if L. Bep, 10 Bo*., 65 ». ’ C ' K 7L 
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length. In that ease it was held that a son to whom his father 
leaves his self-acquired property hy will takes the property 
under the will and not by Inheritance, and that as property 
received by will is held by Hindu law to be received by gift, 
such property is self-acquired in the hands of the son and is not 
subject to partition in his lifetime at the suit of his son. As to 
any property which was subsequently acquired out of the common 
fund by the three brothers, the rules laid clown in section 45 of 
the Transfer of Property Act would apply, and they would 
accordingly be entitled to hold it in shares in proportion to their 
interest in the common fund. 

Then Mr. Porter maintained that the document of 1864 was 
never acted on, and that the members of the family continued as 
a joint Hindu family. Again he is met by the admissions made 
by his clients in their written statement, and in view of these 
admissions, it is hardly open to him to press his contention. But 
let ns see on what that contention is based. Before the hearing 
the vakil for the defendant Parsotam Rao intimated in an 
application of the 26th of January 1906 (No. 309 of the record) 
the intention of his client to produce evidence to prove a number 
of matters manifesting the mode of living and of dealing with 
the family property adopted by the members of the family after 
the death of Nana Narain Rao. The principal of these matters 
were that all the members of the family were joint in food, resi- 
dence and worship and in their money dealings and zamindari 
business;- that the arrangements of the whole iiaka and the 
household business were joint* that the expenses of all the mem- 
bers on account of food, ceremonies and other necessaries were 
joint, namely, they used to be defrayed from the same fund, and 
all the income of all kinds of property used to remain joint 
although that property might be in the name of any member * that 
after the death of Nana Narain Sao a good deal of property was 
purchased and that some of this .property was not purchased in 
the name of all the members, but in the name of particular 
members; but that still all the members used to enjoy the profits, 
which used to be included in the joint income of the iiaka. The 
plaintiff's vakil on behalf of his client admitted all these matters 
and an order was passed that in view of this admission it was not 
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necessary for the defendants to produce evidence in proof of their 
allegations. Mr. Porter relies upon the facts so admitted as 
establishing the case of his clients that the family was joint 
family; and he further contends that, even if the will of 1864 
had the effect of working a separation in title, the conduct of the 
parties thereafter amounted to and proved a reunion in estate of 
the family. 

We are unable to accede this contention. The matters which 
are set forth in the proceeding of the 26th of January 1906, prove 
no more in our opinion than that which is stated in paragraphs 9, 
10 and 11 of the plaint and only show that the members of the 
family after the death of Nana Narain Eao, lived after the manner 
of a joint Hindu family. This is in accordance with the views 
of both- parties as appears from their pleadings. The defendants 
did not, in their written defence, allege that the family was joint; 
in it is to be found no suggestion of any reunion. The position 
in fact taken up by both parties was identical. .But in addition 
to this there had never been a joint title to the testator’s property 
in the hands of his sons. Nana Narain Rao held it as 'self- 
acquired property, he made three separate devises to his sons, who 
took separately as self-acquired property the interest so devised 
to them. That being so, a question of reunion does not arise. 
That cannot be reunited which had never been joint. The 
word reunion implies that the property had at one time been 
joint in the hands of a family which afterwards separated and 
later on agreed to reunite and to hold their property jointly. 
Here there was never any union of interest in the property devis- 
ed by the testator. Moreover, if there was evidence of a reunion 
we think that a tenancy in common and not a joint tenancy 
with benefit of survivorship would have been the result. 

In Appovier’s case (1) it is laid down that “when the mem- 
bers of an undivided family agree among themselves with regard 
to particular property that it shall thenceforth be the subject 
of ownership in certain defined shares, then the character of undi- 
vided property and joint enjoyment is taken away from the sub- 
ject matter so agreed to be dealt with, and in the estate each mem- 
ber has thenceforth a definite and certain share which he may 
B) (1866)11 Moo. I, A., 
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claim the right to receive and to enjoy in severalty, although the 
property itself has not been actually severed and divided,” and 
later on their Lordships say : — “ It is necessary to bear in mind 
the two-fold application of the word ‘division.’ There may be a 
division of right, and there may be a division of property, and 
thus after the execution of this instrument there was division of 
right in the whole property although in some portions that divi- 
sion of right was not intended to be followed up by an actual par- 
tition by metes and bounds, that being postponed until some 
future time when it would be convenient to make that partition,” 
* * *“ and if there be a conversion of the joint tenancy of an 
undivided family into a tenancy in common of the members of 
that undivided family, the undivided family becomes a divided 
family with reference to the property, that is the subject of that 
agreement, and that is a separation in interest and in right, 
although not immediately followed by a de facto actual division of 
the subject matter. This may at any time be claimed by virtue of 
the separate right.” 

In the case before us the instrument of 1864 provided that the 
property of Nana Narain Rao should be the subject of ownership 
in certain defined shares and from the date when that instrument 
came into operation the family became a divided family with re- 
ference to the property, the subject of the will. This was in fact a 
separation in interest and in right. 

This leads us to the consideration whether the subsequent con- 
duct of the family in regard to their mode of life and dealings 
with the property, controlled or altered their status. Upon this 
question the ruling of their Lordships of the Privy Council in the 
case of BaUcishen Das v. Ram Narain 8ahu (1) has a close 
bearing. In that case four members of a joint Hindu family, 
grandsons of one Lalji, entered into an agreement ( ikrarnama ) 
by which certain properties were given exclusively to two of the 
members, and with regard to the remainder, it was recited that 
a 4 anna share had been allotted to one of these members, and 
that, out of the remaining 12 anna share, specified shares had. been 
allotted to the other three. It was provided that either joint or 
separate registration in the Colleotorate of their respective names 
n) (1908) T J{ R. 80 L A., 189. 
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might be effected, and it contained the following passage: — 
“ Every one of us has by virtue of this deed the power either to 
continue to live together as a member of the joint family as before 
or to separate his own business, none of us having any objection 
thereto. There were concurrent findings of fact in the lower courts 
that in pursuance of the option reserved to them by the deed in 
question, the three descendants of Lalji remained joint. The first 
Court said that from the evidence of the plaintiff’s witnesses it 
appeared that these three persons “ formed members of a joint un- 
divided family and that Ram ji ban and Thakur died when living 
in commensality with Ram Narain, the plaintiff'. All the three 
brothers were jointly in possession of the properties. Ramjiban 
was the head and manager of the family until his death and after 
him the plaintiff is in possession, ” The High Court confirmed 
this finding. On appeal their Lordships of the Privy Council 
reversed the decision of both Courts, holding that the ikrarnama 
effected a separation in estate between the members of the family 
and its legal construction and effect could not be controlled or 
altered by the subsequent conduct of the parties. Lord Davey , who 
delivered the judgment of their Lordships, in the course of his 
judgment referred to the fact that “ Mahabir Parshad appears to 
have taken his share and that no more is heard of him, and that 
Ramjiban, Ram Narain and Thakur Parshad and after the latter’s 
death Ramjiban and Ram Narain appear to have continued to 
live together and to have collected their revenue and enjoyed their 
property in all external respects in the same manner as before 
the execution of the ikrarnama.” Referring to the ikrarnama he 
remarked: — “ There is no difficulty in the construction of the 
ikrarnama, in which it is stated in unambiguous terms that defin- 
ed shares in the whole estate had been allotted to the several co- 
parceners,” and then referring to the passage in it which gave 
liberty to any of the parties either to live together as member of a 
joint family as before, observed that this clause “conferred on the 
parties no larger liberty of choice than they would have had 
without it. They might elect either to have a partition of their 
shares by metes and bounds or to continue to live together and 
enjoy their property in common as before. Whether they did 
one or the other would affect the mode of enjoyment but not the 
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tenure of the property or their interest in it. Consistently with 
the broad principle laid down in Appovier’ s ease, this was deter- 
mined by the allotment to them of defined shares which, to use 
Lord Westbury’a illustration, converted them from joint holders 
into tenants in common. He further expressed disapproval of the 
view that the legal construction of an unambiguous document like 
the ikrarnama could be controlled or altered by evidence of the 
subsequent conduct of the parties. He observed that a their 
Lordships did not regard the subsequent actions of the parties as 
inconsistent with an intention to subject the whole property to a 
division of interest, although it was not immediately to be per- 
fected by an actual partition. 99 

There is a close resemblance between the facts of this case 
and those of the case before us and in view of this decision 
we find it impossible to yield to the contention of the appellants. 
We have in the will of Nana Narain Eao in clear and unambiguous 
terms a disposition of his property amongst the members of his 
family. We have in the pleadings of the parties a recognition 
of the validity of this instrument— a recognition elicited at a time 
when their views had not been warped by any selfish consider- 
ations. We have the fact that in accordance with its provisions 
the jewelry and ornaments were divided sod the claims of the 
daughters of Nana Narain Eao settled by agreement. In view 
of these matters we are wholly unable to hold that the family 
remained joint in title and interest. There is no evidence which 
would justify us in holding that the members of the family ever 
became reunited in interest. 

We think therefore that the view of the Court below is cor- 
rect, and dismiss the appeal with costs. 

We notice that the Subordinate Judge has appointed the Amin 
of the Court as a commissioner to effect partition. By a recent 
ruling of this Court it has been held that under the provisions of 
the Code of Civil Procedure, at least in the absence of the agree- 
ment to the contrary, the Court is bound to appoint at least two 
commissioners. We therefore set aside his order whereby one 
commissioner only is appointed, and direct him to comply with 
the requirements of the Code. 
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J Before Mr. Justice Richards. , 

PIRBHU NARAIN SINGH (Decree-hordes) v. AMIR SINGH and 
others (Judgment-debtors).* 

Act No. IV of 1882 ( Transfer of Property Act), section 90 — 'Decree for sale on 
a mortgage — Property ordered to be sold in part not susceptible of sole™ 
Abandonment of claim to sell such pari . 

Meld that on the true construction of the provisions of the Transfer of 
Property Act, 1882, a mortgagee is entitled at any stage to abandon his claim 
against any portion of the mortgaged property and then obtain a decree 
tmder section 90 for any balance due after crediting the amount realized by 
the sale of the nroperty actually sold. Muhammad AHar v. MunsH Pam (I) 
distinguished. Sheo Prasad v. JSehari Lai (2) Redar Nath v. Chandu Mai 
(3), and Gha fur Hasan Khan v» Muhammad Rifayai-ullah Khan (4) referred to. 

The decree-holder in this ease held a decree for sale on a 
mortgage directing the sale of eleven plots of land. Out of 
these four plots were sold; and the decree was in part satisfied* 
The Collector; to whom the decree had been sent for execution; 
at this stage discovered that of the remaining plots some were 
occupancy holdings, though mentioned in the decree as fixed 
rate holdings, and others did not belong to the judgment-debtors. 
Consequently these plots were withdrawn from sale. Under 
these circumstances the decree-holder applied under section 90 of 
the Transfer of Property Act for a decree that the balance of the 
debt might be recovered from the defendants otherwise than out 
of the property mortgaged. The Court of first instance (Munsif 
of Benares) dismissed this application upon the ground that the 
whole of the property directed to be sold had not been sold in 
execution' of the applicant’s decree. On appeal this decree was 
upheld by the District Judge. The decree- holder then appealed 
to the High Court. 

The Hon’ble Pandit SundarLal and Munshi Gohul Prasad, 
for the appellant. 

Dr. Tej Bahadur Sapru (for whom Babu Sarat Chandra 
Ghaudhri ) 9 for the respondents. 

Richards, J.— 1 2 This appeal arises out of an application made 
under section 90 of the Transfer of Property Act. A decree was 


m Second Appeal No. 1088 of 1905, from a decree of Gv A. Paterson Esq 
District Judge of Benares, dated the 26th of May 1905 confirming a decree 
of Babu Hira Lai Singh, Munsif of Benares, dated the 1st of April 1905, 


(1) Weekly Notes, 1899, p. 208, 

(2) (1902) I, L. R„ 25 AIL, 79. 


(3) (1903) I. L. R., 28 All, 25. 

(4) (1905) L L. 28 AIL, 19. 
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obtained under section 88 of that Act directing sal© of eleven 
plots of laud. This decree was subsequently made absolute. The 
decree then went to the Collector for sale of the property. Four 
out of the eleven plots were sold, and the decree was thereby in 
part satisfied. The Collector then found that some of the remain- 
ing plots, although mentioned in the decree as fixed rate hold- 
ings, were in fact occupancy holdings, and that with regard to the 
other plots the judgment-debtors had no interest therein. Conse- 
quently no further sales were held under the mortgage decree. The 
decree-holder then applied under section 90 of the Transfer of 
Property Act for a decree that the balance of the debt might be 
recovered from the defendants otherwise than out of the mortgaged 
property. This application was met by objections that part of the 
mortgaged property was left unsold, the objections of course refer- 
ring to the plots which I have just now referred to as having 
been found by the Collector to be unsaleable. The decree- 
holder answered the objections of the judgment-debtors by alleg- 
ing that all the property which was capable of being sold had 
been sold (see paragraph 1 of the decree-holders petition dated 
11th February 1905 and filed on the 1st of April 1906), 
It has not been contended here that any of the property not sold 
was capable of being sold. But the respondents contend that 
whether it was saleable or not, the Court executing the decree was 
bound to put it up for sale, and that until that had been done, the 
decree-holder was not entitled to obtain an order under sec- 
tion 90. There is no doubt that a very strict interpretation was at 
one time given to section 90, In one ease Muhammad Ahbar v« 
Munshi Ram (1) a Bench of this Court held that where a mort- 
gagee had obtained a decree for the sale of the mortgaged proper- 
ty. and where a prior mortgagee had also obtained a decree for 
^ale of the same property, and in execution of the latter decree 
the property was sold, the second mortgagee was not entitled to 
apply under section 90 even though the nett proceeds of the sale 
of the property were insufficient to satisfy the first mortgage. 
This ease is distinguishable from the present case. There had 
been no sale at all in execution of the decree obtained by the 
second mortgagee. If, however, the principle laid down there is 
(1) Weekly Kotos, 1899, p* 208. 
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applicable to the present case, I do not feel bound to follow the 
decision, because I consider that there are authorities of at least 
equal authority, in which a contrary view has been taken. The 
decree-holder in this case clearly showed by the answer he put 
in to the judgment-debtors* objections that he abandoned all 
claim against the mortgaged property other than that part of it 
which had been actually sold, and Mr. Gohul Prasad has set at 
rest any question upon this point by expressly abandoning in 
open Court on behalf of his client any claim against the mortgag- 
ed plots which have not been sold. In the case of Skeo Prasad 
v. BeJmri Lai (1) it was held that a decree under section 90 might 
be had, although the mortgagee had not included in his suit or 
caused to be sold the entire of the mortgaged property. It is said 
in the judgment, at page 82:— < “It seems to us that great hard- 
ship might be entailed on a mortgagee if he could not relinquish 
his claim to a part of the property purporting to be comprised in 
his mortgage except on the penalty of losing his right under sec- 
tion 90, if he found that it was to his advantage to do so. For 
example, it might be that a portion of the property was heavily 
incumbered, It might also be that the mortgagors title to a 
portion of the property was in dispute. In either of these cases 
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decree for sale^sLXt^r^’ 6 b f fore . or after a 

a portion of & ° wed to a bandon his claim against 

^ to do so. The 

construction n^i' 6 0166 S6em ^ me to esta blish that on the true 

^X«f“” 80f “ e w “ rf *«*«* **• 

any portion of H ° & ^ S ^ e to ab audon his claim against 

p T rty ; nd then obfcain a leeree 

realized by £a le tL h™ 6 ^ ***" Creditin S the amount 
appeal set [,2V i,r ° pei ‘ ty actui % sold - I allow the 
the eseeutiou « ■tothfcl t*t ‘ h ° ®° UrSS below - and rc ““ ,ld 
«r appellate Court with di™, f T“" tht °“ 8b ““ Iow - 
„f pendim case- , i ' S ‘ to “e same to the file 

^ Wi ‘ h » ~«1 I«. Costs 

Appeal decreed ami cause remanded, 

W (1903) I, l, R,, ae All., 25. 
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• Before Sir Jahi Stanley, KniyM, Chief Justice, and Mr. Justice 

Sir George Know. 

SHOLA WATH (Plaintiff) ®. GHASI BAM and othebs /Defendants).* 
Hindu law— Joint Hindu family— Minor— JUoU of minor member of a joint 
fami ly to sue for partition* 

Held that a minor member of a joint Hindu family may institute a suit 
for and obtain partition of his share in the joint family property if there exist 
circumstances such as in the interest of the mi D or render it advisable that his 
share should he set aside aud secured for him. 

The plaintiff in this case sued as a minor under the guardian- 
ship of one Madar Mai for partition of his share in the property 
of a joint family consisting of himself, his father Ghasi Earn and 
Ms uncle Moti Earn. He alleged that his father had admitted 
to a share in the property in suit the plaintiff's cousin Makhan 1 
Lalj the son of a deceased uncle, Earn Prasad, who according to 
the plaintiff, had separated from the rest of the family long before 
the date of the suit, and was not entitled to a share in the property. 
Makhan Lai alone defended the suit, pleading that he was still 
joint with the other members of the family, and that the plaintiff 
being a minor was not entitled to sue. The Court of first in- 
stance (Subordinate J udge of Aligarh) dismissed the suit, holding 
that the plaintiff was not under the particular circumstances of 
the cas8 entitled to maintain it. The plaintiff appealed to the 
High Court, 

Dr. Tej Bahadur Sapru, for the appellant. 

Babu Jogindro Rath Ghaudhri (for whom Babu Satya Chan- 
dra Muherji), for the respondents® 

Stanley, 0. J. — This appeal arises out of a suit for partition 
instituted by a minor son against his father. In the plaint the 
plaintiff by his guardian assigned his reason for instituting the 
suit in paragraphs 8 and 9. He alleges that the defendant Ghasi 
Earn, wrongfully, in collusion with his brother, caused the name 
of his nephew Makhan Lai to be recorded in respect of one- third of 
the property in the village called Surajpur Sh&hbazpur,, although 
he had no title to or concern with that property. In the succeed- 
ing paragraphs he states that Ghasi Ram was the lambardar of 
the village which I have mentioned and that he wrongfully mis- 
appropriates the income of that village. If this allegation be true, 

# First Appeal No. 141 o£ 1905 from a decree of Mahlyi Muhammad Shaft, 
Subordinate Judge of Aligarh, dated the 8th of March 1905, 
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it would seem certainly to be for the interests of the minor plain- 
tiff that the property should be partitioned and the interest of the 
plaintiff be thereby safeguarded. The learned Subordinate Judge, 
however, has dismissed the suit on the ground that no ease of 
malversation was established. In the course of his judgment lie 
observes : — u Under the Hindu law the minor son could only me 
for partition on the ground of malversation. ” Then he quotes 
the following passage from Mr. Mayne ? s work : — A suit could 
not be brought by or on behalf of a minor to enforce partition, 
unless on the ground of malversation, or some other circum- 
stances which make it for his interest that his share should be 
set aside and secured for him” — (Mayne, section 400) ; and 
then the learned Subordinate Judge observes : — a Here in my 
opinion there was no case of malversation. ” Whether the 
learned Subordinate Judge intended by this to convey that no case 
of malversation had been alleged in the plaint we are unable to 
say. He evidently was of opinion that unless malversation was 
alleged and proved, the suit on behalf of a minor son for parti- 
tion could not be maintained. He has overlooked the other cir- 
cumstances which according to the authorities will justify the 
institution of a partition suit by or on behalf of a minor. These 
are such circumstances as in the interest of the minor render it 
advisable that his share should be set aside and secured for him. 
In other words, the question for the Court to determine is 
whether or not it is shown to be for the benefit of the minor that 
a partition of the joint family property should he effected. As 
this question does not appear to have been properly considered 
and the suit was dismissed on the sole ground that there was no 
case of malversation, we must allow this appeal. We set aside 
the decree, and remand the case under the provisions of section 
582 of the Code of Civil Procedure to the Court below, with 
directions that it be reinstated in the file of pending suits and be 
disposed of on the merits, the important consideration for the 
Court being whether or not it is for the interest of the minor 
plaintiff that the family property should be partitioned. 

Costs here and hitherto will abide the event. 

Knox, J. — I agree, and only wish to add that if the matter 
were res integra l should feel bound to express a doubt as to 
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whether the Hindu law on the subject has been rightly appre- 
hended. So far as I know no text has yet been found which 
prohibits a demand for partition on the part of a minor, and it is 
upon this that the law at present proceeds. At the same time the 
idea of a minor in a Hindu joint family asserting a right to 
partition as against his father is something so strange that, but for 
the Courts having held as they have done, I should have ventured 
to question the decision. 

Appeal decreed and erm%e remanded. 
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Before Mr* Justice Bauer ji. 

EMPEROR v. SUMEIt CHAN IX* 

Act f Local j No. I of 1891 ( N - W . P. and Oudh Wa ter Work* Act J, sections 
84, 40 and 41 — Construction of Statutes —Omission to give notice of 
r^occupaUon of house — - Water rate paid during period of non-occnpaiion. 
Meld that tlie provisions of section 41 of the North-Western Provinces 
and Oudh Water Works Act, 1891, would not apply to the case of a person 
who liad in fact regularly paid the water rate due in respect of the house during 
the period of its non-occupation. 

Sumer Chant* was convicted by a Bench of Magistrates of 
an offence under section 41 (3) of the North-Western Provinces 
and Oudh Water Works Act, 1891, in that he had omitted to 
give notice to the Municipal Board of the re-occupation of a 
house belonging to him which had been vacant, and was fined 
two rupees. Sumer Chand admitted not having given notice, but 
pleaded that in fact the water rate had been paid for tbfe whole 
time that the house was unoccupied. An appeal from this con- 
viction to the District Magistrate was dismissed, and Sumer 
Chand then applied to the High Court in revision, urging 
that as he had in fact paid all that was due for water rate 
in respect of the house in question he ought not to have been 
convicted. 

Mr. G . Ross , Alston, for the applicant. 

The Assistant Government- Advocate (Mr. W* R. Porte*' )> 
for the Crown. v 

• Criminal Revision No. 633 of 1906, 
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BaHeIMI, J.— This is an application lor the revision of an 
order of a Bench of Magistrates convicting the applicant under 
section 41, sub-section (8) of the Water Works Act, No. I of 
1891, and sentencing him to a fine. The application has been 
made on the ground that the order is not warranted by law. 

Section 41, sub-section (1) of the Act provides, among other 
things, that u when any house which has been vacant is reoccu- 
pied, the owner shall, within fifteen days give notice thereof in 
writing to the Municipal Board. And by sub-section (3) any 
person failing to give the notice is punishable with fin©. The 
applicant has been convicted of having omitted to give notice of 
the reoccupation of his house as required by the section. It was 
alleged on his behalf that he had paid the rates for the period 
during which the house remained unoccupied, and it is contended 
that the section does not apply to such a person. 

Having regard to the scope and object of Chapter VII of the 
Act, this contention is, in my opinion, well founded. Section 40 
lays down the mode in which arrears of water rates are to be 
recovered. Section 41, sub-section (1), requires that notice 
should be given of the erection of a new house or the rebuilding 
or enlargement of a hosue or of the reoccupation of a vacant 
house, and sub-section (3) lays down the penalty for omission to 
give such notice. The object of the section is clearly to ensure 
payment of water rate and to provide against evasion of payment. 
Section 41 should, I think, be read with section 34, tinder which 
a house which has remained unoccupied for three consecutive 
months is exempt from liability to payment. It is in respect of 
such a hbuse that section 41 requires that notice should he given of 
reoccupation so that the rate payable in respect of it may be 
realised. Where the rate has been paid and there has been no 
evasion of payment, the penalty imposed by the section cannot 
be held to have been incurred. The language of the section is no 
doubt somewhat wide, but in my judgment the section should be 
reasonably construed, and so construing it I am unable to hold that 
the conviction of the applicant is legal, if, as he alleges, he paid 
the rate and there was no evasion of payment. As the Court 
which convicted the applicant did not determine whether his 
allegation as to payment was true, I must send back the case to 
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the Court of first instance with directions to find, after taking evi- 
dence, whether the rate for the period of the non-occupation of the 
house was paid by or on behalf of the applicant, and I order 
accordingly. When the finding has been certified to this Court 
the case will be put up for hearing. 

Before, however, a return could be made to this remand the 
applicant died. The Court accordingly passed the following 
order 

Banebji, J. — -Sumer Chand, the applicant in this case, died 
before a return could be made to the order of this Court dated 
the 21st of December 1906. The application for revision there- 
fore abates. It will be so recorded. 


Empeeob 


Sumer 

Chand* 
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Aei Jxo* Jl2j $ of I860 [Endian JP&nal Code section Criminal Procedure 
Code t section 54 — 'Escape from lawful custody — Chaukidar, 

The police of an adjoining Native State arrested in British territory one 
Paran Singh suspected of having committed an offence in the Native State, and 
made him over to one Debi, a chaukidar, from whose custody he escaped. 
Meld that neither the original arrest nor the subsequent custody by the chau* 
Iddar were lawful, and therefore that the chaukidar could not properly be con. 
vie ted under section 223 of the India Penal Code. Empress of India y. Kallu 
(3)> Kalai v* Kalu Chozokidar (2) and King - E mp or or v. Johri (3) referred to. 

One Paran Singh, a subject of a Native State bordering on 
British territory, was “ wanted ” by the police of his own State, 
They came into British territory in search of him and having 
arrested him there made him over to the custody of one Debi, a 
chaukidar. From this custody Paran Singh managed to escape. 
The chaukidar was tried for an offence under section 223 of the 
Indian Penal Code, convicted by the Joint Magistrate of Hamir- 
pur and sentenced to three months’ rigorous imprisonment. The 
District Magistrate of Hamirpur, being of opinion that the cus- 
tody from which Paran Singh escaped was not a legal custody, 
referred the case to the High Court under section 438 of the Code 
of Criminal Procedure recommending the acquittal of Debi. 


* Criminal Reference No. 82 of 1907. 

(1) (1880) I. Ii. K., 3 All., 60. (2) (1900) I, L. 

(3) (1901) I. L. H., 33 All., 266, 
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The Government Advocate (Mr. A . A. Ryves), for the Crown, 

.Richards, J.— The facts out of which this reference arises 
are as follows: — The native police of Alipur, a Native State, 
suspecting one Paran Singh of theft, searched his house in British 
India, arrested him in British India, and handed him over to 
the custody of one Debi, ehaukidar of Gedo, a .place situated in 
British India, Debi permitted Paran Singh to escape. He 
was thereupon charged under section 223 of the Indian Penal 
Code, that being a public servant he was bound as such public 
servant to keep Paran Singh in confinement, Paran Singh being 
a person charged with, or convicted of, an offence, or lawfully 
committed to custody. Now Paran Singh bad neither been 
charged with, nor convicted of any offence. The question is— 
was he lawfully committed to custody? He had been arrested 
by the Native State Police in British territory, and it is quite 
clear that they had no right to arrest him there. The Magistrate 
in his explanation says that the ehaukidar Debi was a police 
officer, and under section 54, cl. (7), he was entitled to arrest 
Paran Singh without a warrant. In the cafe of Empress of 
India v. Kalla (1) the contrary was held. In Kalai v. Kalu 
Chowhidar (2) the Court, following the case I have just men- 
tioned, held that where a person had committed a theft and had 
been made over to the custody of a village ehaukidar, the accused 
could not be convicted under section 225 of the Indian Penal 
Code, for rescuing the alleged thief from lawful custody. The 
Court held that the ehaukidar was not “ lawfully detaining v the 
alleged thief. The same view was taken by this Court in the 
case of Ring-Emperor v. Johri (8). I think the conviction 
ought to be set aside as suggested by the District Magistrate. I 
accordingly set aside the order of the Magistrate dated 20th 
December 1906, acquit Debi of the offence with which he was 
charged, and direct his immediate release. His bail bond will 
he vacated, 

(1) (1880) L L. R„ 3 A!! , 60. (2) 1900) I. L. R., 27 Calc., 366. 

(3) (1901) I.L.R., 23 AIL, 266, 
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APPELLATE CIVIL. 

Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Sir trillion 

A; Burh'tt, 

THE MAHAKAJA OF JAIPUR (Defendant) «. I.ALJI SAHAI (Piainth??} 
and ICISHORI and others (Defendants) * 

Cwil .procedure Coda, section*. 4&Z~~Suit. against a ruling ' : ehi ef—» Permission . , 
"'tOifm granted in absence of necessary conditi ms precedent*- Jurisdiction* 

A suit for the recovery of arrears of salary was brought in the Court of 
tho Subordinate Judge of Agra against the Maharaja of Jaipur* The plaintiff 
obtained the consent of the Governor General in Council to the institution of 
the suit, granted ostensibly in accordance with the provisions of section 433 
of the Code of Civil Procedure * but in fact none of the conditions enumerated 
in clause (2) of the section existed. Held that the suit was not maintainable. 

This was a suit brought by one Lalji Sahai against the 
Maharaji of Jaipur, arul against the representatives o f his late 
agent Captain Man Singh, to recover arrears of pay alleged to 
be due to him as his Highness* agent. The plaintiff in his plaint 
says that Captain Man Singh, who was the manager of the 
Maharaja, on the 13th of January 1895, appointed him agent at 
a salary of Rs. 130 per month to look after the legal work of the 
temple at Bindraban which belongs to the appellant. His High- 
ness the Maharaja filed a defence to the suit, and amongst other 
pleas averred that the suit could not be brought against him ac- 
cording to law, and that the Government of India could not grant 
sanction under section 433 of the Code of Civil Procedure for the 
institution of a suit for money against his state. The defence 
of His Highness was struck out under section 136 of the Code 
on the ground that he had not complied with certain, directions of 
the Court, nod the suit was proceeded with ex parte, with the 
result tha •; decree was given against Hi 3 Highness alone, the 
other defendants being exempted from liability to satisfy the 
plaintiff's claim. From this decree the Maharaja appealed, 
and, amongst other grounds, pleaded that <( the sanction granted 
for the Institution of the suit was illegal, inasmuch as the claim 
being for money due on account of- salary not charged on immov- 
able property, did not come within the category of suits for the 
institution of which sanction could be granted under section 483 
of the Code of Civil Procedure 99 

# First Appeal Xo. 43 of 1905, from a decree of Baba Raj Xath Prasad, 
Subordinate Judge of Agra, dated the II th of October 1904 

50 
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Babu Jogindro Nath Chaudhri (for whom Babu Satya 
Ghana r a M'akerji), for the appellant. 

The Hoxt'ble Pandit Bandar La i and Lai a Kedar Nath } for 
the respondent". 

Stanley, GJ., and Bubkit r > J.— The plaintiff* in the suit 
out of which this appeal has arisen sued the appellant, the 
Maharaja of Jaipur, as also the representatives of his late agent 
Captain Man Singh, to recover arrears of pay alleged to be due to 
him as His Highness 5 agent. The plaintiff in his plaint says that 
Captain Man Singh, who was the manager of the Maharaja, on 
the 1 3th of January 1895 appointed him agent at a salary of 
Rs. 130 per month to look after the legal work of the temple at 
Bindraban which belongs to the appellant. His Highness the 
Maharaja filed a defence to the suit, and amongst 'other pleas 
averred that the suit could not be brought against him according 
to law, and that the Government of India could not grant sanction 
under section 433 of* the Code of Civil Procedure for the institution 
of a suit for money against his state. The defence of IT i s 
Highness was struck out under section 136 of the Code on the 
ground that he had not complied with certain directions or the 
Court, and the suit was proceeded with ex parte , with the result 
that a decree was given against His Highness alone, the other 
defendants being exempted from liability to satisfy the plaintiff's 
claim. From this decree the present appeal has been preferred, 
and amongst, other grounds the following has been pressed before 
ns, namely, that “ the sanction granted for the institution of the 
suit was illegal, inasmuch as the claim being for money due on 
account of salary not charged on immovable property, did not 
come within the category of suits for the institution of which 
sanction could be granted under section 433 of the Code of Civil 
Procedure It appears that sanction was granted on the 24th 
of December 1908 in these terms : — “This is to certify that under 
the provisions of section 433 of the Code of Civil Procedure, the 
Governor General in Council consents to a civil suit being insti- 
tuted in the Court of ti e Subordinate Judge of Agra against His 
Highness the Maharaja of Jaipur by Lalji Sahai for the recovery 
of arrears of pay alleged to be due to him as His Highness' 
agent." This purports to be signed by the Secretary to the 
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Government o£ India in the Foreign Department, It will be 
observed from this certificate that the consent was for the in- 
stitution of a suit for the recovery of arrears of pay and for no 
other purpose. Section 433 of the Code of Civil Procedure, under 
which this consent is expressed to have been given* provides for 
the institution of suits against Princes or Chiefs and other 
person?* and enables the Governor General in Council to consent 
to the institution of suits against such persons* providing that 
such consent may be given with respect to a specified suit or to 
several specified suits* or with respect to all suits of any specified 
class or classes* and may specify in the case of any suit or class 
of suits the Court in which the Prince* Chief, Ambassador or 
Envoy may be sued. But there follows this important restric- 
tion* vi&- } ci the consent shall not be given unless the Prince* 
Chief* Ambassador or Envoy (a) has instituted a suit in the 
Court against; the person desiring to sue him* or (b) by himself or 
another trades within the local limits of the jurisdiction of the 
Court* or (c) is in possession of immovable property situate 
within those limits an 1 is to be sued with reference to such pos- 
session or for money charged on that property.” As to (a)) no 
suit such as is referred to in it has been instituted by the defend- 
ant appellant. As to (b), there is no allegation in the plaint 
that the defendant appellant either himself or by another trades 
within the local limits of the jurisdiction of the Court* and as to 
( c), although the defendant appellant is in possession of immovable 
property situate within the limits of the jurisdiction of the Subor* 
dinate Judge of Agra* the suit is not with reference to such 
possession* or for money charged on the property of which he is so 
in possession. He is simply sued in this case for arrears of pay 
said to be due to the plaintiff as his servant. Under these 
circumstances it is clear that the learned Subordinate Judge had 
no jurisdiction to entertain the suit* inasmuch as it was cot one 
falling within the purview of section 433 and could not be main* 
tained by virtue of the consent given by the Government of 
India, It is unnecessary for us to consider the other ground^ of 
appeal. We* therefore, allow the appeal, i-ot aside the decree of 
the Court below* and dismiss the suit as against; the appellant 
with costs in both Courts, 
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FULL BENCH. 


Before Sir John Stanley, Knight , Chief Justice, Mr. Justice Banerji and Mr. 

Juttt.ce Sir William Burhitt* 

HASIB-UL-NISSA (Plaintiff) ®. GHAFUR-ULLAH KHAN 
(Defendant).* 

Act j No. PJJo/1870 {Court Fees Act), section 7, v, (<?J section 

28'- Court fee — Document received through mistake or inadvertence. 

The plaintiff in a suit for pre-emption stated in his plaint—*** The suit i« 
valued at Rs. 197-8-0, five times of Rs. 89-8-0,' the amount of revenue of the 
property.** The property claimed was described as u 41 bighas 10 biswas 5 bis- 
wansis paying a revenue of Rs. 39-8-0, en tered as holding No, 2 in the khewat, 
out of a 3 biswa 10 hi swan si 18 kachwansi 9 namvansi IStanwausi share, com* 
prising an area of 101 bighas, paying a revenue of Rs. 95, situate in thok 
Deputy Ali Razx Khan, in village Ukarhu.** The Munsarim of the Court in 
which the plaint was presented on the last day of limitation accepted this 
valuation and reported that the plaint was properly stamped. 

Held that inasmuch as the plaintiff had not stated whether the revenue 
payable in respect of the share claimed had been separately assessed and record- 
ed in the Collector’s register as such, it became the duty of the Munsarim to 
inquire whether it was separately assessed. The plaint had been admitted 
through the mistake or inadvertence of the officer of the Court and the plain- 
tiff was entitled to the benefit of section 28 of the Court Pees Act, 1870, 

This was a suit for pre-emption of a sale of zamindari pro- 
perty which had taken place on the 28th of April 1904. The 
suit was instituted on the 18th of April 1905. In his plaint the 
plaintiff stated : — “ The suit is valued afc Rs. 197-S-O, five times 
of Rs. 39-8*0, the amount of revenue of the property,” and the 
property was described as “41 bighas, 10 biswas, and 5 biswansis, 
paying a revenue of Rs. 39-8-0, entered as bolding No. 2 in the 
khewat, out of a 3 biswa, 10 biswansi, 18 kachwansi, 9 nanwansi, 
15 tanwansi share, comprising an area of 101 bighas, paying a 
revenue of Rs. 95, situate in thok Deputy Ali Raza Khan, in 
village Ukarna.” The Munsarim reported that the Court and pro- 
cess fees were sufficient, but at the hearing an objection was 
taken that the Court fee was insufficient inasmuch as it should 
have been estimated under sub-division (d) and not under sub- 
division (6) of section 7, sub-section v, of the Court Fees Act, 
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1870. The Court of first instance (Munsif of Koil) gave effect 
to this objection and directed the deficiency to be made good 
by the 19th of August 1905, aud it was deposited within the 
time allowed. The Munsif gave the plaintiff a decree for pre- 
emption, Tho defendant vendee appealed, upon the ground 
inter alia , that the additional court fee had been paid in after 
the period of limitation for the suit had expired, and that the 
suit was therefore time-barred. The lower appellate Court gave 
effect to this contention, allowed the appeal and dismissed the 
plaintiff's suit. The plaintiff appealed to the High Court, 

Mr. E. A. Howard , for the appellant. 

Maulvi Abdul Majid, Mr. B. E. 0* Conor and the Iion’ble 
Pandit Sunclar Lai , for the respondent. 

Stanley, G.J., and Banekji and BuRKiTr, JJ. — This appeal 
arises out of a suit for pre-emption which was instituted on the 
18th of April 1905. The sale which is. sought to be pre-empted 
took place on the 18th of April 1904, so that the plaintiff 4 left it 
to the last day available to him for bringing the suit. The valua- 
tion for the purpose of court fee was estimated at five times the 
revenue, the plaintiff being under the impression that the case fell 
under sub-division (h) of sub-section v of section 7 of the Court 
Pees Act, Act No. VII of 1870. At the hearing an objection 
was taken as to the court fee and the Munsif determined this 
objection in favour of the objector, holding that there was a defi- 
ciency, as the court fees ought to have been estimated under sub- 
division (d) of the section to which we have referred and not 
under sub-division (b), namely, at the market value of the land. 
The deficiency was ordered to be made good by the 19th of 
August 1905, and this was done and the ease disposed of on the 
merits. The Munsif gave the plaintiff a decree for pre-emption. 

Upon appeal the lower appellate Court held that, inasmuch as 
the deficiency in the court fee was made good after the period 
allowed by the law of limitation had expired, the suit was bar- 
red by limitation, and reversing the decision of the Court below 
dismissed the plaintiff’s claim. The present appeal was there- 
fore preferred. 

Mr. Howard on behalf of the appellant relies upon the pro- 
visions of section 2$ of the Court Fees Act. That section provides 
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that a i£ any document is through mistake or inadvertence receiv- 
ed^ filed or used in any Court or office without being properly 
stamped, the Presiding Judge * * . may, if he thinks fit, 

order that such document he stamped as he may direct, and on 
such document being stamped accordingly the same and every pro- 
ceeding relative thereto shall be as valid as if it had been properly 
stamped in the first instance.” It is admitted that if the mis- 
take in the matter of the court fee had been a mistake on the part 
of the officer of the Court, this section would apply. But it is 
contended on behalf of the respondents that the mistake in the 
matter of the court fee was a mistake of the plaintiff and not a 
mistake of any officer of the Court. The question therefore 
narrows itself down to this simple question, whether or not in 
this case the deficiency in the court fee was due to a mistake of 
the plaintiff or a mistake of the officer of the Court ? 

We find in the plaint the following statements made with a 
view to the determination of the proper court fee, namely : — <{ The 
suit is valued at Us. 197-8-0, five times of Es. 89-8-0, the amount 
of revenue of the property,” and later on the property is described 
as “41 big has 10 bis was and 5 biswansis, paying a revenue of 
Es, 39-8-0, entered as holding No. 2 in the khewat out of a 3 bis- 
wa 10 biswansi IS kaehwansi 9 nauwansi 15 tanwansi share, 
comprising an area of 101 bighas, paying a revenue of Es. 95, 
situate in thok, et cetera.” The Mimsaritu reported that the 
court and process fees' were sufficient. Now 7 it appears to us that 
the fair inference from the language which we have quoted from 
the plaint is that the 41 bighas odd, the subject matter of the suit, 
formed only part of the share comprising an area of 101 bighas 
which was assessed to revenue. The plaintiff does not state that 
the 41 bighas w^ere separately assessed to revenue or recorded in 
the Collector’s register as such. He merely states, as we infer, 
that the fair proportion of the revenue payable by the larger area 
of 101 bighas would be Es. 39-8-0, and calculating five times this 
amount he assessed the value of the suit in accordance with the 
provisions of- sub- division (b) of the section. If ibe plaintiff had 
atated that the revenue payable in respect of the 41 bighas had 
been separately assessed and recorded in the Collector’s register 
as. such, then undoubtedly the Munsarim of the Court would have 
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been in no default in the matter; but the plaintiff did not state 
so, and therefore it was the duty of the Munsarim to inquire 
whether or not the smaller area was separately assessed for reve- 
nue. We think, therefore, that the mistake or inadvertence in 
this ea^e was that of the officer of the Court, and such being the 
case that the plaintiff is entitled to the benefit of section 28 of 
the Act. We therefore allow the appeal, set aside the decree of the 
lower appellate Court, and, inasmuch as the appeal was decided 
upon a preliminary point and we have reversed the decision upon 
that point, we remand the appeal to the lower appellate Court 
with directions that it be re-entered in the file of pending 
appeals'In its proper number and be decided on the merits. 
Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded * 

Before i Sir John 'Stanley, Knight, Chief Justice, Mr* Justice Sir George Kmxp 
Mr* Justice Berner ji, Mr. Justice Sir William Bur kilt, Mr. Justice 
Aihman and Mr. Justice Bichar ds* 

RAM SHANKAR LAL (Defendant) v* GANESH PRASAD and another 
(Plaintiffs) and BALDEO DAS and qthebs (Defendants)^ 

Act Mo* IV 0/1882 ( Transfer of Property Act), Chapter IV passim—* Mori* 
gage — Mortgage of mortgagee, rights —Right of sub-mortgagee to bring 
to sale the mor tgagee righ ts of his mortgagor — “Property*” 

Meld by the Puli Beach Stanley, C* J., and Knox, Ranee jx, Bue&itt, 
Aikman, and Richaeds, J.T., that a sub-m or tg i gee of mortgagee rights in 
immovable property is entitled to a decree for sale of the mortgagee rights 
of ‘his mortgagor. 

Per Stanley, CM.— In a properly constituted suit a puisne mortgagee 
or sub-mortgagee may have a sale of the interest mortgaged to them respec- 
tively, subject, in the case of a puisne mortgage, to the rights of a prior 
incumbrancer, and subject, in the case of a sub-mortgage, to the rights of re- 
demption of the original mortgagor. 

Mata Bin Kmodhan v, Kasim Husain (1), considered and dissented fro 
Gang a. Prasad v, Qhmni Lai (2) discussed and distinguished. Maghumth Brat 
v, J unman Bid (3), Sirbadh Bed v. Maghunaih Prasad (4) J Jones v. Sk in n er { 

Taylor v. Bussell (6), In re Sargent (7 ), dBase v. Page (8), Slade y. Bigg § 


* First Appeal No. 268 of 1904 from a decree of Babu Pramatln K§ 
Banerji, Subordinate Judge of Benares, dated the 5ifc of August 19 04, 

(1) (1891) I. L. R., 13 AIL, 432. (5) (1835) 5 L. J., Cb„ 90. 

' (6) L. R., 1892, A* C., 255. 

(7) (1874) 17 E<p, 279. --$M 

(8) (1829) 2 Simons. 471 ; 29 R. R.| I 

(9) (1843; 3 Hare, 35. 64 R. R., 2<|Jg 


(2) (1895) I. L. R., 18 AIL, 113. 

(3) (1886) I. h. R., 8 AIL, 105. 

(4) (1885) I. L. R.,7 AIL, 568, 

at page 574. 
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In re JEtodson and Korn's Contract (I), Venoataohdla Kandian v. BanjamMen 
(2), Kcmti Mam v. Kutnb-nd’din Mahomed (3), !?#/«> Madhul Mohajpa-tra v. 
Sourendm Mohun Tagore (4), Dtbendra Hardin Bog v. Mamtaran Banerjee 
(5), Jagge&war Butt Y. Bhuban Mohan Miira (6), Miithu Yijia Maghu* 
natha Mamaohandra Vctcha Maliali Tliurai v. Vcnlcaiaehallam Chetti (7) and 
•8<y Coomarg Daaeeev. Preo Madhub Bundy (8) referred to. 

This was a suit for sale upon a mortgage executed by Gaya 
Prasad and Musammat Jasoda K.unwar in favour of the prede- 
cessor in title of the plaintiffs respondents. The mortgaged pro- 
perty comprised, in addition to certain immovable property, the 
mortgagee rights of the mortgagors in six mortgages held by 
them. Amongst the defences to the suit : a plea was raised that 
a mortgage of mortgagee rights was invalid according to law, and 
that no decree could be passed .for the sale of mortgagee rights. 
The C jurt of first instance decreed the plaintiffs’ claim, and 
passed a decree for the sale, inter alia, of the mortgagees’ rights 
mortgaged to the plaintiffs. The defendant Ram Shankar Lai 
appealed to the High Court and again raised the question 
whether a decree could legally be passed for the sale of mortgagee 
rights. The appeal came before a Bench consisting of Banerji 
and Aikman, JJ.> on whose recommendation the following ques- 
tion was referred for decision to a Full Bench of the whole 
Court : — {< Whether a sub-mortgagee of mortgagee rights in 
immovable property is entitled to a decree for sale of the mortg- 
agee rights of his mortgagor in enforcement of his mortgage? 99 

Babu S&tya Chandra M nicer ji (with Babu Jogmdro Nath 
Ghctudhri and Munshi Gulzari Lai), for the appellant, sub- 
mitted that a sub- mortgagee was not entitled to get a decree for 
the sale of the mortgagee .rights' of his mortgagor and that' his 
only remedy was to get a simple decree for money. The leading 
authority for this proportion was the ca*o of Ganga Prasad v, 
Ghunni Lai (9), which had been uniformly followed since its 
decision iu 1895. In that case the sub-mortgagee asked for a 
sale of the mortgaged property itself, that is, the estate of the 
original mortgagors, and had got a decree in accordance with 
his prayer from the Subordinate Judge. It was open to this 

(!) (2«37) L. B , 35 Ch. D„ 668. (5) (1903) I. L R , 30 Calc., 599. 

(2) (IBS!) 1. L. R., 4 Mad., 213. (6) (1906) I. L. R., 33 Calc., 425. 

(3) (1894) r. L. R., 22 Calc., 33. (7) (1896) I. L, R , 20 Mad., 35. 

(4) (1896) I. L. R., 23 Calc., 795, (8) (1897) 1 C. W. N. t 453. 

(9) (1895) I. Jj, K, 18 AIL, 113. 
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Court to have granted him a decree for the sale of the mortgagee 
rights of his mortgagor if this Court had thought proper to do so* 
The dictum that the sole right of a sub-mortgagee was to get a 
decree for money was not obiter , but directly necessary for the 
decision arrived at. The position taken up in this ease was 
the direct and necessary result of the definition of 1 property * in 
chapter IY of the Transfer of Property Act, 1882, as explained 
in the case of Mata Din Kasodhan y # Kazim Hussain (1). 
The definition of * property 9 given by Edge, O.J., was that it 
meant the actual physical object itself and not merely rights 
therein. This definition was not accepted by Mahmood, J., but 
had the concurrence of Straight, Tyrrell and Knox, JJ., and the 
decree in appeal In that ease was one passed by Burkitt, X, when 
District Judge of Gorakhpur. Edge, C.J., had examined in hi® 
judgment all the sections In chapter IY of the Transfer of Pro- 
perty Act which bore on the subject, and he came to the conclu- 
sion that ( property * did not mean an interest merely in property, 
and that view had prevailed in this Court for over sixteen years. 
No doubt there might be a valid mortgage of mortgagee rights, but 
the question was what were the remedies of the sub-mortgagee ? 
He might get, and could only get, a decree for money, but in 
execution of this decree he could bring to sale the mortgagee 
rights of his mortgagor just as he could bring to sale any other item 
of property belonging to his judgment-debtor. He could not, 
however, get a decree for sale under section 88 of the Transfer of 
Property Act. The reasons given for the decision of the Puli 
Bench in Mata Din Kasodhan’s case were exhaustive. Other 
cases in this Court which supported the contention that a sub* 
mortgagee could not get a decree for sale of mortgagee rights 
were Misri Lai v. Abdul Aziz Khan (2), Ram Subhag Misr v. 
Nur Singh (3), and Ram Jatan Mai v. Ramhit Singh (4). This 
view was also supported by Padgaya bin Nagaya v. Baji Baba- 
ji Moholkar (5). The Madras High Court in Muthu Vijia 
Raghunatha v. Y enhatachallam Ghetti (6) dissented from the 
view taken in Qanga Prasad v. Ghunni Lal r but what was held 

(1) *1891) I. L. XL, 13 AIL, 432. (3) (1905) I. L. B„ 27 AIL, 472. 

(2) (1901) I. L. R„ 21 AIL, 53 $ { 4 ) (1905) I. L. XL, 27 AIL, 511. 

(1902) X. L. R., 22 AIL, 216. (5) (1895) I. h. R., 20 Bom., 643. 

(6) (1896) I. L. R., 20 Ma& ? 85. 
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there was that a sub-mortgagee could not get a decree for sale of 
~ the mortgaged property unless he made the original mortgagors 
parties to his suit. The Madras Court has not laid down that 
there could be a decree for sale of the mortgagee rights. This 
view was consistent with the law in England on the subject. 
The decree which a sub-mortgagee gets there is described in 
Fisher on Mortgages, 5th edition, para. 1495. The view taken in 
Mata Din Kasodhan’s case has been held to be good law for a 
long period and should not lightly be departed from. 

The Hon’hle Pandit Sundar Lal (with whom Mr. Muham- 
mad Ishaq Khan and Baba Durga Char an Banerji), for the 
respondents : — 

The question in this ease is whether at the suit of a sub-mort- 
gagee the mortgagee rights of his mortgagor can be sold. Look- 
ing at the question from the point of view of principle only it 
presents no difficulty. The difficulty, however, is created by the 
ruling of this Court in the case of Mata Din Kasodhan v. Kazlm 
Husain . It has been decided in that case that ‘ property ’ in 
chapter IV of the Transfer of Property Act, 1882, means 4 tangible 
property * as distinguished from mere rights in property, and that 
under a decree under section S of that Act it is only such * tangi- 
ble property * -which can be sold. On the principle of the decision 
in that case it has been held that no decree can be made for the 
sale of mortgagee rights, although in the earlier case of Ragkunath 
Prasad v. Jurawan JRai (1) it was held by a Full Bench of 
this Court that such a decree could be made. The question is which 
of these two Full Bench rulings lays down a correct rule of 
law ? 

Analyzing the reasoning of the decision in the case of Mata 
Din it seems to be based on five grounds — (1; on the construction 
of the words u specific immovable property ” in section 58 of 
Act No. IV of 1882, (2) on inferences drawn from section 60, 
(3) on sections 86 to 93, (4) on sections 74 and 75, and (5) on the 
construction placed on section 85. 

Dealing with each ground separately, it is submitted that the 
first of these fails to give effect to the definition of the term im- 
movable property in section 8 of the General Clauses Act, by 
which that term is held to mean and include u land, benefits to 
(1) (1886) I. L. B, s 8 AIL, 105. 
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arise out of land, mid things attached to the earth or permanently 
fastened to the earth,” In the absence of anything in the context 
to the contrary, this term must be held to have been used in the 
sense defined in this Act, if the term 6 immovable property * was 
intended to be used in a narrower sense, some express rule of law 
indicating such intention would have found place in the Transfer 
of Property Act. The only limitation imposed on that term is to 
be found in section 8, by which the term c immovable property* is 
said 6i not to include standing timber, growing crops or grass.” 
Under section 6 of the Act “ property of any kind may be trans- 
ferred” and the Act contemplates not only transfers of the tan- 
gible property itself, but of rights in the said property which fall 
short of full proprietary rights. In the chapter on mortgages it- 
self we find indications of it. Thus sections 65 (d) and (e), sec- 
tion 71 and section 72 (&) of the Act deal with cases of mortgages 
of lease-hold rights. According to Lord Laogdale, u property is 
the most comprehensive of all terms which can be used, inasmuch 
as it is indicative and descriptive of every possible interest which 
the party can have. Jones v. Skinner (1).” The use of the term 
f specific * before the words ( immovable property* in section 58 
means only this that the property mortgaged must be specified, 
and does not limit the ordinary connotation of the term tf immov- 
able property .* The true interpretation of section 58 read with the 
General Clauses Act does not sustain, the conclusion arrived at in 
Mata Dm * s ease. 

, Section 60 of the Act directs that in a suit for redemption the 
Court may direct the mortgagee a to retransfer the mortgaged 
property ** to the mortgagor. It has been said that this section 
contemplates the retransfer of the entire tangible property • but if 
the term ‘ mortgaged property/ on a true interpretation of section 
58, includes interests of any kind which may be the subject of a 
mortgage, this conclusion obviously fails. Similar inferences 
drawn from the language of sections 86—93 of the Transfer of 
Property Act fail for the same reason. The provisions of the 
Transfer of Property Act deal generally with a ease in which 
there is a single mortgage only, and there are no express provisions 
dealing with the cases where successive mortgages on the' same 
(1) (1 880) 0 L. J* Oh., 90, 
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property are Involved, The Courts apply to such cases the general 
principles of the law of mortgage laid down in the Act/ The pro- 
visions in section 86; or 89 or 92 of the Act requiring transfer of fch e 
property to the mortgagor do not therefore sustain the inference 
drawn from them. Where there are successive mortgages on the 
same property, the mortgagor may redeem any one of them at his 
choice — Taj jo Bihi v. Bhagwan Prasad (1), 

Section 93 enacts that if in such a case the mortgagor ulti- 
mately fails to redeem^ the mortgagee may obtain an order for 
sal© of the property. If the term * property 7 in section 93 
means tangible property only, a mortgagor may sue upon his 
puisne mortgage to redeem, and, on his failing to pay the amount 
of the mortgage money, the mortgagee may sell the whole property, 
though it is subject to a prior mortgage, and the proceeds of the 
sale will be applied to the satisfaction of the puisne mortgage, 
the balance being payable to the plaintiff. This would defeat 
the prior mortgage. 

Sections 74 and 75 recognize the rights of a puisne mortgagee 
to redeem a prior mortgage and thus to step into the shoes of the 
prior mortgagee ; but this is not exhaustive of the rights of the 
puisne mortgagee, as was held in Mata Din’s case. This Is 
one of his rights, and he may in addition exercise the right to sell 
or foreclose the property mortgaged to him. 

The last section upon which a great deal of the judgment of 
the Full {Bench turns is section 85. Under that section it is 
said that a prior mortgagee is a person “ having an interest in the 
property comprised in a mortgage, ” and must be joined as a 
party to the suit, and it is said that it was perfectly unnecessary 
to make a prior mortgagee party to a suit of a puisne mortgage 
unless it be to redeem him, and therefore the redemption of a 
prior mortgage is a condition precedent to sale on a puisne mort- 
gage. Under the law as it prevails in England and as it was 
understood in this country prior to the ruling in Mata Din’s 
case, a prior mortgagee was not a necessary party to a suit on the 
subsequent mortgage unless it was sought to redeem him or to 
obtain any declaration in respect of his rights as a prior mort- 
gagee Ghose on Mortgages, 3rd ed., 681, 684 j Fisher on 
- (1) (1803) I. h. ft., 16 AH^ #95. 
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t mortgages* 5th ed.* 659; Darnell's Chancery Practice* paragraph 
186; Coot© oo Mortgages* Yol. 1* p. 741 ; J ones on Mortgages* 
p. 641 ; Raghunath Prasad v. Jurawan Rai (1). 

Section 85 does not make any change in the law. In the suit 
of the second mortgagee the property comprised in the mortgage 
is the rights which his mortgagor mortgaged to the puisne mort- 
gagee, and in such rights the original mortgagor is not a person 
haying any interest. This is the view taken in the Calcutta 
and Madras High Courts — Mutlm Vijia v. Venkatachallam 
Ohetti (2), Eanti Ram y. Kutub-ud-din Mahomed (3), Beni 
Madhub Mohapatra y. Sourendra Mohun Tagore (4 ),Deben- 
dra Narain Roy v. Ramtaran Banerjee (5), Raj Coomary 
Dassee v. Preo Madhub Nundy (6), Smji Ram y. Barhamdeo 
(7), Baij Nath v. Mahomed Ibrahim (8), liar Parshad v. 
Dal Mardan (9) and Jaggeswar Butt v. Bhuban Mohan 
Mitra (10). 

Section 96 of the Transfer of Property Act contemplates the 
i sale of property subject to a prior mortgage* and section 97 also 

deals with the same case. No sufficient reason is given to exjolain 
or waive the effect of these sections in Mata Din’s case. The 
only Court in which the ruling in Mata Din’s case is accepted 
in some of its features is the Bombay High Court* cf Sorabji v. 
Ratonji (11) and Keskav Ram v. Ranchhod (12). 

The right of a sub-mortgagee to sell is recognised in Mutlm 
Vijia v. Venkatachallam (2). See also the form of decree 
in th© case of a sub-mortgage as given in Fisher on Mortgages* 
919* paragraph 1945 ; Seton on Decrees* 5th ed.* p. 1730 ; Ghose 
on Mortgages* p. 700 ; Bobbins on Mortgages* p, 999, and Coote 
on Mortgages* p. 1018. 

There is nothing in section 58 of the Transfer of Property 
Act to bar a mortgagee from mortgaging Ms rights as such mort- 
gagee to a third parly. The mortgagor himself mortgaged the 
property in the first mortgage made by him, and his equity of 

(1) (1886) L L. R.,8 All., 105. (7) (1905) 1 . Cal., L. J., 674. 

(2) (1896) I. L. R., 20 Mad,, 85. (8) (1905) 2 Cal., L. J., 574. 

(3) (1894) I. L. R., 22 Calc., 33. (9) (1905) I. L, R v 32 Calc., 891. 

(4) (1896) I. L. R., 28 Calc., 795. (10) (1906) I. L. B., 33 Calc., 425. 

(5) (1903) L L. R.j 30 Calc,, 599. (11) (1898) L L. R., 27 Bom., 701. 

(6) (1897) 1. 0, W, N., 458, (12) (1905) LI. R., 30 Born,, 156, 
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redemption in the second or third mortgage made by him, and if 
such mortgage is permissible, it would be a denial of justice to 
permit such a mortgage but to give no decree for sale when the 
mortgagee sues for it. 

If chapter IV of the Transfer of Property Act deals only with 
cases of mortgages of <€ property, " in the sense in which that term 
is defined in Mata Din's case, there is no statute law dealing 
with mortgages of lesser rights in such property, and the general 
law which prevailed before the Transfer of Property Act came 
into force, under which such mortgages were permissible, has not 
been abrogated, and if the narrower construction placed on the 
term 1 immovable property' be correct, a decree for sale of mort- 
gage rights must, it is submitted, still be given to a sub-mort- 
gagee. The earlier Full Bench ruling in MagJmnatk Prasad 
v. Jumwan Mai (1) lays clown the correct rule of law. 

Munshi Oulzari Lai , in reply, called attention to the definition 
of < immovable property' in the General Clauses Act, which 
includes benefits to arise out of land but not ‘ interests in land.’ 
The term * immovable property ' or 6 property ' in the Transfer of 
Property Act would not therefore include mere interests in such 
property unless specifically mentioned. Thus the words * property 
comprised in the mortgage 9 in section 85 of -the Act would 
mean the property, certain interests in which form the subject of 
mortgage. The Full Bench case of Mata Din Kasodhan v, 
Eazim Husain therefore rightly holds that all persons who 
have any interest in the property, and not only those who have 
a right in the particular interest mortgaged are necessary part- 
ies to a suit upon a mortgage under chapter IV of the Transfer 
of Property Act. 

Stanley, C. J.— The question before us was referred to a 
Full Bench on the ground of its importance, and is whether a 
sub-mortgagee of mortgagee rights is entitled to a decree for sale 
of those rights. I understand this to be whether, when a mort- 
gagee has sub-mortgaged his interest in the property mortgaged 
to him to a sub-mortgagee, the sub-mortgagee is entitled to sell 
the interest in the property of his sub-mortgagor without implead- 
ing the mortgagor and foreclosing his equity of redemption j 
$) (1886) I. Jj, B., 8 All,, 105, 
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whether m fact the interest in the property mortgaged which has 
passed to the sub-mortgagee can be sold, leaving the equity oi 
redemption outstanding in the mortgagor. 

Before I deal with this question it may be well to ascertain 
what is the nature of a mortgage and sub-mortgage as usually met 
with m these Provinces. We rarely come across a mortgage iu 
ie English form, namely, a mortgage by way of conveyance of 
is and by the mortgagor to the mortgagee with a 'proviso that 
on repayment of the sum advanced by the mortgagee on a cer- 
tain day, the mortgagee shall re-convey the estate. In a sub- 
mortgage of such a mortgage according to the English form, the 
security comprises the personal covenant of the sub-mortgagor 
to pay the sum advanced to him by his sub-mortgagee and also a 
tans ei o tie odginal mortgage debt and mortgaged property 
with the benefit of all powers and remedies contained in the ori- 
ginal mortgage, to secure repayment of the mortgage debt. Ac- 
cording to the practice in these Provinces a mortgagor does not in 
terms convey to the mortgagee the mortgaged property, but 
merely hypothecates the property as security for the money 
advanced to him. The transaction takes the form of an hypothe- 
cation or pledge merely of the property. So in the ease of a sub- 
mortgage, the sub-mortgagor merely hypothecates his interest in 
the property mortgaged to him as security for the repayment of 
an advance made to him by the sub-mortgagee. 

_ lf the laid down by the majority of the Full Bench of 
tins Court in the case of Mata Din Kasodhan v. Kazim 
Emam (1) is accepted, it appears to me that the question before 
us must be answered in the negative, for it seems to follow as a 
logical consequence of that decision that the rights of a sub-mort- 
gagee cannot be sold by the Court separately and apart from the 
interest m the land of the original mortgagor. Under ordinary 
circumstances, and notwithstanding the fact that this decision 
has not been accepted by the other High Courts, I should be dis- 
posed, on the well recognized and convenient rule stare decisis 
to accept and follow it. But we are confronted by an earlier 
. 1 Bench decision which is wholly inconsistent with it : that 

is the case of Maghunath Prasad v. Jura wan RoA (2). In 
(I) (1891) I, L. R., 13 All, 432. (2) (1886) L L. R,, 8 All., 106. 
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view of this conflict of authority it becomes our duty to consider 
and determine which of these two authorities commends itself to 
us as correct. 

In Mata Din Kasodhan’s case, Edge, C.J., and Straight, 
Tyrrell and Knox, JJ., Mahmood, J., dissenting, held that the 
term < property 9 as used in the Transfer of Property Act meant 
“ the actual immovable property mortgaged, and not merely 
particular rights and interests in such property as distinguished 
and separated from the actual immovable property itself/ 9 and 
that consequently a subsequent mortgagee could not bring to sale 
under his mortgage-deed the property mortgaged to him with- 
out first redeeming prior mortgages. As I understand the deci- 
sion, the majority of the Court held that a sale under the Act 
can only be of the land itself, including all rights and interests 
of as well prior as of puisne incumbrancers, and that all parties 
having any estate or interest in the land sought to be sold must 
be impleaded, so that their estates and interests may be trans- 
ferred to or may pass to a purchaser. 

If full effect is given to this decision it seems to follow that a 
sub-mortgagee cannot have a sale under the Act of his interest 
in the property sub-mortgaged to him subject to the rights of the 
original mortgagor, that is. to his equity of redemption. In the 
earlier case, which came before Petheram, C.J., and Straight, 
Oldfield, Brodhurst and Tyrrell, JJ., the appeal was from a deci- 
sion of Oldfield, J., from whom Mahmood, J., had dissented, and 
arose out of a suit brought by a puisne mortgagee to enforce the 
payment of his debt by sale of the mortgaged property. Old- 
field, J., had held that the prior mortgage not having been 
extinguished, afforded a defence against the claim, whilst Mah- 
mood, J., was of opinion that “a puisne incumbrancer is not 
prevented by the mere fact of the existence of a prior mortgage 
from enforcing Ms security, so long as such enforcement does not 
clash with the rights secured by the prior mortgage 99 (I.L.B., 7 
AIL, 588). In his judgment Mahmood, J., observed : — “ It 
seems to me that, notwithstanding the mortgage, the mortgagor 
or the holder of the equity of redemption can alienate his rights 
by private sale, and it follows that he can do so by hypothecation. 
Such sale or hypothecation would, of course, be subject to the 
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prior mortgage and could in no manner disturb the priority of 
lien possessed by the prior incumbrancer, or militate against his 
interests. So long as there can be no conflict between the rights 
created by the prior and the puisne incumbrances, it appears to 
me that property subject to two or more incumbrances can be 
sold in enforcement of any one of them, and the purchaser in 
such sale would acquire such right as the position of the incum- 
brance with reference to the rule of priority could convey ” 
(page 574 of the Report). The Court unanimously upheld the 
view of Mahmood, J., and confirmed the decree of the Munsif, 
with a slight modification whereby it was provided that e: the 
interest of the plaintiff as second mortgagee only” should be sold. 

In his judgment in Mata Din Kasodhan’s case, Edge, C.J., 
points out that in the earlier case the mortgage was usufructuary, 
and that u if it enured with all its benefits to the defendants, 
was one which the plaintiff when he brought his suit was not 
entitled to redeem,” and he observes, at p. 447, as follows 
“ It does not appear whether the fact that the mortgage was an 
usufructuary mortgage with possession distinguished, in the 
opinion of the Full Bench, that case from one in which the prior 
incumbrance was a simple mortgage ripe for redemption.” He 
then says “ Indeed it seems to me very doubtful’ whether the 
case was argued at all before the Full Bench, it having been 
assumed that the difference of opinion between Oldfield, J., and 
Mahmood, J., had arisen from some misapprehension as to the 
facts of the case.” Mr. Justice Straight, who was a party to both 
appeals, nowhere in his judgment in Mata Din Kasodhan’s 
case alludes to the earlier authority. It seems to me unlikely 
that the learned Chief Justice and Judges decided a question, 
as to which two of their colleagues were in conflict, without full 
knowledge of the facts and after careful consideration. 

In the view which I take it is immaterial whether the prior 
incumbrance be an usufructuary or a simple mortgage. In 
either case a sale at the instance of a puisne mortgagee would be 
subject and without prejudice to the rights of the prior incum- 
brancer* 

The question before us largely turns on the meaning of the 
erm < mortgaged property* as used in the Transfer of Property 
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Act, Does the word ‘ property 7 as used in that Act mean the 
actual physical objects alone, or does it embrace rights and inter- 
ests existing in or derived out of the actual physical object? 
The word ‘ property 7 is nowhere defined in the Act. It is a 
word of very comprehensive meaning. Lord Langdale, M. R., 
described it as being “ the most comprehensive of all terms which 
can be used, inasmuch as it is indicative and descriptive of every 
possible interest which a party can have .” — (Jones v. Skinner 

(1) . In the General Clauses Acts, I of 1868 and X of 1897, 

* immovable property 7 is defined as including i benefits arising 
out of land 7 et cetera., It will be therefor© necessary carefully 
to consider the Transfer of Property Act so as to discover 
whether its* language justifies the restrictive interpretation placed 
upon the word i property 9 by the learned Chief Justice in 
Mata Din Kasodhan 7 s case. 

Before I come to this it may be well to see what the practice 
in England is as regards the sal© by the Courts of the interest 
of puisne and derivative incumbrancers. It will not be disputed 
that every person entitled to a mortgage, or charge upon 
property, may transfer the benefit of his security either absolutely 
or by way of sub-mortgage or sub-charge. In Taylor v. Russell 

(2) Lord Hersehell says : — <( It is admitted that a mortgage© 
may create such estates as he pleases. He may convey by way of 
sub-mortgage to whom and in as many parcels as he pleases”— 
(see also observations of Jessel, M. R., in Be Sargent (3), In 
Rose v* Page (4) it was held that a second mortgagee may file a 
bill of foreclosure against the mortgagor and third mortgagee 
without making the first mortgagee a party. The objection in 
that case of the defendants that the first mortgagee was not a 
party was overruled. 

Again in the case of Slade v Bigg (5), in which it was held, 
that the mortgagee of a reversionary interest in stock in the pub- 
lic funds, with a power of sale, may bring Ms bill for foreclosure, 
and is entitled to a decree in the common form for an account 
and in default of payment for foreclosure, Wigram, V.C., in his 
judgment observes as follows:* — “ The only question then is 

( 1 ) (1835) 5 L. J., Cli., 90. (3) (1876) 17 Eq., 279. 

( 2 ) 1692, A. C, 235. (4) (1829) 2 Simons, 471 j 29 B. B. 10 , 

(5) (1843) 3 H are, 8% 64 R, R„ 204. 
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whether the circumstance that the interest of the mortgagee, from 
the nature of the property, can only be equitable, excludes him 
from the right to the decree of foreclosure which he seeks. This 
question is answered by the cases which affirm the title of a 
second mortgage© to foreclose the mortgagor, although he does not 
redeem the first mortgagee, or take any steps to get in the legal 
estate. These cases decide, therefore, that the mortgagee of an 
equitable interest in the property is entitled to foreclose the equity 
of redemption, leaving the legal title in a third party. 1 am of 
opinion that the plaintiff in this case is entitled in like manner to 
a decree for foreclosure of the mortgaged property in the ordinary 
form/ 5 The authors of DanielPs Chancery Practice on this sub- 
ject say: — A second incumbrancer cannot redeem a prior 
incumbrance without bringing the mortgagor, as well as the prior 
incumbrancer, before the Court, but he may, if be please, foreclose 
the mortgagor and the third mortgagee without bringing the first 
mortgagee before the Court, because by so doing he merely puts 
himself in the place of the mortgagor and subsequent mortgagee 
and leaves the first mortgagee in the situation in which he stood 
before; and if in such case he makes the prior mortgagee a party, 
he must offer to redeem him 5 * (VoL 1, 6th edition, p. 217). Like- 
wise in Fisher on mortgages, we find at p. 816, paragraph 1698, 
5th Edition, the following : — “ The second or other puisne incum- 
brancers may foreclose those subsequent, without joining those 
prior to themselves » for the latter can suffer no damage/ 5 Also 
in Coote on Mortgages we find this passage : — a The mortgagor 
need not be a party in a foreclosure suit between the mortgagee 
and his derivative or sub-mortgagee/ 5 — (Coot©, Vol. II, 7th Edi- 
tion, p. 1028). So in the Treatise on Mortgage by Ashhurner, 
we find, at page 528, the following passage:— A mortgagee 
foreclosing must foreclose the ultimate equity of redemption; but 
a puisne mortgagee who brings an action to foreclose subsequent 
mortgagees and the mortgagor is not obliged at the same time to 
redeem prior mortgagees. Hence prior incumbrancers are not, 
but all subsequent incumbrancers are, necessary parties to a fore- 
closure action/ 5 

The framers of the Transfer of Property Act had no doubt 
before them the provisions of the English Conveyancing and 
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Law of Property Act, 1881, in which the powers of a mortgagee 
are defined. Section 19 of that Act enumerates the powers inci- 
dent to the estate or interest of a mortgagee, and, amongst others a 
power when the mortgage money has become due to sell or to 
concur with any other person in selling the mortgaged property, , 
or any part thereof, either subject to prior charges or not. "What 
is meant in this section by c the mortgaged property 7 is to be 
found in section 21, which provides that a mortgagee exercising 
the power of sale conferred by this Act shall have power by deed 
to convey the property fold for such estate and interest therein 
as is the subject of the mortgage free from all estates, interests 
and rights to which the mortgage has priority but subject to all 
estates, interests and rights which have priority to the mortgage, et 
cetera. Under these provisions it is clear that in England a mort- 
gagee can sell an interest in property as distinguished from the 
property itself. This section closely corresponds with section 69 
of the Transfer of Property Act, to which I shall presently 
refer. In In re Hodson and II owe 7 8 Contract (1) it was held 
by North, J., and affirmed on appeal, that an equitable mort- 
gagee by deed who sells in exercise of the power of sale conferred 
by the Conveyancing Act, 1881, cannot convey the legal estate 
vested in the mortgagor. North, J., observes in his judg- 
ment : — « ec What is subject to the mortgage is the equitable 
estate and interest vested in the mortgagee. He can convey all 
he has ; but he cannot convey the legal estate." The Lords 
Justices Cotton, Lindley, and Bowen affirmed this decision 
(35 Oh. D., 668). From these authorities I gather that in 
England it is not incumbent on a puisne mortgagee or sub- 
mortgagee, if he seeks to realize his security, to implead the 
prior incumbrancer or mortgagor respectively, but he may 
have a sale of his mortgagee rights. No doubt in the case of a 
derivative mortgage, that is, a sub- mortgage, it is usual to 
implead the original mortgagor and to foreclose the original 
mortgagor as well as the sub-mortgagor. The ordinary decree 
in such a ease directs an account to be taken of what is due to 
the original mortgagee, and next what is due to the sub- 
mortgagee, and further directs that upon payment of the latter 


(1) (1887) L, R., 35 Ch. D., 668. 
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amount to the sub-mortgagee not exceeding the amount due to the 
original mortgage© and of the residue, if any, of what is due to 
the original mortgagee, both of them shall re-eon vey. In de- 
fault of payment the original mortgagor is foreclosed and the 
sub-mortgagee is ordered to re-con vey the property to the original 
mortgagee on payment by the latter of what is due on foot of 
the sub-mortgage, and in default of payment the original mortga- 
gee is foreclosed. The ordinary form of decree in England is to 
be, found in Seton on Decrees, 5th Edition, p. 1780. This, is 
undoubtedly a convenient form of decree, and I think that the 
practice of impleading the mortgagor as well as the sub- mortgagor 
may with advantage be followed. But the question before us is 
whether or not it is absolutely necessary that both these parties 
should be impleaded. According io the authors of Seton on De- 
crees the derivative mortgagee may foreclose the original mort- 
gagee without making the original mortgagor a party (see Note, 
page 1783). The authors of DatiielFs Chancery Practice also 
recognize the right of a sub-mortgagee to foreclose his mortgagor 
without making the original mortgagor a party (see 6th Edition, 
Vol. II, page 1387). Now the remedy by foreclosure or sale, 

I may observe, stands on the same footing. Under section 67 of 
the Transfer of Property Act the mortgagee, at any time after 
the mortgage money has become payable and before decree for 
redemption has been made, has a right to obtain from the Court 
an order for foreclosure or of sale. 

I now turn to the sections of the Transfer of Property Act * 
which seem to me to throw some light upon the question before us. 

Section 58 defines a mortgage as u the transfer of an interest 
in specific immovable property for the purpose of securing the 
payment of money , n et cetera. Not merely, therefore, may speci- 
fic immovable property be transferred by way of mortgage, but 
an interest therein may also be the subject of mortgage. i Mort- 
gaged property ? may be not merely ‘’actual immovable property ? 
but i an interest ? in such property. 

Section 60 provides that on redemption the mortgagee is either 
to re-transfer the 6 mortgaged property 7 to the mortgagor, or to 
execute an acknowledgment in writing as therein specified. Now 
a mortgagee cannot re-convey a larger interest than he has got. 
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Therefor® if the mortgage be a puisne mortgage, the mortgagee 
can only re-eon vey the property subject to the prior mortgage. 
He cannot re-convey the actual immovable property. 

Next, section 65 provides that in the absence of a contract to 
the contrary the mortgagor shall bo deemed to contract with 
the mortgagee inter alia (a) “ that the interest which the 
mortgagor professes to transfer to the mortgagee subsists and that 
the mortgagor has power to transfer the same ; ”(b)“ where the 
mortgaged property is a lease for a term of years, that the rent 
payable under the lease, the conditions, et cetera, have been paid, 
performed,” et cetera, and (c) “where the mortgage is a second or 
subsequent incumbrance on the property, that the mortgagor will 
pay the interest from time to time accruing due on each prior 
incumbrance,” et cetera. This section recognizes the validity of 
a mortgage of an interest in land, including a lease-hold interest. 
A lessee is not owner of the land itself, but is merely entitled to 
a right to use and enjoy the land for a limited time, or in perpe- 
tuity. In England the interest of a lessee is a chattel interest; it 
is personal and not real estate at all. It is much the same in 
India; a lease-hold interest is not so much immovable property 
as a right to enjoy immovable property. It is an interest in 
immovable property. In the Transfer of Property Act a lease is 
defined 1 as a transfer of a right to enjoy ’ immovable property 
(section 105). 

The use in section 05 of the words ‘ the interest which the 
mortgagor professes to transfer’ and 'where the mortgaged pro- 
perty is a lease/ seems to me to indicate that the powers con- 
ferred by the Act are not confined merely to the actual physical 
object but embrace any rights or interests subsisting therein which 
are the subject of a mortgage. 

In section 69, to which I have already referred, which treats 
of the power conferred by a mortgage deed to sell property with- 
out the intervention of the Court, provision is made for the appli- 
cation of the money arising from the sale. It declares that « the 
money which is received by the mortgagee, arising from the sale, 
after discharge of prior incumbrances, if any, to which the sale is 
not made subject, or after payment into Court under section 57 
of a sum to meet any prior incumbrance, shall in the absence 
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of a contract to the contrary he held/* et cetera* This implies 
that a sale out of Court at all ©vents can he made subject to prior 
incumbrances. 

Section 86, which deals with foreclosure and sale, provides in. 
the case of payment of the mortgage debt, for the “ transfer of 
the property to the mortgagor free from all incumbrances created 
by the* plaintiff or any person claiming under him, or when the 
plaintiff claims by derived title, by those under whom he claims.** 
The words ‘derived title * would apply to a sub-mortgage, which 
is a derivative mortgage, and seem to manifest that where a sub- 
mortgagee is plaintiff in a foreclosure suit the transfer to be 
made to the sub-mortgagor on payment is only of the interest 
which has been mortgaged, that is, the sub-mortgagee rights. 

Section 96 is an important section. It is introduced by the 
heading — ‘‘Sale of property subject to prior mortgage 99 — and pro- 
vides that “if any property, the sale of which is directed under 
Chapter IY, is subject to a prior mortgage, the Court may, with 
the consent of the prior mortgagee, order that the property be 
sold free from the same/* et cetera. This section indirectly 
recognizes the right of a puisne mortgagee to sell the mortgaged 
property subject to prior incumbrances. The learned Chief Jus- 
tice Sir John Edge says of this section that it “ is not happily 
worded** and thrfc he regards the words “ subject to a prior mort- 
gage** in section 96 as mere words of description. I must eon- 
■ feas that I do not clearly understand the meaning of this last ob- 
servation. It appears^to me that in the heading as well as in the 
body of the section itself the Legislature has with sufficient clear- 
ness intimated its meaning. 

From the foregoing sections it seems to me apparent that 
where the words ‘ the mortgaged property * are used throughout 
chapter IY, they mean the interest in specific immovable 
property which the mortgagor professes to transfer, whatever 
that interest may be. 

But reliance has been placed on the part of the respondents 
on section 85, It provides that “ subject to the provisions of the 
Code of Civil Procedure, section 437, all persons having an 
interest in the property comprised in a mortgage must be joined 
as parties to any suit under 1 this chapter relating to such mortgage ; 
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provided that the plaintiff has notice of such interest. 11 It is 
contended that the section renders it imperative that all persons 
who have a prior interest in specific immovable property, a 
derivative or puisne mortgage of which is sought to he enforced, 
must ho joined as parties to a suit for sale, and that the intention 
of the Legislature was that the actual physical object, that is the 
land itself, and that alone, can be the subject of a sale., X am 
tumble to yield to this contention. Certainly in the case of a 
lease-hold interest, the right to enjoy the land, subject to the 
provisions of the lease, only can be sold, and generally such a 
construction of the Act appears to me to be wholly inconsistent 
with the whole tenor of chapter IV, as indicated by the sections 
to which I have already referred. If all persons having an 
interest in the land itself must be impleaded in a suit for sale 
by' a mortgagee of a lease-hold interest, the lessor would be 
a necessary party ; and if the absolute estate in the land, and not 
merely the lease-hold interest, must be sold, then either a sale 
cannot be had or a lessor Is left at the mercy of his lessee and 
may have his estate taken from him at the instance of a 
mortgagee from his lessee. This surely cannot have been 
intended. And if it be not so, and only the leasehold interest 
can be sold at the suit of a mortgagee of that interest, then, 
as the lease merely gives a right to enjoy the property for a 
certain time or in perpetuity, the land itself cannot be sold at 
the instance of such mortgagee. It seems to me that the words 
{ property comprised in a mortgage/ as used in section 85, were 
probably intended to denote no more than the estate or interest 
which is the subject of any particular mortgage, that is, if the 
mortgage be a mortgage of the absolute estate in the land, then the 
land itself, if it be a puisne mortgage, then the interest in the land 
of the mortgagor, that is, the equity of redemption. This would 
give the words the same meaning as the words s the mortgaged pro- 
perty* as used in section 25 of the English Conveyancing Act 
of 1881. In the case of a sub-mortgage, as distinguished from 
a puisne mortgage, it would, no doubt, be desirable that the mort- 


gagor should be joined as a party to a suit for sale at the instance 
of a sub-mortgagee. But in this ease it will be observed that the 
interest which is sub-mortgaged is the same interest as that which 
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is the subject of the mortgage. In the case of a sub-mortgage 
according to the English practice, the mortgagor assigns the 
mm tgage debt and conveys the land which is the subject of his 
mortgage to his sub-mortgagee and in a suit by the sub- 
mortgagee for foreclosure or sale, the mortgagor is usually 
impleaded, but, as I have already pointed out, this is not necessary. 
If this be not necessary in the case of a suit by a sab-mortgagee, 
it is difficult to see why a puisne mortgagee should not be 
permitted to enforce his security by a transfer of the interest 
which has been hypothecated in his favour, that is, by 
selling the land subject to prior incumbrances. Such a sale 
can in no way prejudice the rights of the prior mortgagees. 
Whether a first mortgagee is a person having an interest 
in the equity of redemption, which alone can be the subject of a 
subsequent mortgage within the meaning of section 85, is 1 
think open to question. He holds under a paramount title and 
cannot be prejudiced by a sale of the equity of redemption. But ' 
assuming that he is such a peison and that' he should be joined 
as a party to a suit to enforce a second mortgage, it by no means 
follows that a sale cannot be ordered without redeeming him. 
I do not propose to refer to the earlier cases upon this subject 
with one exception. They arc dealt with at length in the judg- 
ments in Mata Din Kasoclkan’s case. 

The one exception is the case of Vencatachella Kandian v, 
Panjanadien (1) which was decided before the Transfer of Pro- 
perty Act was passed. Turner, C. J., in. the course of his judgment 
in that ease thus stated the law upon this subject “ When a 
second mortgage is created in favour of a person who is not the 
holder of a first mortgage, the second mortgagee is entitled to 
pay off the first mortgage, or to sell the estate subject to the first 
charge. On the same ground of regard for the interests of all 
parties that dictates the preservation of the right created by the 
first charge, I an unable to see why the acquisition by the first 
mortgagee of the right remaining in the owner deprives the se- 
cond mortgagee of his right to enforce his charge by a sale of the 
property subject to the rights of the first mortgagee. If the first 
mortgagee had not acquired the rights remaining in the owner, 

' / (!) (1881) I. L. XL 4 Mad., 213. 
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provided that the plaiatiS has notice of such interest/ 5 It is 
contended that the section renders it imperative that all persons 
who have a prior interest in specific immovable property, a 
derivative or puisne mortgage- of which is sought to be enforced, 
must be joined as parties to a suit for sale, and that the intention 
of the Legislature was that the actual physical object, that is the 
land itself, and that alone, can be the subject of a sale.. I am 
unable to yield to this contention. Certainly in the case of a 
lease-hold interest, the right to enjoy the land, subject to the 
provisions of the lease, only can be sold, and generally such a 
construction of the Act appears to me to be wholly inconsistent 
with the whole tenor of chapter IV, as indicated by the sections 
to which I have already referred. If all persons having an 
interest in the land itself must be impleaded in a suit for sale 
by a mortgagee of a lease-hold interest, the lessor would be 
a necessary party ; and if the absolute estate in the land, and not 
merely the lease-hold interest, must be sold, then either a sale 
cannot be had or a lessor is left at the mercy of his lessee and 
may have his estate taken from him at the instance of a 
mortgagee from his lessee. This surely cannot have been 
intended. And if it be not so, and only the leasehold interest 
can be sold at the suit of a mortgagee of that interest, then, 
as the lease merely gives a right to enjoy the property for a 
certain time or in perpetuity, the land itself cannot be sold at 
the instance of such mortgagee. It seems to me that the words 
6 property comprised in a mortgage/ as used in section 85, were 
probably intended to denote no more than the estate or interest 
which is the subject of any particular mortgage, that is, if the 
mortgage be a mortgage of the absolute estate in the land, then the 
land itself, if it be a puisne mortgage, then the interest in the land 
of the mortgagor, that is, the equity of redemption. This would 
give the words the same meaning as the words * the mortgaged pro- 
perty 5 as used in section 25 of the English Conveyancing Act 
of 1881. In the case of a sub-mortgage, as distinguished from 
a puisne mortgage, it would, no doubt, be desirable that the mort- 
gagor should be joined as a party to a suit for sale at the instance 
of a sub-mortgagee. But in this case it will be observed that the 
interest which is sub- mortgaged is the same interest as that which 
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is the subject of the mortgage. In the ease of a sub-mortgage 
according to the English practice, the mortgagor assigns the 
mortgage debt and conveys the laud which is the subject of his 
mortgage to his sub-mortgagee and in a suit by the sub- 
mortgagee for foreclosure or sale, the mortgagor is usually 
impleaded, but, as I have already pointed out, this is not necessary. 
If this be not necessary in the case of a suit by a sub-mortgagee, 
it is difficult to see why a puisne mortgagee should not be 
permitted to enforce his security by a transfer of the interest 
which has been hypothecated in his favour, that is, by 
selling the land subject to prior incumbrances. Such a sale 
can in no way prejudice the rights of the prior mortgagees. 
Whether a first mortgagee is a person having an interest 
in the equity of redemption, which alone can be the subject of a 
subsequent mortgage within the meaning of section So, is 1 
think open to question. He holds under a paramount title and 
cannot be prejudiced by a sale of the equity of redemption. But 
assuming that he is such a person and that he should be joined 
as a party to a suit to enforce a second mortgage, it by no means 
follows that a sale cannot be ordered without redeeming him, 
I do not propose to refer to the earlier cases upon this subject 
with one exception. They are dealt with at length in the judg- 
ments in Mata Din Kasodhan’s case. 

The one exception is the case of Vencaktchella Kandian \\ 
Panjanadien (1) which was decided before the Transfer of Pro* 
perty Act was passed. Turner, C. J., in the course of his judgment 
in that ease thus stated the law upon this subject :— u When a 
second mortgage is created in favour of a person who is not the 
holder of a first mortgage, the second mortgagee is entitled to 
pay off the first mortgage, or to sell the estate subject to the first 
charge. On the same ground of regard for the interests of all 
parties that dictates the preservation of the right created by the 
first charge, I an unable to see why the acquisition by the first 
mortgagee of the right remaining in the owner deprives the se- 
cond mortgagee of his right to enforce his charge by a sale of the' 
property subject to the rights of the first mortgagee. If the first 
mortgagee had not acquired the rights remaining in the owner* 
(1) (1881) I. U R. 4Mad.,m 
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it is unquestionable that the second mortgagee would have been 
entitled to call for a sale of the property subject to the rights 
of the prior incumbrancer. His right should not be defeated by 
a transaction to which he is no party. If it had been considered 
an objection to the preservation of his right that the first mort- 
gagee might subsequently have applied to the Court to order a 
sale (and I do not think it is, for the purchaser under the second 
mortgage might redeem the first mortgage and prevent a sale) 
then a sale should have been ordered of the property to discharge 
both mortgages, and the proceeds should have been applied to 
their satisfaction in order of priority; but I believe the- course, 
which would have best fulfilled the contracts and secured the 
rights of the parties would have been to allow a sale subject to the 
first incumbrance.” I am not aware that disapproval of this 
enunciation of the law has ever been expressed except in Mata 
Din KasodhaMs case. I now come to several recent authorities 
which support the view which I entertain. 

In the case of Kanti Ram v.. Kwtub-ud-din Mahomed (1) it 
was held that ‘immovable property/ as used in section 58 of the 
Transfer of Property Act denotes not only the property itself, as 
distinguished from any equity of redemption which the mortgagor 
might possess in it, but includes the rights of the mortgagor at 
the time of a second mortgage and that a second mortgage, as well 
as a first mortgage, is a mortgage of specific immovable property 
under that section. It was also held that in a suit on a mortgage 
by a second mortgagee to which the prior mortgagee was a party, 
the plaintiff was entitled to an order for sale of the mortgaged 
property subject to the lien of the prior incumbrancer. Ghose and 
Gordon, JJ. ; adopted the view expressed by the Full Bench of 
this Court in the case of Raglumath Prasad v. Jurawan Mai. 
The same learned Judges followed this decision in Beni Madhub 
Mohapaira v. Sourendra Mohun Tagore (2). In Debendra 
Farain Hoy v. Ramtaran Banerjee (3) a Full Bench of the 
Calcutta High Court consisting of Maclean, 0. J,, and Prinsep, 
Sale, Stevens and Geidt, JJ., unanimously held that a puisne 
mortgagee is entitled to have a sale of the property comprised in 
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his mortgage subject to the Tights of the first mortgagee even after 
the property had been sold in execution of a d cores obtained by the 
first mortgagee in a suit to which the puisne mortgagee was not a 
party. In Jaggeswar Butt v. Bhuban Mohan Mitra (l) Bani- 
pini and Mookerjee, JJ., held that the term f property comprised 
in a mortgage/ as used in section 85 of the Transfer of Property 
Act, means not the physical object but the interest therein which 
• the mortgagor is competent to transfer by way of mortgage at 
the date of the transaction. 

In the Madras High Court the same view was taken in Mutku 
Vijia Ragnnatha v. Venkata, cludlarn Ghetii (2), Subrahmania 
Ayyar and Davies, JJ., held that a sub-mortgagee is entitled to a 
decree for sale of the original mortgagor’s interest in cases and in 
circumstances which would have entitled the original mortgagee 
on the date of the sub-mortgage to claim such relief. In that case 
the learned Judges expressed disapproval of the definition of the 
term < property , 9 as used in the Transfer of Property Act, accepted 
by the majority of the Full Bench in the case of Mata Din ICaso- 
dhan v. Kazim Husain . 

In the case of Raj Goomary Dassee v. Preo Madhub Nnndy 
(3), Jenkins, J. (now Chief Justice of the Bombay High Court), 
sitting on the original side of the Calcutta High Court, held that 
in a suit by a puisne mortgagee on his mortgage a prior mortgagee 
was not a necessary party, but is a proper party if the puisne 
mortgagee offer to redeem Ms mortgage. 

I am not aware of any case in any of the High Courts other 
than this Court, in which the question which is now before us has 
been considered and been answered in the negative. I do not 
pause to consider the convenience or inconvenience likely to 
result whatever be the view which we adopt. This matter is 
fully discussed in the judgments in Mata Din KasoclharV s case 
and appears to me to be rather a matter for the Legislature 
than for us, but I am not prepared to admit that the result 


upholding the view which I entertain would be to multiply or 
increas( ! tigation. Upon the whole I feel constrained, by the 
kngoa| p j if the Transfer of Property Act, to hold that in a 

(I'M 0 , I I. L. R„ 33 Calc., 425 . ( 2 ) ( 1896 ) I. L. R„ 20 Mad,, 
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It is HD questionable that the second mortgagee would have been 
entitled to call fora sale of the property subject to the rights 
of the prior incumbrancer. His right should not be defeated by 
a transaction to which he is no party. If it had been considered 
an objection to the preservation of bis right that the first mort- 
gagee might subsequently have applied to the Court to order a 
sale (and I do not think it is, for the purchaser under the second 
mortgage might redeem the first mortgage and prevent a sale) 
then a sale should have been ordered of the property to discharge 
both mortgages, and the proceeds should have been applied to 
their satisfaction in order of priority ; but I believe the course 
which would have best fulfilled the contracts and secured the 
rights of the parties would have been to allow a sale subject to the 
first incumbrance.- I am not aware that disapproval of this 
enunciation of the law has ever been expressed except in Mata 
Din Kasodhan’s case. I now come to several recent authorities 
which support the view which I entertain. 

In the case of Kanti Ham v. Kutub-ud-din Mahomed (1) it 
was held that * immovable property/ as used in section 58 of the 
Transfer of Property Act denotes not only the property itself, as 
distinguished from any equity of redemption which the mortgagor 
might possess in it, but includes the rights of the mortgagor at 
the time of a second mortgage and that a second mortgage, as well 
as a first mortgage, is a mortgage of specific immovable property 
under that section. It was also held that in a suit on a mortgage 
by a second mortgagee to which tbe prior mortgagee was a party, 
the plaintiff was entitled to an order for sale of the mortgaged 
property subject to the lien of the prior incumbrancer. Ghose and 
Gordon, JJ. ; adopted the view expressed by the Full Bench of 
this Court in the case of Raglmnath Prasad v. Jurawan EaL 
The same learned Judges followed this decision in Beni Madhub 
Mohapaira v. Sourendra Mohun Tagore (2). In Debendra 
Narain Boy v. Ramtaran Banerjee (3) a Full Bench of tbe 
Calcutta High Court consisting of Maclean, 0. J., and Prinsep, 
Sale, Stevens and Geidt, JJ., unanimously held that a puisne 
mortgagee is entitled to have a sale of the property comprised in 
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Ms mortgage subject to the rights of the first mortgagee even after 
the property had been sold in execution of a decree obtained by the 
first mortgagee in a suit to which the puisne mortgagee was not a 
party. I nJaggeswar Dibit v. Bhuhan Mohan Mitra (l) Earn- 
plni and Mookerjee, JJ., held that the term ‘ property comprised 
in a mortgage/ as used in section 85 of the Transfer of Property 
Act, means not the physical object but the interest therein which 
the mortgagor is competent to transfer by way of mortgage at 
the date of the transaction. 

In the Madras High Court the same view was taken in Muthu 
Vijia Ragunatha v. Venhatacha l lam Ghetti (2). Subrahmania 
Ayyar and Davies, JJ., held that a sub-mortgagee is entitled to a 
decree for sale of the original mortgagor’s interest in cases and in 
Circumstances which would have entitled the original mortgagee 
on the date of the sub-mortgage to claim such relief. In that case 
the learned Judges expressed disapproval of the definition of the 
term ( property , > as used in the Transfer of Property Act, accepted 
by the majority of the Full Bench in the case of Mata Din Kaso - 
dhan v. Kazim Husain . 

In the case of Raj Goomary Basses v. Breo Madhuh Nundy 
(3), Jenkins, J. (now Chief Justice of the Bombay High Court), 
sitting on the original side of the Calcutta High Court, held that 
in a suit by a puisne mortgagee on his mortgage a prior mortgagee 
was not a necessary party, but is a proper party if the puisne 
mortgagee offer to redeem his mortgage, 

I am not aware of any case in any of the High Courts other 
than this Court, in which the question which is now before us has 
been considered and been answered in the negative. I do not 
pause to consider the convenience or inconvenience likely to 
result whatever be the view which we adopt. This matter is 
fully discussed in the judgments in Mata Din Ka sodium’s ease 
and appears to me to be rather a matter for the Legislature 
than for us, but I am not prepared to admit that the result 
upholding the view which I entertain would be to multiply or 
increase litigation. Upon the whole I feel constrained, by the 
language of the Transfer of Property Act, to hold that in a 

(1 ) (1906) I. L. It., 33 Calc., 425, (2) (1896) L L. il n 20 Mad,, 30. 
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properly constituted suit a puisne mortgagee or sub-mortgagee* 
may have a sale of the interest mortgaged or sub-mortgaged to 
them respectively, subject in the case of a puisne mortgage to 
the rights of a prior incumbrancer and subject in the case 
of a sub-mortgage to the rights of redemption of the orignal 
mortgagor. 

For these reasons I would answer the question submitted to us 
in the affirmative. 

Knox, J. — The question referred is {i whether a sub-mortgagee 
of mortgagee rights in immovable property can get a decree for 
sale of the mortgaged property, i.e., of the mortgagee rights of 
his mortgagor in enforcement of his mortgage.” I am now 
prepared to answer this question in the affirmative, and I do not 
know that I can add much that is of profit after the very exhaus- 
tive judgment of the Hon’ble the Chief Justice. But as one of the 
Judges who took part in the judgment of Mata Din Kasodhan v. 
Kazim Husain (1) it is incumbent upon me to state briefly why 
the view which then commended itself to me no longer commends 
itself. I was then oppressed with the feeling that it was neces- 
sary and that the Legislature had intended in enacting section 85 
of the Act to a bring together into one suit, ” specially when that 
suit was for sale of the mortgaged property, all existing incum- 
brances on the physical property whole and undivided, and did 
. not attach suffieent weight to the words ‘ comprised in a mortgage 9 
which occur in section 85 of the Act. Comparing with greater 
care than I then did the several sections in which the word 
6 property ’ occurs in the Act, especially sections 58, 86, 87 and 
88, and more especially section 6 and the following sections in 
chapter II of the Act, I am now prepared to hold that the 
words ‘the property comprised in a mortgage/ used in section 85, 
relate only to that or those interest or interests which has or 
have been the subject of mortgage in the particular suit, 
whatever the nature of those interests may be, whether proprie- 
tary rights or only a certain right or interest in the property 
known as the equity of redemption, and so forth. The language 
used in section 96 of the Act seems to admit only of this interpre- 
tation and of no other. 

(1) (1891) I. L. 13 Alt, 433. 
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Taking this view of the word e property ? m used in Chapter 
TV , I wish to express my full concurrence in the answer proposed 
by the learned the Chief Justice and in the reasons as stated by 
him, 

Banerji, J,-~ The question referred to the Full Bench is 
“whether a sub-mortgagee of mortgagee rights in immovable 
property is entitled to a decree for the sale of the mortgagee 
rights of his mortgagor in enforcement of his mortgage.” I 
should have had no difficulty in answering the question had it 
not been for the principle laid down by the majority of the Full 
Bench in the case of Mata Bin Kasodhan v. Kazim Husain 
(1) on the basis of which Oanga Prasad l v. Ghunni Lai (2) 
and other subsequent cases were decided. The particular question 
before us did not arise and was not decided in the case of Mata 
Bin Kasodhan v. Kazim Husain . Unless, therefore, we ap- 
prove of the rule laid down in that case I see no reason why we 
should apply that ruling to any question which was not directly 
in issue and was not actually determined in that case. The point 
for determination in that case was whether a subsequent mort- 
gagee could bring to sale the property mortgaged to him with- 
out redeeming the prior mortgage, and that is the question which 
was decided by the Full Bench. The ruling in that ease there- 
fore does not preclude us from considering and determining 
the question referred to us. We are of course bound to pay to 
the reasoning by which the decision in that case was arrived at 
the respect which pronouncements by eminent Judges deserve, 
although that reasoning has not, it may be observed, met with 
the approval of the High Courts of Calcutta and Madras. 

The decision of the question before us depends, it seems to me, 
on the meaning to be placed on the words £ mortgaged property * 
in section 67 of the Transfer of Property Act (No. IV of 1882), 
By that section in the absence of a contract to the contrary the 
mortgagee has at any time after the mortgage money has become 
payable to him, and before a decree has been made for the re- 
demption of the mortgaged property, or the mortgage money has 
been paid or deposited * * a right to obtain from the Court an 
order * * that the property be sold. So that every mortgagee 

a) (1891) I. L. R., 13 All*, 432. (2) (1805) I. L. B* 18 All., 115. 
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who holds a simple mortgage is entitled to obtain a decree for the 
sale of the mortgaged property* In the case of a sub-mortgage 
the property mortgaged to the sub-mortgagee is not the land itself 
but the mortgagee’s interest which the sub-mortgagor holds 
in that land. It is this interest which is the mortgaged 
property. Unless, therefore, we can hold that nothing short 
of an actual physical object can form the subject of a mortgage, 
a sub-mortgagee would under the provisions of section 67 be 
entitled to sue for and obtain a decree for the sale of the property 
mortgaged to him, namely, the mortgagee rights of the mortgagor. 
It was no doubt held by the majority of the Court in Mata 
Din v. Kazim Husain that** the term c property’ as used in. 
chapter IV of Act IV of 1882, means an actual physical object 
and does not include mere rights relating to physical objects.” But 
with great deference I am unable to assent to that view. It is 
opposed to the definition of a mortgage as contained in section 58. 
Under that section, (i a mortgage is the transfer of an interest in 
specific immovable property,” and is in fact a pledge of property 
for the repayment of a debt* As the learned Chief Justice has 
pointed out in his elaborate and exhaustive judgment, which I have 
had the advantage of perusing, the word i property ’ has a compre- 
hensive meaning and is 11 indicative and descriptive of every posi- 
ble interest which a party can have ” [ Per Langdale } M. R*, in 
Jones v. Skinner (1)], and there is no reason to assume that the 
word has been used in the Transfer of Property Act in a restricted 
sense. On the contrary, it is manifest from the provisions of sec- 
tions 65, 71, 74, 75 and 96 that it has not been so used, and that 
any interest in immovable property, and not the physical object 
itself only, can be mortgaged. Sections 65 and 71 show that the 
mortgaged property may be a lease for a term of y'ears. From 
sections 74 and 75 it appears that there may be a second or other 
subsequent mortgage, which in reality is not a mortgage of the 
physical object itself but of the interest in it which remained in the 
mortgagor after he had made a prior mortgage, that is, of his 
right of redeeming the prior mortgage. And section 96 shows 
that property may be sold under the Act subject to a prior mort- 
gage. The point has been so fully dealt with by the learned 
(I) (1835) 5 L. J. Ch., 84, at p. 90. 






Chief Justice that I deem it unnecessary to dwell on it further. 
A sub-mortgage is a well known form of transfer both under the 
English law and in this country. In England u where there is. a, 
sub-mortgage the security will comprise, first, the personal coven- 
ant of the sub-mortgagor; secondly, the transfer of the original 
mortgage debt and mortgaged property, subject to redemption ; * * 
thirdly, a power of sale enabling the sub- mortgagee to dispose of 
the original mortgage debt and security (Robbins’ Law of 
Mortgages, VoL II, p. 830). In this country, except in the case 
of an English mortgage, a sale can only be effected through the 
intervention of a Court. So that, unless there is anything in the 
Transfer of Property Act to the contrary, a sub-mortgagee is enti- 
tled to ask for and obtain a sale of the original mortgage debt 
and security. I can find nothing in the Transfer of Property A ct 
which forbids a sub- mortgage. In the case of a sub-mortgage the 
property which is the subject of the mortgage is the interest of the 
sub-mortgagor as the original mortgagee. And as it is this interest 
which is the mortgaged property, the sub-mortgagee is entitled 
under section 67 of the Act to an order for the sale of such interest. 
Any other view would place, a sub-mortgagee in the same position 
as the holder of a simple money debt, and the pledgemade in his 
favour would be no security at all. A consideration of the pro- 
visions of sections 85, 86, 87, 88, and 89, does not in my judgment 
lead to a different result. Section 86, and the subsequent 
sections refer to the f mortgaged property 9 which in the case of a 
sub-mortgage is the mortgagee interest of the sub- mortgagor. 
Section 85 only requires that all persons having an interest in the 
property comprised in the mortgage of whose interest the mortgagee 
has notice should be joined as parties to a suit upon the mortgage. 
The property comprised in a sub-mortgagee's mortgage being the 
mortgagee rights of his mortgagor, only those persons are neces- 
sary parties to the sub-mortgagee's suit who have an interest in 
those rights. Even the original mortgagor is not a necessary 
party to such a suit. It is only in eases in which he is liable to 
be foreclosed of his right of redemption and the derivative mort- 
gagee seeks to foreclose him that he should be made a party. Simi- 
larly in the case of a puisne mortgage a prior mortgagee is not a 
geaeasary party, unless the puisne mortgagee seeks to redeem 
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in enforcement of the mortgage . n That is the only question we 1907 
have to consider* I do not desire to travel beyond it. 

Having had an opportunity of perusing the judgment of the Shankar 
learned Chief J ustice on the question referred to us, I fully con- Vw 
cur in it and for the reasons by which it is supported. The rule 
laid down in Mata Din Kasodkan v. Kazim Husain (1) cannot 
in my opinion be supported, I therefore answer the question 
in the affirmative. 

I would add that as no question touching section 85 of the 
Transfer of Property Act has been referred to us, I refrain from 
expressing any opinion as to the meaning or effect of that section. 

Aikmak, J . — Gaya Prasad and Musammat Jasoda Sun war 
executed a mortgage-deed in favour of the predecessor in title of 
the plaintiffs respondents as security for money lent. By 
this deed certain immovable properties were mortgaged as 
security for the loans. As additional security the mortgagors 
further mortgaged their mortgagee right in six mortgages held 
by them. 

The plaintiffs sue to recover their money by sale of the mort- 
gaged property. Amongst the defences raised to the suit 
there was a plea that a mortgage of mortgagee rights is invalid 
according to law and that no decree can be passed for the sale of 
mortgagee rights. The lower Court gave the plaintiffs a decree 
for sale of the immovable property mortgaged to them, and also 
for sale of the mortgagee rights referred to above. Against 
that decree the defendant has appealed to this Court, 

The fourth plea in the memorandum of appeal is that no 
decree could be legally passed for the sale of the mortgagee rights. 

The learned counsel for the appellant in supporting this plea 
relied on a case of this Court — Ganga Prasad v. Chunni Lai ( 2 ), 

That was a case in which a sub-mortgagee had got a decree for 
the sale, not of his mortgagor’s rights, but for the sale of the pro- 
perty mortgaged to the plaintiff’s mortgagor by the original mort- 
gagor, The learned Judges who decided that case held that 
the sub-mortgagee was not entitled to such a decree, which was in 
fact a decree for the sale of the property which had not been mort- 
gaged to him, although a different conclusion was arrived at in < * 

(1) (1391) I, L U. 13 All, 432. (2) (1895) I. L. R, 18 All, 313. \ 
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the case reported at page -35, I. L. B., 20 Mad. I entirely con- 
cur in the view taken by this Court, and I agree in the opinion 
expressed in the case reported in I. L. R., 20 Bom., 549, that 
there is no privity between the sub-mortgagee and the original 
mortgagor. But the learned Judges who decided the case of 
Ganga Prasad v. Ghunni Lai went further than was necessary 
for the decision of the question before them, and stated broad- 
ly that the sole right which the plaintiff had as sub-mortgagee 
was to get a decree for money against his mortgagor. This 
dictum, which has been followed in subsequent cases, though 
sometimes with considerable hesitation, undoubtedly supports the 
plea taken in the memorandum of appeal, and if it is right, the 
decree of the Court below, so far as it directs the sale of the mort- 
gagee rights must be set aside. In consequence of the doubts 
entertained by the Bench before whom the present appeal was 
argued as to the correctness of the proposition of law laid down 
in the case cited above, the question has been referred to the 
Full Bench as to whether a sub-mortgagee is or is not entitled in 
enforcement of his mortgage to a decree for the sale of the mort- 
gagee rights of his mortgagor. 

The learned Judges who decided the case of Ganga Prasad v. 
Chunni Lai do not go so far as to say that a sub-mortgage is 
invalid or illegal. But the effect of their dictum, if it is a correct 
proposition of law, is to render sub-mortgages abortive and utterly 
valueless as securities. 

This is to my mind a very startling result. The right of a 
mortgagee to pledge or hypothecate his mortgagee rights w f as 
recognized by Roman Law. See Sandaris Justinian, 2nd edition, 
page 216. 

A sub-mortgage, or, as it is sometimes called, derivative mort- 
gage, is recognised as valid security in English Law. Coote in 
his well-known work on Mortgages says, at p. 887 of his 7th 
edition : — A mortgagee may assign the mortgage debt by way of 
absolute transfer or by way of sub-mortgage,” and at p. 849 he 
says : — <{ When there is a sub- mortgage, the security comprises a 
power of sale enabling the sub-mortgagee to dispose of the 
original mortgage debt and security. ” This view is fully sup- 
ported by the cases cited. 
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Sub-mortgages are also recognized in America,, see section 139 
of Jones on Mortgages, 5th edition, where it is said z—“ There 
may be a mortgage of a mortgage. One may mortgage an 
interest in real estate which he himself holds in mortgage.” 

I have not been able to discover any reported ease of the 
Calcutta High Court in which the question of a sub-mortgage has 
been considered. But the validity of a sub mortgage and the 
right of a sub-mortgagee to enforce his security have been recog- 
nized by the High Courts of Bombay and Madras and by the 
Chief Court of the Punjab. 

In Mata Din Kasodhan v. Kamn Husain (1 ), Mahmood, J., 
says (at page 480 ): — <“ I am wholly unaware of any authority in 
the Indian Law of Mortgages as it stood before the Transfer of 
Property Act (I Y of 1882) or as it now stands since the enforce- 
ment of that enactment to justify the view that ...... a sub- 

mortgage is prohibited by law.” I can find nothing in the Trans- 
fer of Property Act which would render a sub-mortgage invalid, 
or prevent its enforcement as a lawful contract. 

For the above reasons I am of opinion, with all deference to 
the learned Judges who decided the case of Ganga Prasad v. 
Ghunni Lai , that their dictum to the effect that the only right 
which a sub-mortgagee has is to get a decree for money is not a 
correct proposition of law. 

But it is contended by the learned counsel for the appellant 
that the dictum in Ganga Prasad v. Ghunni Lai is a logical 
consequence of what was held by the majority of the Full Bench 
in the case of Mata Din Kasodhan , and the force of this conten- 
tion must be admitted. I am very unwilling to disturb the author- 
ity of a case which, though it has been dissented from by the Cal- 
cutta and Madras High Courts, has been looked on as settled law 
in these Provinces since 1891, and which has undoubtedly had a 
salutary effect on the multiplication of suits on mortgages, which as 
Straight, J., observes in his judgment in that case,“ had become a 
perfect pest to the Courts which had to administer the law.” But 
if the views expressed by the majority lead, as I think they do, to 
the startling conclusion that any one who lends money on the hy- 
pothecation of mortgagee rights gets no security whatever, it 
(1)1(1891) I. L. E., 13 AH., 433. 
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becomes necessary to consider whether those views are a correct 
exposition of the iaw. With all deference to the learned Judges 
who expressed those views, I am forced to hold that they are 
not. 

It was held by the majority of the Fall Bench that the word 
e property/ as used in Chapter IV of the Transfer of Property Act, 
means an actual physical object, and does not include mere rights 
relating to physical objects j that the only thing which can be sold 
under a mortgage decreels specific immovable property, and that 
that cannot be sold subject to a prior mortgage. In my opinion 
this does not correctly express the intention of the Legislature. 
From section 65 (cl) of the Act it is clear that the Legislature re- 
cognized the mortgage of a lease as a valid contract. But if it 
is a valid contract, how is it to be given effect to unless the 
sale of the lease-hold can be enforced under the mortgage? 

In the Transfer of Property Act the Legislature has divided 
the Act into sets of sections with headings prefixed. These 
headings may be regarded as preambles to those sets of sections 
and may therefore be legitimately consulted for the purpose of 
ascertaining the meaning of the Statute — vide Maxwell on the 
Interpretation of Statutes, 4th edition, p. 75. One set of sections 
in chapter I V of the Act is headed u Sale of Property subject to 
prior mortgage.” If it was the intention of the Legislature that 
property should not be sold subject to a prior mortgage, then, as 
observed by Edge, C.J., at p. 457 of the judgment in Mata Din 
Kasodhan’s case, the following section is “ not happily worded.” 
If such was the intention of the Legislature they might have 
made their intention clear by framing this part of the Act (on 
the model of the well-known chapter on the Snakes of Iceland) as 
folio »vs : — “ Sale of Property subject to prior mortgage. Section 
96. No property shall be sold subject to a prior mortgage.” 

In my opinion a mortgage of mortgagee rights is a perfectly 
legal contract and a mortgagee of such rights is entitled under sec- 
tion 67 of the Act to enforce the contract and to obtain an order 
for the sale of the property mortgaged to him, that is, to an order 
for the sale of the mortgagee rights. 

I would therefore answer in the affirmative the question re- 
ferred to the Full Bench. 
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Richards, JT.~The question would, I think, he quite free 
from difficulty but for the ruling in Mata Din r & case. It seems 
to me that we cannot hold the ruling in that case to be correct 
and answer this question in the affirmative. In the interval 
between the conclusion of the arguments and the delivery of 
judgment to-day, I have had the advantage of reading and con- 
sidering the judgment just now delivered by the Chief Justice. 
I entirely concur with that judgment, I concur with the rest of 
the Court in saying that the question referred should be answered 
in the affirmative. 

By the Co i jut. — The order of the Court is that the question 
referred to us be answered in the affirmative. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr ♦ Justice 
Sir William BurJcitt. 

GANGA PRASAD and anotheb (Plaintiffs) v. GANGA BAKHSH SINGH 

AND OTHEE 3 (DEFENDANTS).® 

Civil Procedure Code , sect ion s 320, 325 £— Ancestral 'property — Execution of 
decree— Property taken under management of the Collector — Disabilities 
of proprietor pending term of management. 

In pursuance of the power conferred upon him by rules framed by Govern- 
ment under section 320 of the Code of Civil Procedure, the Collector sanctioned 
a lease of certiin zxmindari property of the judgment-debtor for a period 
of seventeen years, the lease being executed in the name of the judgment- 
debtor but with the permission of the Collector. 

JSeld that the disabilities imposed by the first paragraph of section 325A 
of the Code affected the judgment-debtor during the pendency of such lease $ 
and semlle that such disabilities continued so long as any of the debts 
for the satisfaction of which the judgment-debtor’s property was taken under 
management by the Collector remained unpaid. 

The facts of this case are as follows ; — 

One Nath Bakhsh Singh having several decrees being exe- 
cuted against him, his zamindari property was taken under the 
management of the Collector. On the 10th of May .1884 a lease 
of this property was made in favour of one Bindhachal Shukul, 
in the name of Nath Bakhsh Singh, but purporting to be made 
with the consent of the Collector. Subsequently, namely, on the 

# First Appeal No. 58 of 1905 from a decree of Munshi Achal Bekari 
bubordina&e Judge of Gorakhpur, dated the 22nd of December 1904. 
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81st of May 1885, and the lOfcli of January 1890, Nath Bakhsh 
“ Singh executed two mortgage® affecting the property leased in 
favour of Ganga Prasad and Thakur Prasad. On suit by the mort- 
gagees for realization of the mortgage debts due on these two deeds, 
Bindhaehal Shtikul, one of the defendants, resisted the suit upon 
the ground that section 825A of the Code of Civil Procedure 
was a bar to the execution of the two mortgages sued on. The 
Court or first instance (Subordinate Judge of Gorakhpur) upheld 
this contention in respect of the mortgage of 1885, but gave the 
plaintiffs a decree upon the later mortgage, holding that it had 
been executed after the property had ceased to be under the 
management of the Collector, Prom this 'decree the plaintiffs 
appealed to the High Court in respect of the mortgage of 1885. 

Babu Jogindvo Nath Ghaudhri and the Hon’ble Pandit 
Sundar Lai , for the appellants. 

Pandit Moti Lai Nehru , Munshi Kalindi Prasad and 
Babu Iswar Saran , for the respondents. 

Stanley, C. J., and Burkitt, J. — This appeal arises out of a 
suit for sale on two mortgages, dated respectively the 31st of 
May, 1885, and the 10th of January 1890, executed by Nath 
Bakhsh Singh in. favour of the plaintiffs Ganga Prasad and 
Thakur Prasad. One of the defendants, Bindhaehal Shukul, 
pleaded that, before the execution of the mortgages, decrees had 
been put into execution against the mortgagor and the property 
placed under the management of the Collector, and that conse- 
quently section 325A of the Code of Civil Procedure was a bar to 
the execution by the mortgagors of the two mortgages sued on. 
The Court below held that the provisions of this section barred 
the claim in respect of the mortSage of 1885, but held that the 
mortgage, of 1890 was valid, inasmuch as that mortgage was 
executed after the property had ceased to be under the manage- 
ment of the Collector. This appeal has been preferred against 
this decree so far as it dismissed the claim under the mortgage of 
1885. The case put forward on behalf of the appellants is that a 
lease of the property in dispute was executed in favour of the 
defendant Bindhaehal Shukul, on the "10th of May 1884, fora 
term of 17 years, and that so soon as that lease was executed the 
powers of the Collector ceased and therefore it was in the 
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competency of the mortgagors to execute the mortgage of 1885. 
We find on turning to the lease of 1884, that it was not a lease by 
the Collector but a lease by the judgment-debtor, Nath Bakhsh 
Singh, in his own name with the consent of the Collector. 
Section 325A provides that so long as the Collector can exercise or 
perform in respect of the judgment debtor’s immovable property 

any of the powers or duties conferred upon him by sections 322 

325 (inclusive), the judgment-debtor or his representatives in 
interest shall be incompetent to mortgage, charge, lease, or alienate 
such property except with the written permission of. the Collector. 
It appears to us that the view taken by the Court below is cor- 
rect. The property was under the management of the Collector, 
notwithstanding the fact that the lease of the 10th of May 1884 
was made with his consent. If the lease had determined, for 
example, by reason of non-payment of rent, it would have been 
the duty of the Collector under the Code to make arrangements 
for the management of the property, either by himself or by grant- 
ing a lease. We are further disposed to think that, irrespective 
of the lease of 1884, the property was, under the provisions of the 
Code of Civil Procedure, under the management of the Collector 
so long as any of the debts in respect of which execution had 
issued, remained unsatisfied with effect from the date when the 
decrees were transferred to the Collector for execution. We 
therefore, upholding the view of the Court below, dismiss this 
appeal with costs. 
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Before Sir John Stanley, Knight P Chief Justice, and Mr. Justice Sir William 

Bar hitt. 

TJMKAO SINGH (Diseekdant) v. HARDEO an© another (Phaintiees) * 
Suit to set aside a decree on the ground of fraud — No further relief claimed ~ 

Jurisdietion. 

Save under special circumstances, a suit to set aside a decree obtained by 
fraud, in which no other relief whatever is claimed, cannot be maintained in 
any district outside the district in which the fraud was committed and the 
fraudulent decree was obtained. Mewa Ball Thaknr v. Bhujhun Jha (1), 
Abdul Mazumdar v. Mahomed G-azi (2), Bran Nath Roy v. Mohesh Chandra 
Chowdhry Moitra (3), KedarNath Mukerjee v. Rrosonna Kumar Chatter jeeifi), 
Behari Lai v. Bohhe Ram (5), Nisi ar ini JDassi v. Nundo Ball Bose (6) and 
Bibee Sol Oman v. Abdool Aziz (7) referred to. 

The facts out of which this appeal arose were as follows : — 

The appellant, Umrao Singh, who resides in Calcutta, ob- 
tained a decree in the Small Cause Court at Calcutta upon a 
promissory note against the respondents Hardee and another. 
This decree was transferred to Agra for execution. The re- 
spondents then instituted a suit in the MunsiPs Court at 
Agra, where they reside, to have the decree obtained in Cal- 
cutta set aside on the ground that it was obtained by fraud. 
The only prayer for relief was that l< the decree No. 8833 
of 1902, passed by the Small Cause Court Judge in Calcutta 
on the 21st of June 1902, in favour of the defendant and which 
the defendant obtained by fraud, may be set aside ( mansulch) 
and declared to be void.” .No other relief whatever was 
sought. 

The Court of first instance found that in the suit -in the Small 
Cause Court at Calcutta there had been no service of summons on 
the defendants, and that the decree had been obtained by fraud. 
That court accordingly gave the plaintiff a decree, which was 
upheld 'in appeal by the lower appellate Court. The defendant 
then appealed to the High Court, and this appeal coming before 
a single Judge of the Court was dismissed. The defendant there- 
upon instituted the present appeal under section 10 of the Letters 
Patent of the Court, 

•Appeal No. 55 of 1906, under section 10 of the Letters Patent. 

(1) (1874) 13 B, L. R., App., 11. (4) (1901) 5 C. W. N-, 659. 

(2) (1894) I. L. R., 21 Calc., 605. (S) (1902) I. L. R„ 25 All , 48. 

(3) (1897) I. L. R„ 24 Calc., 546. (6) (1899) X. L. It., 26 Calc., 908. 

(7) (1878) 4 C, L. R., 30G. 
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Babu Parhali Gharan Chatter for the appellant* 

Munshi Mohan Lai Sandal , for the respondents* 

Stanley, C.J., and Burkitt, J. — This is an appeal under 
the Letters Patent from the decree of one of pur colleagues sit- 
ting singly, confirming a decree of the Munsif of Agra, which 
was upheld by the Subordinate Judge of that district. The facts 
are shortly as follows : — 

The appellant, who resides in Calcutta, obtained a decree in 
the Small Cause Court at Calcutta,,, upon a promissory note 
against the respondents. This decree was transferred to Agra 
for execution. The respondents then instituted a suit in the 
M unsiPs Court at Agra, where they reside, to have the decree 
obtained in Calcutta set aside on the ground that it was obtained 
by fraud. The only prayer for relief was that “ the decree No. 
8833, of 1902, passed by the Small Cause Court Judge in Calcutta 
on the 2 1st of June 1902, in favour of the defendant and which 
the defendant obtained by fraud, may be set aside ( mansukh ) 
and declared to be void.” No other relief whatever was sought. 
This fact must be kept in view. Both the lower Courts held that 
in the Calcutta [suit there was no service of the summons upon 
the defendants, and that the decree was obtained by fraud. On 
appeal the learned Judge of this Court upheld the decisions of the 
Courts below. In the course of his judgment he observes It 
has been admitted (and could not be disputed) that a suit to set. 
aside a decree obtained by fraud is a suit which can be brought 
In my judgment it is quite clear that such a suit can be brought 
in any Court which is competent to hear any other dispute be- 
tween the same parties ; in other words, the mere fact that the suit 
is one to set aside a decree makes no difference so far as the 
tribunal is concerned.” The question for our determination is 
whether the Munsif of Agra had jurisdiction to entertain a suit in 
which the sole relief sought for was to have a decree of the Small 
Cause Court of Calcutta set aside on the ground of fraud. In 
the case of Mew* hall Tkahir v. Bfmjlmn Jha (1) which was 
a suit to set aside a decree on the ground of fraud, Phear, J., who 
delivered the judgment of the Court, remarked that it seemed 
to the Court that the suit had been to a considerable extent 

(1) (1874) 13!3.*L. R., Appall, 
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misdirected, that the immediate aim of the plaintiff was to get a 
decree, which was passed against him by a competent Court, set 
aside on the ground that it was obtained by fraud and collusion,” 
and then says “ The proper course for obtaining such an object 
as that is to go to the Court which passed the decree, either within 
the time specified in section 119 of the Code of Civil Procedure 
(i.e.y Act VIII of 1859) if the circumstances are such as would 
justify action under that section, or at any time (so that it be 
done with due diligence) if the ground upon which the decree is 
sought to be set aside be a good ground for reviewing and 
altering the judgment upon which the decree was passed. And 
if the case of the plaintiff be, as it is in the present instance, that 
the decree was obtained by fraud, no better ground for review 
could be alleged ; though, of course, it need hardly be added that, 
even in such a case as that supposed, it is necessary for the person 
aggrieved to apply to the Court for a review with due diligence and 
without loss of time as soon as reasonably may be after the 
discovery of the fraud* In saying this we do not in the least 
desire to question the right of every Court to disregard or rather 
to consider of no force decrees of other Courts which maybe 
shown to its satisfaction to have been obtained by fraud.” He 
afterwards states that ei the proceeding which the plaintiff ought 
to have adopted for the purpose of obtaining the relief he requir- 
ed was to apply to the Court which passed the decree and to get 
that Court to rectify the decree or to set aside or to alter it in such 
a way as right and justice required.” In later cases it has been 
held that a decree obtained by fraud may be set aside in a separate 
suit, but so far as we are aware in all these cases substantive relief 
in addition to the setting aside of the decree was sought. In 
Abdul Mammdar v. Mahomed Gazi (L) it was held that a suit 
will lie to set aside a decree and the sale held in execution of that 
decree, when both the sale and the decree are impeached on the 
ground of fraud. The suit in that case wa3 not merely to have the 
decree set aside, but was a suit for a declaration of title to and for 
confirmation of the possession of the plaintiffs of certain immova* 
ble property after setting aside m ex parte decree and the salein 
execution thereof on the ground that the decree and the exemption 
(l) (1 894) I, L # B., 21 Gale*, 605, 
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sal© were fraudulent To the same effect was the decision in 
Pranfflath Roy v. Mahesl Chandra Moitra (1). In that case 
also the plaintiffs sought to recover possession of property which 
was sold in execution of a decree which had been obtained by 
fraud. In the case of Kedar Nath M ulcer jee v, Prosonna 
Kumar ChaMerjee (2) a judgment-debtor, against whom a 
decree was alleged to have been, fraudulently obtained in the 
Court of Small Causes at Kxishnagar, in execution of which certain 
property was brought to sale and was purchased by the defendant, 
instituted a suit to set aside the decree and the sale in execution 
whereof the property was sold in the Mnnsiffs Court at Katwa, 
that being the Court in which the execution proceedings includ- 
ing the sale took place and within whose jurisdiction the proper- 
ty in suit was situate. It was held by Chose and Stevens, JJ. f 
that the suit was maintainable. In the course of their judgment 
the learned Judges, however, say : — u It may not be competent to 
the Munsif of Katwa to set aside the decree passed by the Small 
Cause Court of Krishnagar as fraudulent, but we are disposed to 
think that it is competent to him to investigate the question as to 
the character and. validity of the decree for the purpose of giving 
relief to the plaintiff such as he may be entitled to in respect to 
the land which he has lost by reason of the sale held in execution 
of that decree.” The case of Bernice Behari Lai v. P oldie Ram, 
(3) is also in point. In that case the pla : ntiff alleged that he was 
the adopted son of one Balmakund and that the defendants who 
were the trustees of the will of Balmakund had entered into a 
collusive suit which they had fraudulently compromised with the 
result that one defendant had obtained from the Court a decree for 
a considerable sum payable out of the property left by Balma- 
kund which property the plaintiff claimed as his own. The 
decree-holder had the decree which was obtained in Calcutta, trans- 
ferred for execution to Cawnpore, and was seeking to execute it 
against the estate of Balmakund within the jurisdiction of the 
Subordinate Judge of Cawnpore. The plaintiff then filed a suit 
in the Court oE the Subordinate Judge of Caw n pore, and prayed 
in effect that the compromise and the decree founded thereon 


(1) (1897) I, L. R„ 24 (Me., 54$. (2) (1901) 5 C W. N, 559 

(?) (1902) 1. L, B., 25 Alt, 48/ 
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Mr J/ u / lfemmad Ishaq Kkm> Mimshi Jan<j B([ha 

an.| l,abn Sitrendm Math Sen. for Ihe appellant. 

Muushi Gobind Prasad and Babu M Prasad <?j 
the respondents. 

Knox and Richards, JJ.-Tbis was a suit to e 
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estopped him from setting up the case lie made in his appeal 
to the District Judge. The law provides the mode in which these 
references of suits to arbitration are to be carried out and it was 
the duty of the appellant to see that the submission to arbitration 
was in due form and binding on all the defendants. It is 
said that if Daryao Singh did not authorize Muuiia Lai to 
file the written statement, he admitted the plaintiffs churn, 
and, accordingly, that there was no “ difference between 
him and the plaintiff, and that, therefore, he was not a neces- 
sary party to arbitration. In support of this the case of Pitam 
Mai v. Sadiq Ali (1) has been cited. It was there contended 
that it was necessary for the validity of an award that all parties 
to the suit should be parties to the award. The Courts held that 
it was only necessary to have the parties to the suit parties to the 
award between whom the differences submitted to arbitration 


existed. The present case is clearly distinguishable. Here the 




plaintiff seeks to bind Daryao Singh by the award and by the 
decree which incorporates the award. He seeks to bind Daryao 
Singh as if he were expressly a party to the award and the decree 
founded thereon. A second point was urged here by the appel- 
lant, namely, that the decree at the most should be set aside only 
as against Daryao Singh. We do not agree with this conten- 
tion. The ground of the decree was the award, which award 
was founded on the reference, and unless the reference was 
valid under the provisions of section 506 of the Code of 
Civil Procedure, the award and the decree were invalid, and, 
in our opinion, proceeded on a ground common to all the 
defendants. 

The only remaining question to be dealt with is the question 
of costs. We find that all the defendants w r ere members of a joint 
Hindu family. They were represented by a single pleader, 
Munna Lai, and Daryao Singh^s father, Tara Singh, signed the 
vakalat-namah and also the reference. We strongly suspect that 
Daryao Singh was fully aware of the proceedings. In fact it is 
hard to conceive how 7 he can be ignorant of them. There is a 
great deal which induces us to think that this is the last attempt 
to get rid of what was really an honest award by Mr. Banerji, 
(1) (1808) I. h R; 24 Ail, 22 0. 
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Babu Joginiro Nath Ghaudhri and Dr. Satish Chandra 
Banevjiy for the respondents. 

Stanley, C.J., and Btokitt, J. — This appeal and the con- 
nected appeal No. 99 of 1905, arise out of suits instituted by the 
plaintiff Musammat Misri Kunwar for a determination of her 
rights as to certain property. In the plaint she claimed a declara- 
tion that she was in possession of the property in dispute under a 
partition, but that if the Court found that she was out of possession 
then that possession might be awarded to her. In the progress of 
litigation the parties agreed to refer their disputes to the arbitra- 
tion of one Moti Bam, who is connected with the parties. On 
or about the 6th of January 1905, the Court received what pur- 
ports to be an award. Notification of the award was given to 
the parties, whereupon the defendant Sham Lai filed an objection 
to the alleged award, stating in his objection that the arbitrator 
did not investigate the subject-matter of the arbitration; that he 
did not record any award, but repeatedly asked him (the objec- 
tor) to have the matter in dispute compromised, and refused to 
decide the case as arbitrator. He prayed that the award might 
be set aside. The Court, however, did not entertain the objec- 
tion, but passed a decree upon the award, holding that it was a 
valid and binding award. The appellants now appeal from this 
decree, and allege that there was in fact no legal award made by 
the arbitrator, and that the arbitrator was guilty of such miscon- 
duct as justified them in applying to the Court to have the award 
set aside. 

The arbitrator was examined, and he bears out fully the 
allegations of the appellants. It appears from his deposition 
that he was desirous that the parties should amicably settle their 
differences, and in order to compel them to do so he prepared 
two awards, one favourable to the plaintiff and the other favour- 
able* to the defendants, and that having these awards ready he 
used them to coerce the parties into a compromise. In his evi- 
dence he says : — is I did not make any award in the presence of 
the parties oil the 81st of December 1904. The award now 
before the Court was in my bag; but I did not intend to make it. 
It was only to threateii the parties that I kept in my bag this 
award and also another of an entirely contrary nature.” Then 
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he says that these two awards were in the handwriting of his 
grandson Janki. The evidence given by Moti Earn is very 
meagre and it is noticeable that it does not appear from it how 
the award came to be filed in Court. Mr. O'Gonor on behalf of 
the appellants suggests that the document was abstracted from 
Moti Bands bag, but there is no evidence to support this suggestion. 
It is particularly unfortunate that Moti Ram was not subjected 
to more severe cross-examination, or even to a more lengthy 
examination-in-chief, and that the Cour t did not put to him some 
pertinent questions in regard to the remarkable evidence which he 
gave. Be this as it may, however, the fact remains that Moti 
Ram himself repudiates the idea that the award upon which the 
decree has been based, was a genuine award made or published by 
him. He shows by his own evidence that it was not a genuine 
award and was not intended to be used as such, but was 
simply drafted with a view to compel the parties to come to terms. 
From his own evidence it is apparent that he has been guilty of 
grave misconduct, and in view of his misconduct and of the evi- 
dence it is clear that the Court ought not to have passed a decree as 
it did upon this so-called award. We, therefore, allow the appeal, 
set aside the decree of the Court below and direct the learned Sub- 
ordinate Judge to reinstate the suit in the file of pending suits and 
dispose of it according to law. Costs here and hitherto will abide 
the event. 


Appeal decreed and cause remanded . 
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Before Mr. Justice Richards, 

RAMJIAWAX RAM (Applicant) t?. KALI CHARAN SINGH Am othebs 
(Opposite parties). * 

[■Civil Procedure' Code, section v&§-~ArMiratim — Authority of gleader'Jo agree 

to reference. 

A vakalat-namah in general terms is wholly insufficient to enable a pleader 
to apply for an order of reference to arbitration on behalf of his client under 
section 500 of the Code of Civil Procedure. Where, however, a reference was 
made on such authority and an award followed and a decree based on such 
award without any objection taken to the authority of the pleader to apply 
for a reference, the High Court refused to set aside such decree in revision. 

This was an application in revision by which one o£ the plain- 
tiffs in a suit in a MunsiPs Court sought to have set aside a decree 
based upon award made in pursuance of a reference under section 
506 of the Code of Civil Procedure, The objection, which had not 
been taken in the memorandum of appeal in the lower appellate 
Court, but only orally, was to the effect that the pleader who had 
signed the application for an order of reference in the MunsiPs 
Court held only a vakalat-namah in general terms and was 
not authorized to bind his client by a submission. Other objec- 
tions had been taken to the award in the MunsiPs Court, but 
these had been dismissed. The decree of the Munsif was like- 
wise affirmed on appeal by the District Judge. One of the plain- 
tiffs then applied to the High Court in revision raising again 
the question of the competence of his pleader to sign the sub- 
mission to arbitration in his behalf. 

Balm Surendra Nath Sen , for the applicant. 

Babu Satya Chandra Muherji (for whom Lala Kedar Nath), 
for the opposite parties. 

Richards, J. — This is an application for revision. The sole 
ground is that the decree is founded upon the award of arbitrators, 
and the applicant says that the application for submission to arbi- 
tration was not signed by him and that his pleader was not espe- 
cially authorized in writing to make the application for reference. 
The facts appear to be as follows : — The applicant and his son, one 
Mathura Ram, were plaintiffs in a suit in the Munsif ? s Court, They: 
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appeared by one pleader. The parties agreed to refer the ques- 
tions in dispute to arbitration. The application to the Court to 
order the reference under section 506 of the Code of Civil Proce- 
dure was signed by the son, Mathura Earn, in person, and the 
pleader signed on behalf of the present applicant* The vakalat- 
namah was in general terms. In my judgment it was not suffi- 
cient to authorize the pleader to make a valid application for refer- 
ence under section 506. The order for reference was, however, 
made. The arbitrators entered on their arbitration and duly 
made their award. Objections were taken to the award on 
behalf of the plaintiffs which were overruled, but no objection was 
taken that the order for reference had been made without the 
pleader for Earn Jiawan being especially authorized in. writing 
by Earn Jiawan. The Court of first instance held In favour of 
the award after due consideration of all points raised. The plain- 
tiffs appealed. The ground on which this present application is 
based is absent from the grounds of appeal, and the question 
now argued and raised was only orally raised for the first time 
before the Subordinate Judge. It has been found, and, I have not 
the smallest doubt, rightly found, that applicant knew "all about 
the submission to arbitration and the award. He acquiesced in the 
submission to arbitration, and it was not until the defendants had 
gone to arbitration and the award was made that he attempted to 
raise the present question as to its validity. It is quite too late to 
do so now, and I have no hesitation whatever in refusing this appli- 
cation for revision. I wish, however, to say that in my opinion 
all Courts ought in all eases to be most careful that the provisions 
of section 506 of the Code of Civil Procedure are strictly complied 
with. It is the duty of the Court itself to see that the parties 
have signed the application for an order of reference themselves 
in person or that when the application is signed on their behalf 
by a pleader that pleader is expressly authorized in writing. A 
vakalat-namah in general terms is wholly insufficient. 

I reject the application with costs. 
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Before Sir John Stanley, Knight, thief Justice, and Mr, Justice Sir William 

Bnrkitt , 

Maharaja of renares (plaintiff) v. kand ram am> axothbs 

{Depesbants)^ 

Act No. XV of 1877 (Indian Limitation Act) Schedule II, Article 75-~Bond~- 
Instalments — Waiver of right to recover whole amount on non-gagment of 
instalment — Limitation. 

Where money secured by a bond is payable by instalments, with a condi- 
tion that the whole amount, secured will become due upon non-payment of any 
instalment, the creditor is not bound to enforce this condition, but he may 
accept payment of instalments after due date — thereby, impliedly waiving 
his right to sue for the whole amount due — and may sue upon a subsequent 
default in payment of any future instalment. Basant Lat v. Gojpal Far shad 
(1) distinguished. 

The plaintiff in this case gave a lease of certain property to the 
defendants for a term of fourteen years'; from 1805 to 1319 Fasli, 
At the date of the lease there were certain arrears of rent due by 
the tenants of the property leased. These arrears the lessees agreed 
to pay, and they executed a bond for the same, payable by in- 
stalments. The instalments for 1305 and 1306 Fasli were 
paid, although not upon the due dates. The instalments due for 
1307 to 1809 Fasli not having been paid; the plaintiff sued to 
recover them. The defendants pleaded that as the fiist instal- 
ment had not been paid upon due date, according to the terms of 
the bond; the whole amount secured thereby became due and 
payable at once; and the suit was therefore barred by limitation. 
The Court of first instance (Muusif of Mirzapur) decreed the 
plaintiff's claim; but upon appeal the lower appellate Court (Dis- 
trict Judge) upheld the contention that the suit ’was time-barred 
and allowing the appeal dismissed the suit. The plaintiff there-* 
upon appealed to the High Court. 

The Hon’ble Pandit Sundar Lai (for whom Dr. Tej Saha * 
dur Sapm ) ; for the appellant. 

Mr. if. L . Agarwala 9 for the respondents. 
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Stanley , O.J., and Buxikitt, J. — This appeal arises out of a 
suit brought by the plaintiff for recovery of arrears of instalments 
payable under a bond given to him by the defendants. The 
plaintiff gave a lease to the defendants of certain property for 
a term of 14 years, namely, from 1305 to 1319 Fasli. At the 
date of the deed there were arrears of rent due by the tenants, 
and the defendants agreed to pay the amount of these arrears, and 
executed a bond for the same, payable in instalments. The in- 
stalments payable for the years 1305 and 1306 were paid, but not 
upon the dates fixed for payment, but thereafter. The suit which 
has given rise to this appeal was then instituted by the plaintiff for 
the instalments for the years 1307 — 1309 Fasli. His claim was 
met by the defence that the first instalment was not paid when 
it fell due, namely, on the 4th of June 1898, and that consequently 
under the provisions of the bond all the instalments became forth- 
with due and payable, and this being so the claim is barred by 
limitation. The Court of first instance decreed the plaintiff's 
claim, but upon appeal the learned District Judge upheld the 
contention that the suit was barred and dismissed the plaintiff's 
claim. An appeal from this decree is now before us. 

A number of authorities have been quoted, including the case 
of Basant Lai v. Gopal Parshad (1), in which the question as to 
the rights of a creditor in respect of bonds payable by instalments 
was considered. It appears to us that a ease of this kind must be 
decided in view of the language of the particular bond which is 
the subject of litigation. In the bond sued on there is a provi- 
sion enabling the creditor on failure on the part of the defendants 
to pay any instalments on the appointed date, to sue for and 
recover the entire amount of instalments then remaining unpaid. 
This option is given to him in very clear terms. The words are 
* liar gwna ikhtiar hoga that is, it will be in his power to sue for 
the entire amount. When the first instalment became due on the 
4th of June 1898, the plaintiff did not take advantage of the 
provision in the bond inserted for his benefit and sue for the entire 
debt, but accepted payment of the instalment for that year, as also 
the instalment payable for the succeeding year in various sums 
and at various dates. His forbearance to exercise the power given 
(1) Weekly Notes, 1906, j». 193. 
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." to' him |n the bond, is now set up as a defence to his suit for 
the recovery of the balance still remaining unpaid* The article of 
the Limitation Act which is applicable to the case is clearly article 
75* That’ article prescribes a period of three years for the insti- 
tution of a suit upon a bond payable by instalments from the time 
when the first default is made ; but there is this important qualifi- 
cation^ namely, unless where the payee or obligee w r aives the benefit 
of the provision; in that ease limitation runs from the time when a 
fresh default is made in respect of which there is no such waiver* 
The question then is whether or not the plaintiff in this case 
waived the benefit of the provision to which we have referred. 
There was no express waiver, but waiver may be implied, and it 
is implied when a person entitled to anything does or acquiesces 
in something else -which is inconsistent with that to which he is so 
entitled; for instance, a landlord by acceptance of rent after a 
forfeiture of the tenancy is deemed to have waived his right to 
insist on a forfeiture. Here, it appears to us, the plaintiff impliedly 
waived his right to insist upon payment in a bulk sum of all the 
instalments remaining due when the first instalment -was not paid 
on the 4th of June 1898, and he accepted payment of the instal- 
ments for two years in various sums at various dates* It would be 
very unfortunate if it were otherwise. It would be to punish a cre- 
ditor for forbearance shown to his debtor, and compel him to press 
his demands at the earliest opportunity and insist upon speedy and 
full satisfaction of his claim. We cannot in this ease 'take this 
stringent view of the law, which we are asked to do by Mr. Agar - 
wala. We think that article 75 provides for this case and that 
under that article limitation starts from the time when the instal- 
ment for 1900 became payable. The suit was not therefore barred 
by limitation. Me allow the appeal, set aside the decree of the 
lower appellate Court, and, as that Court has decided this case upon 
a preliminary question, namely, that the suit is barred by limitation, 
and we have reversed its decision, on that question, and other issues 
have been left undetermined, we lYemand th ©appeal iinder the pro- 
visions of section 562 of the Code of Civil Procedure with directions 
that it be reinstated in the file of pending appeals and be decided 
on the merits. Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded 
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APPELLATE CRIMINAL. ^ 

Before Mr, Justice Sir George Knox and Mr, Justice Richards, 

EMPEROR v. KEHRI and others.* 

Act Mo, I of 1872 (Indian Evidence Act ), section 30 — Evidence — Confession — * 
Retracted confession— Use of retracted confession as against person making 
it and as against co-accused. 

A retracted confession may bo ;taken into consideration, that is, used as 
evidence, not only as against tlie person making it, but as against persons 
tried jointly with the confessing accused for the same offence. 

As regards the person making it a retracted confession may, even with- 
out any corroborative evidence, form the basis of a conviction. 

As regards other co -accused, although corroborative evidence may be 
necossary, it is not necessary that such corroborative evidence should by itself 
be sufficient to support a conviction ; and semHe that a conviction based on 
the unsupported evidence afforded by the confession of a co-accused would not 
be unlawful. 

Queen-Empress v« Maihu Lai (1) followed. Empress v. Asliootosh 
ChucTcerhutty (2) discussed. Queen v. Mohesh Biswas (3) referred to. 

The facts of this case were as follows : — • 

On the 14th of April 1906, the dead bodies of two men were 
found near the railway line not far from a village called Ahan in 
the district of Aligarh. These were subsequently discovered to 
be the corpses of one Gafur Bakhsh, a printer of Agra, and of 
Muhammad Ayah, his manager. On the 10th of June 1906 one 
Kehri was arrested on a charge of being concerned in the murder 
of these two men, and on the 12th of June 1906, Kehri made a long 
and detailed confession before a Deputy Magistrate, implicating 
himself in the murder, and stating that the instigators thereof 
were two rival printers of Agra named Bansidhar and Kanhaia 
Lai, between whom and Ghafur Bakhsh considerable enmity 
seems to have subsisted. Kehri also stated that two other men, 
Kalian and Chandar, had participated in the actual murder, the 
murdered men having been beguiled to the place where they met 
their death by a false story originated by Bansidhar and Kan- 
haia Lai that a man named Tota Ram, living at Pora, near where 
the bodies were found, had a press for sale. KehrPs confession 
waq however, retracted on the 25th of July 1906, and he alleged 

* Criminal Appeal No. 1 of 1907. 

(1) (1897) I. L, R„ 20 All., 183. (2) (1878) I. L. K„ 4 Calc., 483. 

(3) (1873) 19 W. R„ Cr. R., 16. 
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that he had made it under the influence of torture applied by the 
police. Kehifi, Bansidhar and Kanhaia Lai were charged 'with 
the murder of Ghafur Bakhsh and Muhammad Ayub, were con- 
victed — chiefly on the confession made by Kehri — by the Sessions 
Judge of Aligarh, and sentenced to death. From these convic- 
tions and sentences all three convicts appealed, 

Babu Balya Chandra Muherji, for the appellant Kehri. 

Lala Keclar Nalh, for th % appellants Bansidhar and Kanhaia 
Lai 

The Government Advocate (Mr. A . E. Byves), for the Crown. 

Knox, J. — This case has been submitted by the Sessions 
Court of Aligarh for confirmation of sentence of death passed 
upon Kehri, Aheria, and two brothers, Bansidhar and Kanhaia 
Lai. We have also to consider appeals filed by all three convicts 
and all three are represented in Court by the same learned vakils. 
The learned Judge has considered the ease in a very long and 
elaborate judgment, and I do not propose to go into the facts 
at any great length except as they bear upon the real issue 
which was raised in appeal before us. 

The fact that Ghafur Bakhsh, a printer and publisher at Agra, 
and his manager, Muhammad Ayub, were murdered on th© 13th 
of April 1908, is not denied and is abundantly proved. The 
questions which 1 have really to consider are, first whether 
Kehri was or was not one of the persons who murdered Ghafur 
Bakhsh and Muhammad Ayub ; secondly, whether Bansidhar and 
Kanhaia Lai, either or both of them, instigated Kehri to commit 
the murder above-mentioned. I think it well to state at once 
that the case before us is one in which, if we were to exclude 
from consideration the .statement made by the convict Kehri and 
recorded by a Deputy Magistrate on the 12th of June 1908, no 
conviction could follow. The statement is corroborated by other 
evidence, but most certainly the facts disclosed by that evidence 
are not of themselves sufficient to support a conviction. I there- 
fore propose to state why, after most prolonged and careful con- 
sideration, I am satisfied that that statement is a true and reli- 
able statement. If that statement is true, Kehri was on© of the 
murderers, and Kanhaia Lai and Bansidhar instigated the mur- 
der. The statement made was, however, retracted on the 25th 
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undoubtedly taken to Hathras police station on the 11th and not 
produced in the Aligarh, Magistrate’s Court before the 12th. 

Mr. iSaiya Chandra contended that the above procedure on 
the part of the arresting officer (especially his acting without 
consulting the police at Agra and his breaking journey at Hath- 
ras) was irregular; and being irregular, open to grave suspicion. 
He also points to a passage in the evidence given by Abdul 
Gliafur Khan, the arresting officer, in which he says that when 
he arrested Kehri and got the remand he wanted Kehii to make 
a statement. The evidence then continues as follows ; — (i He said 
that an the Inspector was investigating he would make his state- 
ment to him. On the way to Hathras he asked me to send for his 
relatives. I did so. I reached Hathras with accused on 11th 
June, at 2 P. M. The Inspector had not then arrived. He came 
during the night of the 11th at 8 or 9 P. M. and I put accused 
before him next day. Neither I nor any of my subordinates ill- 
treated him. He maintains that the proper inference to be 
drawn from this is that the police were between the 10th and 
the 12th using inducements to make Kehri confess and that the 
statement made by Kehri on the 12th was made under this induce- 
ment. The probability is, he adds, that the inducement was a 
promise of pardon. 

I have considered these arguments very carefully. I have 
also taken into consideration the fact that the Magistrate who 
recorded the statement appears to have recorded it after satisfy- 
ing himself that Kehri was not making the statement under any 
inducement, threat or promise, and also the further fact that the 
prisoner had never up to the date of this appeal put forward the 
plea that he made the statement under the influence of any 
inducement. Before the committing Magistrate lie denied having 
made any statement; and he added details of vile torture to 
which both there and in the Court of Session he says he was sub- 
jected by the police, 

1 have no doubt that the police did send for his relatives and 
that he was overpersuaded by his relatives, or by the police, or by 
both, into making the statement which he did make on the 12th of 
June, but I am satisfied that he was not duped into it by a promise 
of pardon, and that what he stated about torture is absolutely 
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untrue. I consider the record as made by the Deputy Magistrate 
and the evidence of Major Wood wright as conclusive on this 
point. The probabilities too are against it. This is not the first 
time that Kehri has been under police arrest. He belongs to a class 
who are not ignorant of police methods, and I feel sure that if 
any inducement of pardon had been held out to Kehri he would, on 
finding that the police were playing him false, have alluded to it 
on one of the several occasions on which he subsequently did 
make statements, 

I do not consider the confession open to exception on the 
ground that it was made under inducement brought about by 
torture or by any other irregularity. I fail to find this or any 
other misconduct on the part of the police. 

Coming to the statement itself (and I have examined it 
carefully both with and without the aid of the vakils who appear 
for the convicts) I do not find in it traces of its being a manufac- 
tured story. It is a very long and very clear statement. It is 
consistent throughout and Kehri most clearly takes upon himself 
the responsibility of the murder of both the deceased. It is a 
statement which I consider so probable that I have no alternative 
but to act upon it as being the truth, at any rate in what concerns 
Kehri ; and find myself asking the question — Is there any provi- 
sion of law which renders it inadmissible so far as Kehri is con- 
cerned ? It is true that it was retracted, but the very way in 
which it was retracted leads to the conclusion that the retracted 
statements are the improbable and the original statement the 
probable statement. 

Giving full weight to the danger of acting upon retracted 
confessions, as I can find nothing in the law which says that 
they cannot be used against the person who makes them, I find 
myself compelled to accept the statement made by Kehri as a 
true statement which convicts him of the offence of wdiich he is 
charged. Both the character of the confession and circumstances 
under which It was taken indicate to my mind that the confes- 
sion was a voluntary confession when it was made and that 
when Kehri says he and Kalian went and killed Ghafur and 
Muhammad Ayub, he was telling the truth* A prisoner may 
be convicted on his own confession Without any corroborating 
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evidence, and this Court had held that, even when a confession 
has been retracted, if a Judge believes that that confession con- 
tains a true account of that prisoner’s connection with the crime, 
he is bound to act, so far as that prisoner is concerned, on the 

confession which he believes to be true Queen~ Empress v. 

Mailcu Lai (1). I do not therefore propose to consider further in 
his case the corroborative evidence beyond saying that there is 
such evidence. I believe the confession, and this in itself makes 
it necessary to dismiss the appeal of Kehri. 

I next proceed to consider the case of the appellants Kanhaia 
Lai and Bansidhar. 

Does the law anywhere forbid a Court in this country from 
considering at all against persons tried jointly for the same 
offence a confession made by one of such persons affecting himself 
and the persons who were being tried jointly, when such confes- 
sion has been subsequently withdrawn ? It appears to me that 
this is a limitation which does not exLfc in and would have to be 
introduced into the words used in section 30 of the Indian 
Evidence Act, 1872, and that to do so would be not to follow the 
law as it stands but to legislate. By making the confession, 
especially where it is made under the protection of a Court, the 
person who makes the confession has exposed himself to the pains 
and penalties prescribed for the offence, and we have this guaran- 
tee, quantum valeat , for the truth of the statement. It may be 
a weak guarantee, but it is some guarantee, and I cannot agree 
that the retraction of the confession, especially if that retraction 
bears on the face of it indicia of being false, can still further 
weaken the value which attaches to it when it has once been 
made. If something said by the prisoner afterwards puts, a 
Court upon Inquiry and raises the suspicion that it is inadmissible 
as a confession that suspicion may prove to be well founded or 
may engender a doubt and moke it safer, to hold that it- is 
inadmissible, and the fact that the prisoner made it together with 
all contained in it vanishes, so to speak, into “ thin air n and 
there is no longer any basis, so far as the confession is concerned, 
for inference of any kind. But if that something so said after- 
wards by the prisoner turns out to he false, we are thrown back 
(I) (IB or) L L. ii„ SO AIL, IBS. 
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upon the original conclusion that until the contrary is shown the 
confession is primd facie voluntary and is admissible. Section 
SO adds that under the circumstances set out in that section it 
may be taken into consideration against others, and I agree 
with what Garth, C.J., laid down in Empress v. Ashootosh 
Ghuckerbwtty ( 1) when he says: — ({ I do not see in what other 
way it can be taken into consideration than as evidence. There 
is no provision in the section by which the confession is to be 
receivable against one prisoner in one way, and against the other 
prisoner in another way. But although the section does, in my 
opinion, make the confession admissible in evidence against either 
prisoner, the weight which ought to be attached to such evidence 
and the question whether taken by itself, it is sufficient in 
point of law to justify a conviction is a question for the Judge 
who tries the case.” 

He goes on to say : — u A confession by prisoner A which 
involves the guilt of prisoner B is of itself, unsupported by other 
testimony, evidence of the weakest possible kind against 2k It 
is simply a statement of a third person not made upon oath or 
affirmation, and lam of opinion that no Court ought to convict 
prisoner B upon such evidence.” * 

I accept the first part of this statement as a sound exposition 
of the law upon the point and one with which I am prepared 
to agree ; but with regard to the second portion, and with the 
utmost respect to the eminent Judge who delivered it I can 
only accept it with the reservation that it does not take into 
sufficient account the sanction which such a statement has from, 
first, the fact that the confessing prisoner lias brought himself 
within the penalty of the law, and from the further fact that the 
statement is made in the presence and hearing of the co- 
accused, and it is therefore too much, to say that it is evidence of 
the weakest possible kind. I go on to consider whether in the 
confession of Eehri there are any reasons evident upon the face 
of it which w'culd disentitle that confession from being considered 
at all. Such a consideration would be the existence of malice on 
the part of Kehri against either Kanhaia Lai or Bansidhar or 
against both, the existence of any ground for the inference that 
(1) (187S) L U 11, 4 Onto* 483, at p* 490. 
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the police who conducted the investigation were wrongly interested 
in establishing a conviction against these men or either of them* 
or any indication that Keliri was trying to save himself at 
their expense. I find no trace of any ground for suspicion of 
this nature, Kehri, if actuated by any motive, may reasonably be 
supposed to be actuated by motives friendly to his masters. 
There is not a vestige of any evil motive on the part of the police 
who conducted the investigation, and Kehri in his confession 
does not anywhere appear to attempt to save himself at their 
expense. He does not attribute to them any conduct which is 
on the face of it absurd or improbable. 

Is the confession supported by other independent unimpeached 
testimony in any particular point or pints which affect Bansi- 
dhar and Kanhaia Lai —Queen v. Mohesh Biswas (1) ? I find 
that as regards Kanhaia Lai it is corroborated by such testimony 
,in regard to motive on his part, in regard to the meeting between 
Bansidhar, Kanhaia Lai, Kalian, Kheri and Bhopal (vide testi- 
mony of Faiaa Husain) on the 1 2th of April, There is also the 
fact that Kanhaia Lai did go to the railway station on the 12th 
and on the 13th of April. I have examined all the evidence bear- 
ing on this by, and in the light of, the criticism applied to it by 
Mr. Kedar Nath, and I find no difficulty in accepting it. It is, 
I consider, both independent and unimpeachable. There is the 
fact that he absconded. In the ease of Bansidhar this evidence is 
not quite so strong and we have not the visit to the railway station. 
There is the possibility that Kehri may have got into the habit of 
viewing the two partners as together and of the same mind in all 
transactions and have thus been led to supposing that Bansidhar 
must have taken part in an affair of such magnitude affecting the 
business. This too may have affected the evidence of the other 
witnesses, notably that of Faiass Husain. It is at best a weak 
doubt, but weak or strong I am bound, to give him the benefit of it. 

I would accept the appeal of Bansidhar, set aside the convic- 
tion, find him not guilty of the offence with which he is charged 
and direct his immediate release. 

Considering then both the statement of Kehri and the inde- 
pendent evidence by which it is corroborated, I consider it 
(I) (1873) 19 W. R„ Cr. E, 7 18. 
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proved that Kanhaia Lai did .abet the murder of Ghafur Bakhsh 
and of Muhammad Ayub on the 18th of April 1906. 

The murder was a deliberate and carefully planned murder, 
in which there are no extenuating circumstances, and there can 
be only one sentence, 

I would dismiss the appeals of Kehri and Kanhaia Lai, confirm 
the convictions and sentences and direct that the latter be 
carried out according to law. 

Richards, J. — Bansidhar and Eanhaia Lai are brothers and 
.carried on the business of printers, book-sellers and publishers at 
Agra, 

It is alleged that Bansidhar and Kanhaia Lai instigated the 
appellant Kehri and a man named Chan clan, Aherias by caste, to 
murder one Ghafur Bakhsh, Ghafur Bakhsh carried on the same 
business in Agra as the appellants Bansiclhar and Kanhaia Lab 
The case for the prosecution is that intense enmity sprung up 
between Bansidhar and Kanhaia Lai on the one side and Ghafur 
Bakhsh on the other. As the result of this enmity Bansidhar 
and Kanhaia Lai determined to get rid of Ghafur Bakhsh and 
conspired with Kehri and Chandan for his murder. In pursuance 
of this conspiracy Ghafur Bakhsh - antThis manager Muhammad 
Ayub were decoyed to a jungle near a place called Pora and there 
brutally murdered by Gbaud an, Kehri and two other persons. 
It is not alleged that Bansidhar or Kanhaia Lai took any part 
in the actual murder, Notwithstanding the very able way in 
which each division of the evidence has been criticised by 
Mr. Kedar Nath, I have no doubt that great bitterness due to 
trade rivalry did exist between Bansidhar and Kanhaia Lai 
and the deceased Ghafur Bakhsh. The evidence on this point has 
been fully dealt with by the learned Sessions Judge, and I 
‘ deem it unnecessary to refer to this part of the evidence in 
detail. 

On the 14th of April 1906, the dead bodies of two men were 
found near the Railway line in the vicinity of a village called 
Ahan, There can be no doubt whatever that the corpses were the 
corpses of Ghafur Bakhsh and Muhammad Ayub. If was not 
known whose the bodies were at the time, but they were photo- 
graphed and subsequently recognised. Whoever were .the 
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culprits, therein also no doubt; that Ghafur Bakhsh and Muham- 
mad Avub were brutally murdered. 

A false story was invented that a printing press which belonged 
to a man named Tote Ram was for sale, and by means of this 
story Ghafur Bakhsh and Muhammad Ayub were decoyed to the 
place where they met their death. The deceased left their homes 
at Agra to go to Pora to negotiate for the purchase of the printing 
press. This is all clearly proved. The question remains whether 
the guilt of all or any of the appellants is established. Kehri 
made his confession shortly after his arrest. He was in the 
employment of Baasidhar and Kanhaia Lai, and in his confession 
he states that his employers Bansidhar and Kanhaia Lai asked 
Mm to get a man to kill Ghafur Bakhsh ; that he went. to his own 
village, a place called Xlamnagar, about six miles from the spot 
where the bodies were afterwards discovered, and brought fiom 
thence his uncle Chandan; that he produced Chan dan before Ban- 
sidhar and Kanhaia Lai in Agra ; that the false story of the print- 
ing press and sale was then concocted, and that eventually Ghafur 
Bakhsh and Muhammad Ayub on the 18th of April 1906 went 
from Agra to Pora by train and thence to the jungle where they 
were murdered by Chandan .himself and two other persons, one 
named Kalian and the other Kundau. He says that subsequently 
in his presence Kanhaia Lai paid Chandan. seven sovereigns of 
1,5 rupees for what he had done and promised to pay him more 
when the whole thing was hushed up. In this confession Kehri 
does no!; say specifically who it was who asked him to get a man to 
kill Ghafur Bakhsh. His words are : — e< Bansidhar and Kanhaia 
Lai told me in their press that I should bring a man to murder 
Ghafur.” There is no doubt but that Kehri intended by his 
confession to implicate both Bansidhar and Kanhaia Lai, but he 
attributes separate and distinct action to Kanhaia Lai, who, he 
says, went to the Railway station on two occasions, first, on the 
12th April and, secondly, on the 13th, evidently to see that the 
deceased actually started on their fatal journey. He also alleges 
that Kanhaia Lai paid Chandan Ms reward, as also a sum of 1 
rupee and 4 rupees to Kehri and Kalian, respectively. He 
makes no similar allegations against Bansidhar. Apart from the 
confession of Kehri the direct evidence against Bansidhar and 


1907 

Ehpebob 

V. 

Kehri. 
Richards, J. 


444 


THE INDIAN DAW 'REPORTS!, " ' ^ ["VOX,/ XX IX, 

Kanhaia Lai is not very strong. A. motive no doubt is established, 
and the false story which induced the deceased to leave Agra 
and go to Bora was just such a story as might be invented by 
Bansidhar and Kanhaia Lai. They knew that Ghafur Bakhsh 
would be a likely and willing purchaser for a printing press of 
the description supposed to be on sale. Bansidhar and Kanhaia 
Lai are much more likely to have concocted such a story than the 
Aherias Kehri or Chandan. Some weight, but not an undue 
weight, must be given to the fact that, while it is proved that 
enmity existed between the appellants Bansidhar and Kanhaia 
Lai and Ghafur, it is not suggested that either of the deceased had 
any other enemies in the world. The learned Government Advo- 
cate has admitted, as he was bound to admit, that unless the con- 
fession of Kehri could be considered the case for the prosecution 
must fail. Without the confession of Kehri the evidence against 
all the accused is quite insufficient. This being so, it will be well 
now to consider whether or not we ought to admit this confession, 
I feel that this consideration is the most important part of the 
whole case* 

Kehri was arrested on the 10th June. His confession was 
recorded in accordance with law by a Magistrate on the 12th of 
June. On the 16th or 1:7th of the same month he placed a peti- 
tion in the hands of the authorities in which he complained that 
he had been tortured by the police with a view to his making a 
statement. On the 25th July Kehri denied that he had made 
any statement to the Deputy Magistrate, or that he had ever been 
before him. and he alleged cruel illtreatmenfc against the police* In 
his examination at the trial Kehri still denies that he ever made 
the confession before the Magistrate, and he repeats his allegations 
of torture against the police. 

On the 13th of June Kalian was arrested and on the 14th 
he was placed in the same lock-up as Kehri, Kalian was a fellow' 
servant with Kehri in Bansidhar and Kanhaia LaPs employment. 
I find that there is no truth in the allegations of cruelty made by 
Kehri. H© mad e no complaint to the Deputy Magistrate when he 
made his confession on the 12th June. He mad© no complaint 
when he was admitted to jail on the evening of June 12th, nor on 
the morning of the ,13th when Major Wood wright saw -him,' 
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. H© did complain on the 16th or l7th, and Major Woodwright 
« then examined him, but found nothing that would corroborate 
his story, Kehri’s denials that he mad© the confession at all 
to the Deputy Magistrate and that he was brought before 
him are obviously false*, I agree with the learned Judge that 
Kehri’s petition and retraction may probably be traced to the 
fact that Kalian, his fellow servant, was placed with him in the 
same lock-up on June 14th. It is then contended on behalf of 
the accused that the confession appears by the evidence to have 
been caused by the inducement or promises of the police. Kehri 
himself never alleged that it was. At the same time we would 
reject the confession if we found anything to show that any 
promise or inducement was held out to him. The vakils for the 
accused strongly urge us to consider on this point the evidence of 
Abdul Ghaffar Khan and Muhammad Ishaq Khan. The former 
said : — u When I arrested Kehri and got a remand in Agra on 
the 10th, I wanted him to make a statement. He said that as 
the Inspector was investigating he would make his statement to 
him. On the wav to Hathras he asked me to send for his rela- 
tives. I did so, ” 

Muhammad Ishaq Khan says : — It was only on the 12th 
June I learned that Kehri wished to make a statement. Two of 
his friends were there and they said he would tell the truth if he 
were promised a pardon. I said I could make no promise and 
that if accused wished to make a statement he could. I told him 
that power to pardon rested with the Court.” 

It is urged that we ought to draw 7 the inference from this 
that the Sub-Inspector of Hathras was holding out to Kehri a 
promise of pardon, and the confession was wrongly obtained, and 
therefore irrelevant under section 24 of the Evidence Act. The 
Government Advocate on the other hand contends that no such 
inference should be drawn, that the Sub-Inspector v r as quite 
justified in asking a man whom he had arrested to make a 
statement. He did not ask him to make an untrue statement 
or any particular statement, and he made no promise, and 
Muhammad expressly states that he told Kehri’ s friends that he 
could not promise a pardon. The Government Advocate further 
points out that it is not any statement made by Kehri to the 
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police that is offered in evidence, but the confession made to the 
Deputy Magistrate after Kehri had expressly stated to the 
Magistrate that he made his confession of Ms own free will 
without any inducement, threat or promise. 

The confession was taken in accordance with law : there is 
nothing whatever in the confession itself to show that Kehri was 
making it on account of any promise or inducement. After most 
careful and anxious consideration, I have come to the conclusion 
that there is nothing in the confession or the evidence to {( make 
it appear ” to us that the making of Kehri’s confession was 
caused by any inducement, threat or promise. This being so, the 
confession is relevant and must be taken into consideration, not 
only as against Kehri but also as against Bansidhar and Kanhala 
Lai Later on I will deal with the question how the confession 
ought to be considered with regard to each of the appellants. 
The case for the prosecution is that the false story about the 
press was told to Ghafur by Chandan, the uncle of Kehri. Kehri 
in his confession says that it was Chandan who told the story. The 
evidence of Riaz Bakhsh and Faiyaz Husain is that a stranger who 
gave his name as Bhopal came and told the story to Ghafur, 
The prosecution of course say that the man who called himself 
Bhopal was Chandan, There is some discrepancy between the 
evidence of these two witnesses and the confession of Kehri, 
Kehri says that Chandan came to Agra, had an interview with 
Ghafur, went away for three days and then returned, and after 
two or three days’ stay in Agra took away the deceased. Both 
Riaz Bakhsh and Faiyaz Husain only speak of Bhopal coming 
on the 12th and 13th. Faiyaz Husain says he did not come 
before. The two different accounts are not irreconcileablc 
because Bhopal might have come on the occasion mentioned by 
Kehri without either Riaz Bakhsh or Faiyaz Husain’s knowing 
of it. The point is only important as a test of the validity of 
Kehri’s confession, because I have not the slightest doubt, apart 
altogether from the confession, that a false story about the press 
was told to Ghafur by a strange man who called himself Bhopal. 
We will now consider whether the prosecution have proved the 
identity of Chandan, The prosecution relies first on the des- 
cription given from the first of the stranger who gave the name 
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Bhopal This coincides with the description of Chandan. Then 
comes the evidence that Kehri visited Chandan at their village 
Ranmagar ; that they left the village together, and there is strong 
evidence that Chandan was seen in Agra about the 12th or 18th 
of April : it is also proved that when Chandan returned to 
Ranmagar he had money and was able to redeem ornaments and 
purchase grain; lastly, there is the undoubted fact that Chandan 
has absconded. If we believe the confession of Kehri, we can 
have no doubt that Chandan and the man who gave his name as 
Bhopal were one and the same person. Kehri in his confession 
never mentions the name Bhopal. This does not at all show 
that the men were the same, perhaps rather the contrary. If, 
however, the confession was false and suggested by the police, it is 
hard to believe that Kehri would not have said that the murderer 
was Bhopal or that Chandan had given the name Bhopal. There 
is another discrepancy in the details of the story told by Kehri 
and by some of the witnesses for the prosecution. Kehri says 
(apparently speaking of the visit to the Railway station on the 
1 2th when the train was missed ): — <€ When we were going to 
the station Ghafur met an old man • • * and Glia fur had 

told him to tell his son to send paper cover to the station*" 
There is some inaccuracy about the translation. It would seem 
that what Kehri said was that Chandan had told Kanhaia La], 
that Ghafur had met the old man. This is much more probable, 
because of course Kehri was not going to the station with Chan- 
dan and Ghafur. Nevertheless the incident of meeting the old 
man and sending for the paper cover is represented as having 
taken place on the 12th and not on the 13th by him. Khwaja 
Bakhsh distinctly says that the incident took place on the 13th, 
and Ata-ullah makes It quite clear that the incident, if it 
happened at all, happened on the 18th. 

It may be that Kehri made a mistake in his confession about 
the day on which this happened. It is also possible that the 
Deputy Magistrate in recording the long statement mistook 
KehrPs meaning. The discrepancy certainly exists and has not 
been explained. Male Khan, who is alleged to be the old man 
whom Ghafur met, says that Ghafur did ask him to tell his son to 
send his prayer book and that be did so. He does not mention 
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the elate. This witness was considered a very hostile witness by 
the prosecution. He denied the rest of the statement he made 
before the committing Magistrate and his prosecution for false 
evidence has been ordered. There is also some discrepancy as to 
the dates of Chandan’s departure and return to his village 
Kamnagar. This uncertainty as to dates is almost universal in 
this country, so much so that one might almost suspect a case 
when the elates fitted in too well. The question is, do the 
several discrepancies I have mentioned cast such suspicion on the 
confession of Kehri as to make me disbelieve it, or any rate feel 
that I ought not to act on it? 

The circumstances mentioned in the confession could not 
possibly have been invented by the police. Kehri was on 
the best of terms with his employers Bansidhar and Kanhaia Lai. 
There is not the smallest reason why he should have implicated 
them unless he was compelled to do so by the police. Mr. Kedar 
Nath has told us that he was employed by Bansidhar and 
Kanhaia Lai to defend Kalian, and the petition of appeal of 
Kehri is signed by Mr. Kedar Nath as well as Mr. Satya 
Chandra . The confession of Kehri in part is corroborated by 
direct evidence; some of it absolutely uncontroverted ; it is also 
corroborated by certain facts and circumstances. After careful 
consideration I have come to the conclusion that the confession 
of Kehri is substantially true. 

TJh© next question is how far it can or ought to be used 
against the several accused. Kehri confessed himself to be one 
of the actual murderers of Ghafur Bakhsh and Muhammad Ayub ; 
his confession affected the other accused who were being tried 
for the same offence, and section 80 of the Evidence Act enacts 
that such a confession under such circumstances may be taken 
into consideration against the person who makes the confession 
and his co-accused. Section 3 of the Evidence Act explains 
or defines the expression ‘‘ proved ” as follows : — (( A fact is 
said to be proved when after considering the matters before it 
the Court either believes it to exist or considers its existence 
so probable that a prudent man ought under the circumstan- 
ces of the particular case to act upon the supposition that it 
exists. ?? I agree with the Full Bench decision in the -;pf 
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Empress v. Ashootosh Chuokerbutty that the meaning of the legis- 1907 
lative enactment in section 30 of the Evidence Act that a con- 
fession may be taken into consideration by the Court is that the 
Court may treat the confession in the circumstances provided 
for by the section as evidence. The weight to be given to Shards, J, 
such evidence and the way in which the Court ought to scrutinize 
such evidence is another matter depending upon the particular 
circumstances of every case, but in all cases the Court should 
approach the consideration of such evidence with the greatest 
caution and with at least the caution with which the Courts 
have always approached the consideration of the evidence of an 
accomplice or informer. In the end, it seems to me, that the 
question which the court must ask itself is, do we believe the 
confession? It is urged on behalf of the appellants 2 and 3 
that, if the Court were to believe all the evidence that has been 
given against these appellants other than the confession of Kehri, 
they could not be convicted, and that this being the case the con- 
fession of Kehri, cannot be used to supply the missing links in 
the chain of the evidence, and a passage in the judgment of 
Jackson, J. in the case I have just referred to is quoted in support. 

The learned Judge says, at p. 491 of the report : — “ In my 
opinion the confession spoken of in section 30 of the Evidence 
Act to put the intention of the Legislature into a common English 
legal phrase, is evidence , * . but I think at the same time 

it is not singly sufficient to support a conviction, that it is to say, 
an accused person other than he who has confessed cannot law- 
fully be convicted upon such confession alone, nor in my opinion 
ought he to be convicted on the ground of such confession corro- 
borated by circumstantial evidence unless the circumstances con- 
stituting corroboration would, if believed to exist, themselves 
support a conviction.” 

Now in the present case, if we believe the evidence, it is 
proved that appellants 2 and 3 had a motive for getting rid of the 
deceased. It is proved that the deceased was murdered by a per- 
son in their employment with the assistance of other persons. 

It is proved that the employ^ was on the best terms with his 
employers, and that he had any quarrel with the deceased other 
than the quarrel of his employers is not suggested* It is proved 
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that the murder was committed for a reward given to the mur- 
derers as the wage for the act, and there is evidence that one of 
the murderers, not the employ^ was seen with the two appellants 
shortly before the murder was committed. Now I think it must 
be admitted that all these facts, even if believed, would not war- 
rant the conviction of the appellants 2 and 8. The missing link 
in the chain of the evidence is that there is, apart from the con- 
fession, no evidence to show that the appellants 2 and 8, or either 
of them? instigated the servant or any one else to commit the 
murder, nor is there any evidence to show that the reward which 
was paid for the murder was paid by the appellants 2 and 3 or 
either of them. Can the missing links be supplied by the con- 
sideration of, or, as I prefer to call it, the evidence of the confes- 
sion of Kehri ? This High Court has decided that an accused per- 
son can be convicted on the unsupported evidence of an approver. 
I can imagine many cases in which it would be impossible for the 
Court to disbelieve a confession, and I can see no reason why a 
Court could not legally convict an accused person on the unsup- 
ported evidence afforded by the confession of a co-accused. At 
the same time I think that it is very seldom that a Court would 
or ought to convict on the unsupported evidence afforded by the 
confession of a co-accused or the evidence given by an accomplice. 
At the same time I cannot agree with the dictum of Jackson, J., 
in so far as he says in the passage quoted that such a conviction 
would be unlaw tub v-'an. 

As 1 have already said, I believe that the confession of 
Kehri is substantially true. Taken as a whole, it is amply 
corroborated by the other evidence in the case. A motive has 
been proved against Bansidhar and Kanhaia Lai, and Kehri, 
their servant, has confessed to having taken part in the actual 
murder. I feel that I am bound to act on the confession. I 
have already pointed out that the evidence against Bansidhar is 
not the same as against Kanhaia Lai. I have very little doubt 
that lie knew of and approved of the murder, but I do not think 
that it would be safe to convict him, I would therefore dismiss 
the appeals of Kehri and Kanhaia Lai and acquit Bansidhar, 

Bv the Court. — The appeal of Bansidhar is admitted,. The 
conviction and sentence in his case are set aside. The appeals of 
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Kehri and Kanhaia Lai are dismissed; the conviction and sen- 
tences are confirmed; and we direct that the latter be carried out 
according to law. 


APPELLATE CIVIL. 


Before Mr. Justice Saner ji and Mr. Justice Aihmn. 

HAM SHANKAR LAL (Defendant) GANESH PRASAD and another 
(Plaintiffs) and BALDEO DAS and others (Defendants).* 

■ indu daw — Title acquired under ' will of deceased wife — Property devised 
subject to mart gag es — Compromise of claims of reversioners to estate of 
wife 1 # father —Nature of devisee 9 s title not thereby altered. 

One Mimni Lai, died leaving certain property, of which his widow Jasoda 
K uu war took possession. Jasoda Kunwar died leaving the property by lier 
will to her daughter Anpurna, who also died after making a willleaviug the 
property in question to her husband Ram Shankar Lai. 

Both the wills provided that the devisee was to pay off certain incum- 
brances existing on the property. After the death of Anpurna the property 
was claimed by the reversionary heirs to Munni Lai’s estate, but this claim 
was settled by a compromise by which Ram Shankar Lai gave certain land to 
the claimants in consideration of their entirely withdrawing their claim to 
the rest of the property. 

Meld that the compromise did not convey to Ram Shankar Lai the title of 
the reversioners; but that ho took under the will of his wife and could not 
therefore raise any defence to a suit for sale brought by the mortgagees 
which Jasoda Kunwar or Anpurna could not themselves have raised. Muni 
Mewa Kunwar v. Mani Hulas Kunwar (I), Gobind Krishna Narain v. Abdul 
Qayyum (2) and Bachite Kunwar v. Bharam Das (3), referred to. 

This was a suit for sale on a mortgage. The mortgage was 
executed on the 16th of March 1894, by Gaya Prasad and Jasoda 
Kunwar in favour of the predecessors in title of the plaintiffs. 
The mortgage comprised (1) certain immovable property former- 
ly of Munni Lai, the husband of Jasoda Kunwar; (2) mortgagee 
rights in certain properties acquired after the death of Munni 
Lai by Jasoda Kunwar, and (3) property, partly proprietary 
rights and partly mortgagee rights belonging to Gaya Prasad. 
By her will dated the 9th of July 1894 Jasoda Kunwar left all 
her property to her daughter Anpurna, and Anpurna, on the 13th 

* First Appeal Xo. 268 of 1904 from a decree of Bubn Pramatka Hath 
Banerji, Subordinate Judge of Benares, dated the 5tk of August 1904. 


(1) (1874) L.E.,1 I. A. 157. 


(2) (1903) I. L. R, 25 All,, 540 
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of February 1896, made a will in favour of her husband Earn 
Shankar Lal. Both mother and daughter died in February 
1896. Both the wills above referred to provided that the legatee 
was to pay off incumbrances already existing on the property. 
In this suit Ram Shankar Lal pleaded, inter alia , that he was 
not liable to satisfy the mortgage debts inasmuch as he was not 
in possession under the will of Anpurna, but by virtue of a deed 
of acquittance executed in his favour by Bhagwan Das and Mata 
Badal, the nephews of Munni Lal, who were reversioners to the 
estate of Munni Lal after the death of Anpurna. The Court 
of first instance (Subordinate Judge of Benares) decreed the 
greater portion of the plaintiffs’ claim, and from this decree the 
defendant Ram Shankar Lal appealed to the High Court. 

Babu Jogindro Nath Ghaudhri , Babu Satya Chandra 
M ulcer ji and Munshi Gulzari Lal , for the appellant. 

The Hon’ble Pandit Sundar Lal , Maulvi Muhammad Ishaq 
Khan and Babu Durga Char an Banerji , for the respond- 
ents, 

Banerji and Airman, JJ. — This appeal arises in a suit 
brought for sale upon a mortgage executed on the 16th of March 
1894, by Gaya Prasad and Musammat Jasoda Kunwar in favour 
of the predecessor in title of the plaintiffs respondents. Musam- 
mat Jasoda Kunwar was the widow of one Munni Lal, who died 
on the 8th of January 1883. They had a daughter named 
Anpurna Kunwar, who was married to the appellant Ram Shan- 
kar Lal. Both Jasoda Kunwar and Anpurna Kunwar died in 
February 1896. Jasoda Kunwar, before her death, made a will 
on the 9th of July 1894, in favour of Anpurna, and Anpurna, on 
the 13th of February 1896, made a wall in favour of her husband 
Ram Shankar Lal. The latter is in possession of the bulk of the 
mortgaged property since the death of his wife Anpurna Kunwar, 
Gaya Prasad, one of the mortgagors, is also dead. He is repre- 
sented in this suit by his son Baldco Das. The properties com- 
prised in the mortgage consisted of— 

(1) certain immovable property which admittedly had belong- 
ed to Munni Lal ; 

(2) mortgagee rights in certain properties acquired by Mu- 
sammat Jasoda Kunwar after Munni LaTs death j and 
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(8) property which stood in the name of Gaya Prasad consist- 
ing partly of proprietary rights and partly of mortgagee 


Ram 

Shaxkae 

Lai. 


The Court below has decreed the claim save as to certain 
items of property, which, it has held, formed part of the estate of 
Mimni Lai to which Jasoda Kunwar succeeded. Baldeo Das, 
the son of Gaya Prasad, has submitted to the decree. Earn 
Shankar Lai, who resisted the claim in the Court below, has 
preferred this appeal. An objection under section 581 of the Code 
of Civil Procedure has been filed by the plaintiffs respondents in 
regard to that portion of the claim which has been dismissed. 

One of the pleas taken in this appeal was that no decree could 
be legally made for the sale of the mortgagee rights. This plea 
was supported by certain rulings of this Court, but, as we had 
doubts as to the correctness of those rulings, we referred the 
question to a Full Bench. The Full Bench has held that a decree 
for the sale of mortgagee rights can legally be passed in favour of 
a sub-mortgagee.* This decision of the Full Bench disposes of 
the 4th plea taken in the memorandum of appeal. 

The first two pleas raised on behalf of the appellant are that 
no portion of the consideration for the mortgage in suit was receiv- 
ed by Jasoda Kunwar and that she executed the mortgage under 
the influence of the other mortgagor Gaya Prasad. 

As regards the first of these pleas, it appears that the mortgage 
in question was executed in lieu of two prior mortgages, one of 
which was made by Gaya Prasad and the other by Jasoda 
Kunwar. We have considered the evidence, and it is clear that 
there was valid consideration for the mortgage in suit. 

As to the plea of undue influence, the Court below found 
against the appellant and the learned advocate was unable to refer 
us to any evidence which would warrant us in coming to a differ- 
ent conclusion. . A, 

It is next urged on behalf of the appellant that the properties 
comprised in the mortgage either belonged to Mimni Lai or were 
acquired with funds left by him, and that such of the mortgaged 
properties as stood in the name of Gaya Prasad also belonged to 
Munni Lai, Gaya Prasad being only a benamidar . It is 

# Supra, p. 885. 
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contended that this being so, the mortgagee was bound to prove 
legal necessity for the mortgage made by Jasoda Kunwar and 
that he had failed to do so. 

On behalf of the respondents it is argued that it was not open 
to the appellant to raise the above contention, inasmuch as he 
derived title under the will of his wife Anpurna Kunwar, who 
aeain derived title under the will of her mother Musammat 
Jasoda Kunwar, and, as the appellant is admittedly not the rever- 
sioner to the estate of Munni Lai, he cannot set up any defence 
which Musammat Jasoda Kunwar could not have put forward. 
In our opinion this contention of the respondents must prevail. 

We may mention that in the will whereby Jasoda Kunwar 
bequeathed the property to her daughter it was distinctly provided 
that she was to pay off the incumbrances already existing on the 
property. There is a similar provision in the will made by 
Musammat Anpurna in favour of the appellant. If, therefore, 
the appellant took the property under that will, he took it subject 
to the incumbrance in favour of the plaintiffs, and he cannot plead 
that he is not bound to discharge it. He, however, contended in 
the Court below in the 12th paragraph of his written statement, 
and he also contends here, that he is not in possession under the 
will, but has acquired the property by virtue of a deed of acquit- 
tance executed in his favour on the 21st of January 1898, by 
Bhagwan Das and Mata Badal, the nephews of Munni Lai, who 
were reversioners to his estate after the death of his daughter 
'Anpurna. We have, therefore, to consider what title the defen- 
dant has acquired to the property. The document referred to 
above is printed at page 32 of the appellant’s book. It recites 
that after the death of Anpurna u Ram Shankar Lai, her hus- 
band, has been, under a will executed by Musammat Anpurna 
Kunwar on the 13th and registered on the 14th of February 
1896, in proprietary possession of the entire property mentioned 
in the said will.” The above extract negatives the defendant’s 
allegation that it was under this document and not under the will 
that he got possession. In our judgment the title of the appel- 
lant to the property in question is derived from the will of his 
wife and the document referred to above only affirms and 
recognizes that title. 
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" After stating that disputes had arisen between Ram Shankar 
Lai and the executants regarding the validity of the will execut- 
ed by Aupurna, and that the executants were contemplating the 
institution of a suit, against Bam Shankar Lai for possession of the 
property, the document proceeds: — fi But thinking that we, the 
executants, shall have to undergo a good deal of trouble in carry- 
ing on the litigation, and that the result of the suit was also 
uncertain, wo settled the matter with Ram Shankar Lai aforesaid 
through the intercession of some of the members of the brotherhood 
in this way that Ram Shankar Lai aforesaid gave 11 bighas 17 
biswas of land specified below, to us, and we, the executants, 
accepted and took the 11 bighas 17 biswas of land in lieu of our 
entire right which we had to the property left by Munni Lai and 
Musammat Jasoda Kunwar, our paternal uncle and aunt (respec- 
tively) and relinquish our claim to the entire movable and 
immovable properties, specified below, being the estate of Munni 
Lai and Musammat Jasoda Kunwar. We, the executants, and 
our heirs and representatives shall never have any kind of claim 
to or charge on the movable and immovable properties left by 
Munni Lai and Musammat Jasoda Kunwar.” It is contended 
that this constitutes a transfer to Ram Shankar of the reversionary 
rights of Bhagwan Das and Mata Badal, the executants oi the 
deed, and entitles him as representative of those persons to ques- 
tion the validity of the mortgage on. any of the grounds on which 
those persons could have questioned it. We are unable to accede 
to this contention. We think that by this deed the executants 
of it, in view of the trouble and uncertainty which would attend 
a suit for possession of the property, relinquished their claim to 
the property, waived their claim to bring such a suit, and admit- 
ted the title by virtue of which Ram Shankar Lai was then in 
possession. It did not in our opinion clothe Ram Shankar Lai 
with all the rights which the executants had as reversioners to 
Munni LaPe estate. In support of this view we may- refer to 
what was said in the following cases : — Rani Mewa Kunwar v. 
Rani Hulas Kunwar (1), Oobind Krishna Narain v. Abdul 
Qayyum (2), Bachhe Kunwar v. Dharam Das (3), As 

(1) (1874) Ti. 11., 1 t A., 157, at p, 168. (2) (1903) I. L. R., 25 AIL, 

. ; 546, at p, 575. 

(8) (1906) I. L. R. f 28 All., 352. 
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observed by their Lordships of the Privy Council in 'the case first 
mentioned, the deed of acquittance, which in reality is a com- 
promise, (< is based on the assumption that there was an antece- 
dent title of some kind” and it <( acknowledges and defines 
what that title is.” In this view Ram Shankar Lai took the 
property under the will made in his favour and under the terms 
of the will he took it subject to the liabilities which existed 
on it. 

This relieves ns of the necessity of considering the question 
as to what portion, if any, of the mortgaged properties formed part 
of Munni Lai’s estate and whether there was legal necessity for 
the mortgage. 

In this view the plaintiffs are entitled to a decree for sale of 
the whole of the property covered by the mortgage. The result 
is that we dismiss the appeal with costs and allow the objections 
of the respondents under section 501 of the Code of Civil Pro- 
cedure with costs. We vary the decree of the Court below by 
directing that the decree be for the sale of all the property com- 
prised in the mortgage. We extend the time for payment of the 
mortgage money to the 26th September 1907. Up to that date the 
plaintiffs will get interest 'on the amount of the mortgage debt 
at the contract rate and thereafter at 6 per cent, per annum 
until date of realization. 


Decree modified- 
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FULL BENCH. 

Mefore Sir John Stanley, Knight, Chief Justice, Mr. Justice Sir George Knox 
and Mr, Justice ‘Richards* 

BIHA HI LAL (Defendant) ©. OHUNNI DAL (Plaintiff),^ 

Ci Hi Procedure Code, serf ions 521, 522 — Arbitration — Award — Decree on judg- 
ment in accordance with the award — Appeal. 

The matters in dispute between tbc parties to a suit pending in the 
Court of a Munsif were referred to arbitration. An award was delivered by 
the arbitrator to which objections were filed to the effect that the arbitrator 
laid been guilty of misconduct. Those objections were, however, overruled 
and decree was passed which was in accordance. with, and not in excess of, the 
terms of the award. . 

MM that no appeal from such a decree “would lie, the sole ground being 
that the arbitrator had been guilty of misconduct. Sham Lai v, Misri 
Kmwar (1) distinguished. Gkulam Khan v. Muhammad Hass an (2) followed. 

This appeal was referred to a Full Bench upon the recom- 
mendation of Knox and Rich aids, JJ., and for the reasons 
stated in the referring orders, which were as follows- The facts 
of the ease appear from the referring order delivered by Knox, 

J. 

Knox, J.— This appeal is brought from an order passed 
under section 562 of the Code of Civil Procedure, The matter 
in dispute between the parties had been at their request referred 
to arbitration by the Court which was trying the suit. The 
arbitrator appointed by the Court returned an award, and to the 
award so returned objection was taken by the plaintiff in the 
suit under section 521 of the Code of Civil Procedure, He set 
out in his objection certain facts, and upon those facts charged 
the arbitrator with misconduct. The learned Munsif, before 
whom the award was, considered the award and the objection 
and came to this conclusion u No misconduct has been shown, , 
and the objection is only frivolous and vexatious.” The plaintiff 
then went in appeal, and the appeal was heard by the Additional 
District Judge of Aligarh. He considered afresh the alleged 
misconduct and found that the circumstances of the case suffici- 
ently warranted misconduct on the part of the arbitrator as 

* first, Appeal. No. 75 uf 1906 from an order of Dabu Khettba Mohan 
Ouoaii, Second Additional Judge of Aligarh, dated fcbe 8th of June 1906. 

(1) Supra, p. (2) {mi) L L. Li, 29 Calc,, 167. 


458 


THE INDIAN EAW RJSPOBTS, 


l VOL, XXIX. 


explained in the case of Ganga Sakai v. Lekhraj Singh (1). He 
held that the award was in his opinion bad in law; set aside the 
decree which had been given upon the award, and remanded the 
case under section 562 of the Code of Civil Procedure* It has 
nowhere been suggested, and indeed it cannot be suggested, that 
the decree which the Munsif gave was in excess of, or not in 
accordance with, the award. 

Before us it is contended that the lower appellate Court has 
no jurisdiction to hear the appeal which was presented to it, and, 
but for a decision to which I shall presently refer, I should have 
held that both by Statute and by a Full Bench ruling of this 
Court the matter was cmeluded and that no appeal did lie. It 
is contended for the respondent that the provisions of section 522 
are not exhaustive and that under section 540 an appeal does lie 
from the decree. Now section 540 runs as follows : — “ Unless 
when otherwise expressly provided by this Code or by any 
Other law for the time being in force, an appeal shall lie from the 
decrees, or from any part of the decrees, of the Courts exercising 
original jurisdiction to the Courts authorized to hear appeals 
from the decisions of those Courts/* It seems to me, especially 
bearing in mind that the right of appeal is a right created by 
Statute and does not lie where the Statute does not make provi- 
sion for it, that section 522 is one of the exceptions to which 
section 540 refers when it says that “ unless when otherwise 
expressly provided by this Code, etc/* There is further a Full 
Bench Killing of this Court 76 ra him Ali v. Mohsin Ali (2), 
and there is the Privy Council judgment in Ghulam Khan v. 
Muhammad Hassan (8). In this last named case the same 
contention that section 522 was: not exhaustive was raised, and 
in spite of it their Lordships of the Privy Council held that 
they “ would be doing violence to the plain language and the 
obvious intention of the Code, if they were to hold that an appeal 
lies from a decree pronounced under section 522, except in so 
far as the decree may be In excess of or not in accordance with the 
award. The principle of finality which finds expression in the 
Code is quite in accordance with the tendency of modern decision 
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in this country. The time has long gone by since the Courts 
of this country showed any disposition to sit as a Court of Appeal 
on awards in respect of matters of feet * ” See Adams v. Great 
North of Scotland Railway Company (1). 

The learned vakil for the respondent^ however* called our 
attention to a very recent case — Sham Lai v. Misri Kunwar , 
F. A. No* 98 of 1905. The decision is one. entitled to our most 
careful consideration, but, with the utmost respect to the learned 
Judges who decided it, I find it impossible to distinguish that 
case from the present, and, in view of the circumstances already 
set out, to follow it. So far as I can see the ruling of their Lord- 
ships of the Privy Council reported in I. L. R., 29 Calc., 167, 
was not cited. In Sham Lai v. Misri Kunwar the objection 
of misconduct was taken in the Court to which the award was 
returned, and the Court overruled it in the following words 
a X hold that the arbitrator did hold meetings and make inquiry 
and did make the award.” This was a finding by the Court in 
spite of the arbitrator himself having said that the award sub- 
,1 mitfcod by him was a bogus award. As so much stress is kid 
upon this case, I think it better to refer this case to a Full Bench 
in order that the point that arises, viz., whether, when an objec- 
tion of misconduct to an award has been heard and decided by 
the Court to which an award was returned, and the objection has 
been overruled, and the decree which followed upon the award 
is not, in excess of and. is in accordance with the award, an 
appeal still lies upon any point, or whether that decree is not as 
regards appeal absolute and final. 

Rickards, J,— This is an appeal from a decree made on an 
, /award. It is not alleged that the decree is in excess of or notin 
accordance with the award. The defendant contends that, under 
the provisions of section 522 of the Code of Civil Procedure no 
appeal lay to the lower appellate Court. Section 506 of the Code 
provides that the parties may refer any matter in difference 
between them in suit to arbitration. Due care is taken that the 
matters shall only be referred to arbitration when the parties 
l make the application in person or through their pleaders, who 
must be specially authorized in writing to do so. Parties are not 
( * (1) L,l<*,18yj, A, C.,31. 
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bound to refer their differences to arbitration. They do so 
entirely of their own motion and of their own accord. Section 
521 provides that no award made after matters have been referred 
shall be set aside except on certain grounds which are specified 
in the section. Section 522 provides that if no application is 
made to set aside the award, or if the Court after hearing an 
application to set aside the award has refused to do so, the Court 
shall proceed to give judgment according to the award. The 
section then continues ; — ■“ Upon the judgment so given a 
decree shall follow . . . . No appeal shall lie from such decree 
except in so far as the decree is in excess of or not in accordance 
with the award.” It seems to me very clear that the Legislature 
intended that where parties of their own free will submit their 
differences to arbitration, they should have the opportunity of 
attacking the award provided by section 521 and no other oppor- 
tunity. Parties who submit their differences to arbitration must 
be taken to have notice of the provisions of the Code. They 
cannot complain if in occasional cases a decree follows a doubtful 
or even a bad award. This seems to me to be the view that was 
taken of the section by the Privy Council in the case referred to 
by my learned colleague. The attention of the Court when de- 
ciding the First Appeal No, 98 of 1905 does not appear to have 
been called to the case of Ghulam Khan v. Muhammad Hassan 

On this the appeal was directed to be laid before a Bench 
consisting of the Chief Justice and Knox and Richards, JJ* 

Munshi Gulzari Lai , for the appellant, submitted that the 
Court of first instance having overruled the objections taken to 
the award and made a decree in accordance therewith, the lower 
appellate Court had no jurisdiction to touch that decree even if the 
award were void- — Ghulam Khan v. Muhammad Hassan (1). 
But here the award was not void : it was impeached only on the 
ground of misconduct, and the decision of the first Court upon 
this question was final— Ibrahim AH v. Mohsin AH (2), 

Dr. Salish Chandra Bamrji, for the respondent, submitted 
that an appeal would lie from a decree purporting to be passed 
In accordance with a so-called award where there was no award 
(1) (im) L U It.* 29 Calc.,. 167. (2) (1890) 1, L. it, 18 All, 
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in law. Section 522 of the Code of Civil Procedure presupposes 
a valid and legal award. This was the established doctrine of 
all the Indian Courts before the Privy Council judgment in 
Ghnlam Khan’s case was pronounced, and that had not in any 
way altered the law. Here the award was bad in law for “the 
refusal to receive proof where proof is necessary is fatal to the 
award” — Russell on Arbitration, 9th ed., p. 143. The case of 
Sham Lai v. Misri Kuwunr (1) was in point, for there the ob- 
jection taken to the award was one purely of misconduct, and it 
was treated and adjudicated upon as such in the Court below; and 
in the High Court it was held that there was “ no legal award ’ 
by reason of the grave misconduct of the arbitrator. 

The appellant was not called on to reply. 

Stanley, C.J. — I am clearly of opinion that no appeal lies in 
this case. Section 522 of the Code of Civil Procedure provides 
that where a decree has been passed in accordance with an 
award “ no appeal shall lie from such decree except in so far as 
the decree is in excess of or not in accordance with the award.” 
All that is alleged in this case is that the arbitrator was guilty of 
misconduct. It is admitted that the decree is in accordance with, 
and not in excess of, the award. This being so, it appears to me 
that the Legislature in very clear terms has prohibited the insti- 
tution of an appeal. There appears to have been some mis- 
apprehension of a judgment delivered by a Bench of this Court of 
which I was a member in P. A. No. 98 of 1905 (Lala Sham Lai 
and another v. Musammat Misri Kunwar). In that case I and 
my colleague set aside a decree passed upon a so-called award, 
on the ground as clearly appears from the judgment that there 
was no award in fact or in law. The arbitrator who is said in 
that ease to have made the award, was examined and he deposed 
that he did not make any award in the presence of the parties ; 
that the award then before the Court was in his bag, but that he 
did not intend to make it; that it was “ only to threaten the par- 
ties that lie kept in his bag the award and also another of an 
entirely contrary nature.” The suggestion in. that case made by 
the learned counsel for the appellant was that somebody had 
abstracted this so-called award from the bag and filed it in Court. 
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We were not disposed to entertain that suggestion, but both my 
colleague and myself came to the conclusion that the paper winch 
was filed was not intended by the arbitrator to be his award or 
to be the basis of a decree, and therefore it was we set aside the 
decree. That is not the case here. The case here is that of an 
award actually prepared by the arbitrator and filed in Court by 
him— an award which he intended should be acted upon and should 
form the basis of a decree. It is alleged that lie was guilty of 
misconduct in not hearing the evidence of certain witnesses. If 
he was guilty of misconduct, the course open to the parties was to 
proceed under section 521. It appears to me that the question 
before us is concluded by the decision of their Lordships of the 
Privy Council in the case of Ghula/ni Khan v. Muhammad 
Hassan (1). I would, therefore, allow the appeal. 

Kxox, J.— I am also of opinion that in this case there was 
an award, and all that was alleged against the award was mis- 
conduct on the part of the arbitrator. The alleged misconduct 
was inquired into and the Court finding no misconduct proved, 
overruled the objection and passed a decree which was in accor- 
dance with and not in excess of the terms of the award. The 
result was that no appeal lay to the District Judge, and the order 
of remand passed by him must be set aside. 

The learned Chief Justice has distinguished the case which 
was relied on by the learned advocate for the respondent and 
shown that it has no application to the case before us. 

Richards, J. — I also allow the appeal. My reasons are 
given in the order of reference delivered on the 15th of March 
1907. 

By the Court.— The order of the Churt is that the appeal be 
allowed and the order of remand of the lower appellate Court be set 
a fide and the decree of the Munsif of Kasganj be restored with 
costs in all Courts. 

Appeal decreed* 

(I) (1901) T. L. i, 29 Calc,, 


VOL. XXIX.] ALLAHABAD SEKJfcS. 

APPELLATE CIVIL.' 


Before Mr. Justice AiTcman . . 

SHEO N AKA IX (Defendant) ©. NUB MUHAMMAD and another (Plain. 

TOPS.. *" A\- -A::";,..; A A.V 

Execution of decree Sale in execution - Purchase of share in property to some 
extant incumbers i — Presumption — Civil Procedure Code, section 3X8 — 
Act Mo. XV of 1 877 ( Indian Limitation Act), schedule II, article 138— 

A 8mi\ ( for possession. , ’ 

A; Wherein execution of a simple money decree an undivided share in immo- 
vable property, part of which was subject to mortgages, was sold, it was held 
that in the absence of specific indications to the contrary it must be pre- 
sumed that the share sole! was, as far as might be, the share which was not 
; Incumbered. . 

Held also that the fact that an application under section 318 of the Code 
of Civil Procedure made by an auction- purchaser has been rejected® 5 s made 
beyond time is no bar to a suit for possession of the property purchased. 
Sent Mohan Mania v. Hthagohan Pin Pandey (1) and Kishori Mohan Boy 
Choiodhry v. Chunder Math Pal (2) followed. 

The facts of this case are as follows : — • 

One Parana Singh owned an undivided share in a village, amount- 
ing to 9 annas 11 pies, 8 chatake. Oat ofthisshare he mortgaged 4 
annas to SheoNarain. Another 2 anna share he mortgaged to one 
Magau Lai. The rest was free from incumbrances. One Kale 
Khan, the predecessor in title of the plaintiffs, held a simple money 
decree, against Parana, in execution of which a 4 anna share was at- 
tached and sold, and purchased by Kale Khan and Lai Khan for 
Rs, 100. In February 1902, the plaintiffs applied under section 318 
of the Code of Civil Proced ure to be put into possession of the 
property purchased . This application was, however, rejected on 
the 1st March 1902 as beyond time. The plaintiffs then instituted 
the present suit to obtain possession of the share purchased by them. 
The unincumbered residence of Param’s original share was repre- 
sented by 3 annas, 11 pies and S cliataks, and this had been given 
by Param’s widow, Musammat Maharani to Sheo Narain. 

The Court of first instance (Munsif of Lalitpur) found that 
the share purchased by the plaintiffs was the 4 anna share 

* Second Appeal Ho. 521 of 1905, from a decree of A. Sabonadiere, Jgscpi 
District Judge of Jhansi, dated the 8th of March 1905, reversing a decree 
Of B&buLadli Prasad, Munsif of Lalitpur, dated the 3rd of January 1905, 

(1) (1883) L L. 9 Calc., 802. (2) (1887) l L. B., 14 Calc, 844 

62 AAA 
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mortgaged to Sheo Narain and subject, to his decree. The lower 
appellate Court, however, came to a different conclusion and 
decreed the plaintiffs* suit. The defendant Sheo Narain appealed 
to the High Court. 

Mr, Q, IF. Ddlon and the Hoiffble Pandit Madan Mohan 
Malmiy(i } for the appellant. 

HonTle Pandit Sundar Lai , for the respondents. 

Aikman, J. — This appeal arises out off a suit brought by the 
plaintiffs respondents to obtain possession of certain immovable 
property under the following circumstances. One Parana owned 
an undivided share in a village. The extent of his share was 9 
annas 11 pies 8 chataks, that is, he held a 10 anna share all but 
a very small fraction. Of this share he mortgaged to Sheo 
Narain, defendant, appellant here, a 4 anna share. Another 
2 anna share he mortgaged to one Hagan Lai. The rest was 
free from incumbrance. Kale Khan, the predecessor in title of 
the plaintiffs, held a simple morey decree against Parana, in 
execution of which he applied for attachment of a 4 anna share 
out of Parana* s estate. A 4 anna share was attached, sold and 
purchased by Kale Khan and Lai Khan on the 20th of April 
1895 for a sum of Us, 100. In February 1902, the 
plaintiffs applied under section 318 of the Code of Civil Pro* 
cedure to be put into possession of the property purchased. Their 
application was rejected on the 1st of March 1902 as beyond 
time. The plaintiffs thereafter instituted the suit out of which 
this appeal arises to obtain possession of the property which they 
alleged they had bought. The mortgage in favour of the appel- 
lant Sheo Narain was a mortgage by conditional sale. At the 
time when Kale Khan put his simple money decree into execu- 
tion, Sheo Narain had already got a decree nisi for foreclosure 
which was subsequently made absolute. Magan Lai, the other 
mortgagee, also got his mortgage against the 2 anna share enforced 
by a decree. Param then died. His widow Musammat Maharani 
made a gift of the remaining 3 anna 11 pie 8 ehatak share to 
the appellant Sheo Narain. The suit is to recover possession of 
that share as representing what was sold at the auction to the 
predecessor in title of the plaintiffs. The Court of first instance 
foaud that the share purchased at auction was the 4 anna share 
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mortgaged to Sheo Narain and subject to his decree. On appeal 
the learned District Judge came to the opposite conclusion and 
decreed the plaintiffs* suit. The defendant Sheo Narain comes 
here in second appeal The case has been very fully and ably 
argued by his learned counsel. But the arguments of the learned 
counsel have foiled to satisfy me that the decision of the learn- 
ed District Judge is wrong. At the time of the attachment in 
execution of the simple money decree, the judgment-debtor Param 
possessed only the equity of redemption in 6 annas oub of his 
estate, the remainder, i.e. } 4 annas all but a minute fraction, 
was unincumbered. There is nothing to show that when the 
decree-holder applied for attachment of a 4 anna share in execu- 
tion of his money decree, he meant to or did apply for the attach- 
ment of an incumbered 4 anna share of his judgment-debtor. 
The presumption would be entirely against his having done so* 
The sale notification has not been produced, and there is nothing 
to show wheat was advertised for sale. In the paper showing the 
property attached in execution of the simple money decree it is 
described as a “ 4 anna share in maiiza Jagafcpura, valued, at 
Us. 50 standing in the name of Param. ” No mention is made 
in this fard-i-ialiqa of any incumbrance. The learned counsel 
relies upon a paper which has been produced and which is called 
fard-i-ldt 9 or list of purchasers at auction. It is true that in 
this there is a reference to an incumbrance of Rs, 148. How 
this came to be entered in the farcl-i-ldb is explained by the 
learned Judge. The share advertised for sale being an undivid- 
ed 4 anna share and 6 annas of Patands property being under 
mortgage, a portion of the 4 anna share attached must in any 
ease have been subject to incumbrance. I fully agree with the 
learned District Judge in holding that the presumption is in 
favour of the auction purchaser having bought unincumbered 
property so far as it was possible for him to do so. This disposes 
of the first three pleas in the memorandum of appeal. The fourth 
plea was based upon the decision in the case of Baja Inayat 
Singh v. Izzat-wn-nissa Begam (1). In my opinion that case 
is distinguishable from the present case, for there, on the appli- 
cation of the auction purchaser himself, the property had been 
(1) (1904) I, L. R., 97 All., 97, : . . . V l-o 
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notified as subject to incumbrance, which is not the case here* 
The last plea is that such a suit as this is not maintainable* In 
my opinion there is no force in this plea* The suit is one of the 
suits described in article 138, schedule II, of the Limitation Act* 
The mere fact that the auction purchasers or their representa- 
tives failed to apply within time to be pot in possession under 
section 318 of the Code of Civil Procedure does not deprive them 
of their right to bring a regular suit, vide Bern Mohun Bania v. 
Bhagoban Din Pandey (1), Kishori Mohun Roy Ghowdkry v. 
Chunder Nath Pal (2). I have not been referred to any case 
in which an opposite view has been taken. For the above 
reasons I am of opinion that the appeal foils, and it is dismissed 
with costs* 

Appeal dismissed. 


REVISIONAL CIVIL. 


Before Mr- Justice Richards . 

ASHIQ ALT (Petitioner) v. MOTI LAL (Opposite Pabty). # 

Civil Procedure Code , motion 336 — Insolvency — Security for filing applica- 
tion by judgme?it*debtor to be declared insolvent. 

The petitioner gave security for one Aziz, who had been arrested in exe- 
cution of a decree. He deposited a sum of money in Court on condition if an 
application which was to be made by Aziz within a time specified to bo de- 
clared insolvent was rejected on any ground whatever, the amount deposited 
would be paid to the decree-holder. The judgment-debtor duly presented his 
application for a declaration of insolvency, but before any order could be 
passed on it ho died Held that the condition of the security was not ful- 
filled, and the decree-holder wan not entitled to the money deposited by 
the surety. Krishnan Nayar v. Xttinan Nayar (3) referred to. 

One Aziz having been arrested in execution of a Civil Court 
decree, one Syed Ashiq Ali deposited a sum of money for him in 
Court as security. The terms of the security were that if au appli- 
cation which was to be made by Aziz within a time specified to 
be declared insolvent was rejected on any ground whatever, the 
amount deposited would be paid to the decree-holder. Aziz duly 
made his application to be declared insolvent ; but before any 

• Civil Revision Xo, 64 of 1006. 

(1) (1883) J. L. R., 9 Calc., 602. (2) (1887) X. L. B., 14 Calc., 644. 

(3) (1901) 1. h, R. 24 Mad,, 637, 
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order could be made on It he died, on the 16th April 1906. On the 
19th April 1906, the decree-holder applied for the payment to him 
of the njoney deposited by Syed Ashiq Ali. The Court, however, 
refused this application, but subsequently, on a fresh application, 
made to it, directed that the money should be paid. Against this 
order Syed Ashiq Ali applied in revision to the High Court. 

Mimslii Gokul Prasad , for the applicant. 

Dr. Satish Chandra Banerji , for the opposite party. 

Eicbabbs, J. — -A decree was obtained against one Aziz. In 
execution of that decree Aziz, the judgment-debtor, was arrested. 
After some time Syed Ashiq Ali deposited a sum of money as 
security in Court. The terms of security were that if an 
application which was to be made by Aziz within a time speci- 
fied to be declared insolvent was rejected on any ground what- 
ever, the amount deposited would be paid to the decree-holder. 
Aziz duly made his application to be declared insolvent. Before 
any order could be made Aziz, the judgment-debtor, died on the 
16th of April 1906. On the 19th of April the decree-holder 
applied to the Court that the money deposited by Syed Ashiq Ali 
should be paid to him. The Court made an order on the 21st of 
April refusing this application on the ground that the security 
was only given to secure the appearance of the judgment-debtor* 
The learned Judge had evidently in his mind the provisions 
of section 336 of the Code of Civil Procedure, which provides 
that when a judgment-debtor is arrested the Court is to release 
him if he furnishes security that he will appear when called 
upon and will within one month apply to be declared in~ 
solvent* On the 24th of April the decree-holder made a fresh 
application that the money should be paid to him and on the 
24th of May 1906, notwithstanding the order of the 21st April 
1906, the Court ordered that the amount deposited by Syed 
Ashiq Ali be paid over to the decree-holder. This is the order 
which the applicant now asks to set aside in revision. The 
security which was furnished was not in strict accordance with 
the provisions of section 336. The security went so far as to 
underlake that if the application of the judgment-debtor to be 
declared insolvent was rejected, on any ground whatever, the 
money should be paid to the decree-holder. It seems to me that 
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on the merits the decree-holder was not entitled to get this 
money. The application of the judgment-debtor was never re- 
jected. His death rendered an order under section 351 of the 
Code of Civil Procedure impossible, and even assuming that the 
security was bound to the full extent of his undertaking when he 
deposited the money, in my judgment, the Court ought to have 
given back to him the money deposited after the death of the 
judgment-debtor. The decree-holder contends that, even assum- 
ing that the decision complained of is wrong, this Court ought 
not to interfere in revision. This contention is met by the appli- 
cant by pointing out that so long as the order of the 2 1st of April 
stands, the lower Court had no jurisdiction whatever to make 
the order of the 24th of May 1906. Under all the circumstances 
I think that this is a case which I should entertain in revision. 
As I do entertain it, I think on the general merits Syed Ashiq 
Ali is entitled to the money deposited in Court. In an exactly 
similar case — Krishnan Nayar v. Ittinan Nayar (1) it was held 
that where the judgment-debtor died before the expiration of 
the time granted for making an application for insolvency, the 
security w released. I allow the application and set aside the 
order of the 24th of May 1906. I make no order as to costs. 

Application allowed* 


Before Mr. Justice Richards, 

J. G. WILLIS AND OTHERS (applicants) u. JAW AD HUSAIN and others 
(Opposite parties)® 

Civil Procedure Code, sections 622,623, 62 § and Review of judgment 

Application for review rejected — Re vision— Small Cause Court suit. 

An application for review of judgment in a Small Cause Court suit was 
rejected, wrongly, on the ground of a supposed deficiency in the court fee paid 
upon the application. Held that this order was open to revision. Ram Lai v. 
Raton Lai (2) distinguished. 

This was an application in revision arising out of a suit in a 
Small Cause Court in which the plaintiffs claimed a sum of 60 or 
65 rupees alleged to be due by the representative of a deceased 
pleader to them as executors of the Will of one T. A. Martin. 
The defendants contested the suit and claimed a set-off amounting 

• Civil Revision No. 48 of 1906. 

(I) (1901) 1, L. ll t 24 Mad., 637. (2) (1904) I, L. R., 26 All, o7& 
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to about Rs. 120. The Court of Small Causes dismissed the 1907 
plain tigs’ suit and decreed the whole set-off claimed by the defen- j <7 wIlhs 
dante. The plaintiffs applied for a review of judgment within 
the period of 90 days allowed for such an application, and paid 
a court lie of Rs. 4-8-0. The Court, however, without going into 
the merits of the application for review, decided that the plaintiffs 
should have paid a court fee upon their claim and also on the 
amount claimed as a si 
application without 


Jaw ad 
Husaijjt. 


•et-oS by the defendants, and rejected the 
giving time to pay in the deficiency. The 
plaintiffs thereupon applied in revision to the High Court. 

Babu Sat-ya Chandra M ulcer ji, for the applicants. 

Mr. Kara mat Husain, for the opposite parties. 

Richagds, J. — In this case the plaintiffs sued for a sum be- 
tw ceil Rs. GO and Rs. Go alleged to be cl tie by the represe ntatives 
of a deceased pleader to them as executors of the Will of one T. 
A. Martin, decea-ed. The defendants contested the claim of the 
plaintifls and claimed a set-off amounting to about Rs. 120. The 
case was heard by the Judge of the Small Cause Court, who dis- 
missed the plaintiffs’ suit and decreed the whole set-off claimed by 
the defendants. An application was made for review of jud foment 
and the plaintifls paid a court fee of Rs. 4-8. The Court below, 
without going into the merits of the application for review of 
judgment, decided that the applicants should have paid a court 
fee to cover a sum equivalent to the amount claimed by the plaintiffs 
in their plaint plus the amount claimed by the defendants as set- 
og. Ao lime was gi\cn to the applicants to pay this additional 
court fee. The application for review of judgment was made 
within 90 days from the date of the decree. The plaintiffs now 
seek to set aside the order rejecting the application for review on 
the ground that the court fee paid by them was more than suffi- 
cient and that they in any event should have been allowed time to 
pay the additional court fee. Article 5 of the first schedule ox 
the Court Fees Act of 1870 expressly provides that where an appli- 
cation for review of judgment is made within 90 days and where 
there has been no appeal, the proper fee payable by the applicants 
is one half of the fee leviable on the plaint. The fee on the plaint 
in the present case which was to recover a sum between Rs. Ou 
and Rs. 65 was a sum of Rs. 4-14. It seems to me quite clear that 
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the applicants were entitled to present then* application for review 
of judgment by paying a court fee of Rs. 2-7. I cannot see that 
the fact that the defendants claimed a set-off amounting to Rs. 120 
made any difference. In my judgment the learned Judge of the 
Small Cause Court was clearly wrong in rejecting the application for 
review of judgment on the ground of court fee. It is said, ho wever, 
that section 629 of the Code of Civil Procedure expressly enacts 
that an order rejecting an application for review is final, and in 
support the learned counsel for the opposite side has cited the case 
of j Ram Lai v. Matan Lai (1). In that case there had been a 
decision on the merits by the Court whose order it was sought to 
set aside in revision, and the learned Judges were of opinion that 
none of the facts in that case fell within any of the three contin- 
gencies specified in section 622 of the Code of Civil Procedure. The 
present case differs in two important respects. In the first place 
this is an application for revision of a decision of a Small Cause 
Court, and secondly, there was no decision on the merits. On re- 
ference to section 623 of the Code of Civil Procedure it will be seen 
what are the proper and only grounds on which an application can 
be made for review of judgment. Section 626 provides that the 
Court may reject the application if it considers that there are no 
sufficient grounds for review. I think this section clearly refers 
to a consideration of the application on the merits, and if in the 
present case there had been a consideration of the case on the 
merits, I would have no hesitation in rejecting the present applica- 
tion. I wish it clearly to appear that I express no opinion what- 
ever on the general merits of the case. My decision is confined to a 
decision that the ruling of the Court below as to the court fee was 
erroneous and that it ought to have heard the application. I there- 
fore allow 7 the application and set aside the order complame l of 
and remand the case to the Court below to hear and determine the 
application in accordance with law. Costs of this application will 
abide the result. ; , . . 

Application allowed* 

(1) (1904) I. L, Ii«, 26 All., 57 2. 
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♦First Appeal Ho. 91 of 1904, from a decree of Bab u Blpin Bihari 
Makerji, Subordinate Judge of Cawnpore, dated the 4bh of January 1904. 


<1) (1844) 14 Sim,, 427. 

(2) (1880) 1 L. R., 5 Bom., 22. 

(8) (1885) I. L. R. t 8 AIL, 95. 

(4) (1900) L. K„ 1900, Ch., 142, 

(5) (1901) I. L. IU 25 Mad., 99. 

(6) (1899) I. L. It*, 23 Bom , 614. 

(13) (1903) I, It, R. y 27 Bom,, 373 
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(7) (1886) L L. R. f 9 AIL, 97. 

(8) (1869) 14 Moo., I. A 1. 

(9) (1891) I. h. E., 15 Bom,, 583, 

(10) (1S98) I. L. It., 20 AIL, 482, 

(11) (1896) I. L. It. 22 Boro,, 225. 

(12) (1900) I. L, R,, 24 Mad., 47L 


Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice 
Sir William Burkiti . 

HUSAIN I KHANAM and anothee (Plaintiffs) v. HUSAIN KHAN ■ 

AND OTHERS (DEFENDANTS).* 

Act Xo. IF of} 882 ( Transfer of Property Act), sections 62 and 63— 
iff. rig age-— Rede m p fimi—A c i Xo. XV of 1877 (Indian Limitation Act), sche- 
dule If, article 134 —Mortgage by mortgagee pur porting to he of a proprietary 
interest in the mortgaged property -"-Foreclosure. 

■'..Under ■ ordinary "circumstances a mortgagor cannot, before the time 
limited for payment to the mortgagee expires, take proceedings to redeem the 
mortgage. Brown v. Cote (1), Vadju -v.- Vadju (2), Raghubar jDayal v. Btidhu 
Lai (3) and Be Braam v. Ford (4) referred to. 

The widow of a usufructuary mortgagee in possession made a gift of the 
mortgaged property to A, M. The donee mortgaged part of the property, the 
subject of this gift, to F. IV., purporting to mortgage the full proprietary in- 
terest in the property. P. X. took proceedings for foreclosure against A. II. 
m absolute owner and obtained foreclosure and possession of the property. 
Held, on the finding that F. X. acted bond fide and had no reason to suppose 
that A * JST. wag not, as he represented himself to be, the full owner of the 
property mortgaged, that P. X. was entitled as against the representative 
of the original mortgagor to the protection afforded by article 134 of the 
second schedule to Act No, XV of 1877. 

Ahamed Kutti v. Raman Xambudri (5) and Ram Chandra Vithal v, Sheikh 
Mohidin (6) distinguished. Rfaagmm Salmi v. B hag wan Bin (7), Radanath 
Bass v. Gisborne and Co. (8), Tesu Ramji Kalnath v. Balkrishna Lakshman 
(9), Behari Lai v. Muhammad Muttaki (10), Malnji v. Fakir Chand (11), Ma* 
navikraman Ettan Thamburan v. A mmu (12) and Xarayan v. Shri Ram Chandra 
(13) referred to. 

This was a suit to redeem a mortgage ol the 6th of January 
1830, executed by Mirza Asuan AH and Agfaa Fateh AH in 
favour of Muhammad Ata-ullah Khan to secure an advance of 
Rs. 19,500. The mortgage comprised twelve villages situated 
in the district of Cawnpore. The plaintiff claimed to be the 
daughter of Aga Fateh AH, who survived Aman AH, and as such 
became entitled to the equity of redemption in the mortgaged 
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— f r °f rty ‘ I - Jls plaJnt5ff ’ s case was that the ^mortgage was created 
r 7 wo contemporaneous documents of the 6th of January 1830 
namely, a sale deed in favour of Ata-ullah Khan, and J 2 
nama by which Ata-ullah Khan agreed to re-convey the proper" 
fees to Aman Ali and Fateh AH on payment of Bs 19 500 T d 
on the expiration of a term of nine yet TZu h 

Khan was succeeded on his death in nw k/i • • 7 " Jlah 

Begam, who, on the 13th oFutk 862 7 Jl * ^ 
the defendant Ali Husain Khan r, T t P1 '° perty to 
£*"- from him. Oa *. 7th of “* £ " 
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of Sri Eokmini took for^ “ ?' m *“ 8er ° f * he 

by 0 fit for poswaion, OB(i on «• «* 

possession of the five villac* Tn fhn A “» Ust 1672 obtained 
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of first instance held that the suit was barred by 
Ifroneou^^ and dismissed it. That Court also found that the 
fore aJJiff was not, as she professed to be, the daughter of Agha 
\lfaieh Ali. 

The plaintiffs appealed to the High Court, 

Messrs. Karamai Husain, Abdul Majid and B» E. CPOonor, 
for the appellant-. 

Messrs. A E.Ryves, IF. Wallach and Pandit Moti Lai Nehru, 
for the respondents. 
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decree for redemption, did not alter the nature of the suit so as 
to necessitate the payment of an additional fee. Section 7, sub- 
section 9 of the Court Fees Act provides that in a suit for 
redemption the court fee shall be valued at the principal amount 
secured by the mortgage. As a suit for redemption only a proper 
court fee has been paid. Another answer is that section 373 of 
the Civil Procedure Code empowered the Court to allow the 
plaintiffs to abandon part of their claim with liberty to bring a 
fresh suit in respect of the part so abandoned, if it was satisfied 
that the suit must fail by reason of a formal defect or that there 
were sufficient grounds for permitting them to abandon part of 
their claim. This section was intended to meet, amongst other 
cases, a case in which there had been an improper valuation of 
the stamp. Sir J. W. Colvile in Watson v. The Collector of 
Eajshahye (1) dealing with the powers conferred by this section 
observes, at page 170, “ There is a proceeding in these Courts 
called a non-suit, which operates as a dismissal of the suit with- 
out barring the right of the party to litigate the m atteHn a fresh 
suit ; but that seems to be limited to cases of misjoinder either 
of parties or of the matters in contest in the suit ; to cases in 
which a material document has been rejected, because it 
has not borne the proper stamp, and to cases in which there has 
been an erroneous - valuation of the subject of the suit*” The 
Court was in our opinion authorized in permitting the withdrawal 
by the plaintiffs of that portion of their claim which was concerned 
with any surplus of profits which might be found to be due 
to them. We are unable therefore to accede to Mr. Eyves 7 
contention. 

We now come to the last question discussed in the appeal. 
As we have shown, the Court below held that in any case the 
plaintiffs 7 suit is barred by 12 years 7 limitation under article 134 
of the Limitation Act as regards the five villages held by the 
defendant Sri Rukmini and the defendants who are transferees 
of portions of these five villages from Sri Eukmini On the 
death of the mortgagee Ata-ullah Khan, his widow, Sahib Begam, 
became entitled to the mortgaged property. She, in the year 
1862, made a, gift of it to Ali Husain, and he on the 7fch of January 
(1) (IS69}13 Moo. ,1.^160... 
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1867 mortgaged five of the twelve villages by way of conditional 
sale without possession to Prag Narain, who later on dedicated 
these five villages to Sri Rukmmb On the 13th of February 
1871 Prag Narain took proceedings against Ali Husain for fore- 
closure of his mortgage, and in these proceedings treated Ali 
Husain as absolute proprietor. On the 19th of June 1872 a decree 
for foreclosure was passed, and on the 2nd of July .1872, according 
to the practice which then prevailed, a suit was brought for 
recovery of possession against Ali Husain and a decree was 
obtained therein, and on the 2nd of August 1872 Prag Narain 
obtained delivery of possession. These proceedings were taken 
behind the back of the original mortgagors, Ali Husain having 
been treated as sole and absolute proprietor. The Court below 
held that Prag Narain was a purchaser of the property within 
the meaning of that expression as used in article 134 of schedule 
II to the Limitation Act; and that the claim of Fateh Ali and 
his daughter was barred. On the part of the appellants Mr. 
Q 9 Conor strenuously contended that article 134 did not apply to 
a case of an involuntary sale and that the foreclosure proceedings 
taken by Prag Narain did not constitute him a purchaser within 
the meaning of the article, and that if this be granted the defen- 
dants are forced to roly on the mortgage of 1867, and that inas- 
much as that mortgage was a mortgage without possession the 
defendants do not come within the purview of the article. Mr. 
0* Conor quoted in support of bis argument the case of Ahamed 
Kutti v. Raman Nambudri (1), in which it was held that a 
purchaser of immovable property at a sale in execution of a money 
decree in winch the real interest of the judgment-debtor was that 
of a mortgagee? only was not a purchaser from the mortgagee within 
the meaning of article 134, even though. the property was sold as 
the property of the judgment-debtor without any limitation of 
his interest therein. He oho relied on the decision in Ram 
Chandra v. Sheikh Mohidin (2), in which it was held that a 
person purchasing or taking a mortgage from a mortgagee believ- 
ing that he is getting a good title, must have possession of the 
property for the statutory period in order to protect the transac- 
tion as against the original mortgagor under article 184. 

(I) (19*31) I, L, R. # 25 Mad., 99. (2) (1899) I. It. R, 23 Bow n 614. 
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It is clear from the mortgage of 1867 that Ali Husain held 
himself out to the mortgagee as absolute owner of the property 
therein comprised. In it, it is recited that the property is owned 
and possessed by him and that he is in proprietary possession of 
it. He purported to convey to the mortgagee an absolute interest 
in the property subject to redemption. It may be taken, we 
think, to be w T ell settled law that a mortgage as well as an out 
and out sale by a trustee or a mortgagee is a purchase within the 
meaning of article 134. In Bhagwan Sahai v. Bhagwan Din, 
(1), Edge, C. JV, and Tyrrell, J., held that article 134 was intend- 
ed to protect a person who happening to purchase from a mort- 
gagee had reasonable grounds for believing and did believe that 
his vendor had the power to convey and was conveying to him an 
absolute interest and not merely the interest of a mortgagee. In 
their judgment the learned Judges refer to the case of Radanath 
Dec 8$ v. Gisborne and Go . (2) in which their Lordships of the 
Privy Council discussed the meaning of the -word “ purchaser ” m 
used in section 5 of Act XIV of 1859, which closely corresponds 
with article 134 of schedule II to the Limitation Act of 1877, and 
point out that upon the true interpretation of their Lordships’ 
language, a person who purchases from a mortgagee having 
reasonable grounds for believing and believing that his vendor 
had power to convey to him an absolute interest, and not merely 
the interest of a mortgagee, was a purchaser within the meaning 
of the article. In the case of Yesu Mamji Ealnath y. Balkrish - 
na Lakshman (3) it was held by Sargent, C. J., and Candy, J,, 
that the expression “ purchaser for valuable consideration” in 
article 134 includes a mortgagee as well as a purchaser properly 
so called. In the case of Behari Lai v, Muhammad Muttalci 
(4), Aitman. J., expressed the view that the term “purchased ” 
as used in article 134 could not be taken as including “ mortgaged , n 
but Banerji, J., in the same case expressed a contrary opinion. 
In the ease of Maluji v. Fakir Ghand (5) the same question 
was discussed, audit was held by Farran, 0. J., and Fulton, J., 
following the decision in Yesu v, Balbrishna that mortgagees 
are purchasers for value within the meaning of article 134. * 

(1) (1886) I* L. E » 9 AIL, 97, (3) (1891) I. L. E., 15 Bom., 583. 

(3) (1889) 14 Moo. s I. A., 1 . (4) (1898) L L. R. a 20 AH., 482. 

(5) (1896) I. L, R., 22 Bom., 225. 



v of Mammhraman 'Mian Thambwan v. Ammu 

(I) it was held by White, Cl J*, and Shephard, J., Davies, J., dis- 
senting, that a mortgagee whose mortgagor was merely a mortgagee 
of lands hut who mortgaged as if he were complete owner, was a 
purchaser within the meaning of article 134, and having been 
in , possession for 12 years, was entitled to the benefit of t 
a.'tiele* ' . . ' ■ ■■■ W ' 

In the case of Ear ay an Manjoya v. Bhri Bamchandra D 
adhan (2) Jenkins, C. J., and Aston, J., held that a lease descri] 
as a u mulgeni lease ” was a purchase pro ianto of the inter 
thereby assured within the meaning of article 184. Jenki 
Cl J., who delivered the judgment of the Court, says t — e{ H 
no doubt we have a mulgeni lease and not an absolute alienati 
but in principle this involves no distinction, for even if arti 
134 be treated as the governing article, a mulgeni lease is a p 
chase pro tanto of the interest thereby assured.” 

. We are supported by the foregoing authorities in the vi 
which we take, namely, that a person who bond fide purcha 
from a mortgagee in possession what is represented to him a 
what he believe* to be the absolute interest, is entitled to the pi 
lection afforded by article 134* In the case before us we fi 
that Ali Husain held himself out as the absolute owner of the fi 
villages which wore mortgaged to Prag Narain and we have 
reason to suspect that Prag Narain had any reason to doubt t 
representation which was made to him by his mortgagor. \ 
find that Prag Narain obtained possession of the mortgaged pi 
party on the 2nd of August 1872, and that he and his successc 
in title have been in uninterrupted possession of it from that tii 
to the present. The cases upon which Mr. O’Conor main 
relied do not bear out his argument. One of these, Ramchand' 
v. Sheikh Mohidin (3), which decided that a person purchasing 
taking a mortgage from a mortgagee, believing that he is getting 
good title, must have possession of the property for the statuto: 
period, in order to validate the transaction as against the origic 
mortgagor under article 184. This case decided that a purehas 
irons a mortgagee of what is represented to be the absolute estal 

(1)1 (If 00) L L, I?., 24 Mud » 471 . (2) (K 03) I. L. B./27 Bom* *873. 

(3); (ISOS), I. L. B., 23Boi»., 614. ' 
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must be a purchaser with possession so as to make the purchase 
valid as against the true owner, after 12 years’ enjoyment. , 

This ease is not applicable to the ease before us, in view of the 
fact that Prag Naraio, the mortgagee, obtained possession in the 
year 1872, and that he and his transferees have been in possession 
ever since that time. The other case on which he relied, namely 
Ahamed Kutti v. Raman Nartibudri (1) also has no close appli- 
cation* In it, it was held that article 134 only applies to cases 
in which the mortgagee disposes of the property voluntarily and 
not to a purchase made at an auction sale in execution of a money 
decree, in which the interest of the judgment-debtor is only that 
of a mortgagee. The mortgage of 1867 made to Prag Marain 
was a voluntary transaction, under which no doubt possession was 
not directly obtained, but it was a voluntary sale sub modo by 
virtue of which the mortgagee by the aid of the Court afterwards 
obtained possession* 

Possession is not referred to in article 134, but we are disposed 
to think that the article is applicable only to cases in which a 
purchaser, whether his purchase be absolute or merely sub modo, 
must, obtain and hold possession for 12 years or upwards, in order 
that he may have the benefit of the article. If the purchaser is a 
purchaser from a trustee, the property cannot be followed into his 
hands, as it may be under section 10 of the Limitation Act, unless 
he have possession. So in the case of a purchase from a mortgagee, 
the mortgagor has no notice of the transaction unless it be with 
possession. Taking therefore the view of the article most favour- 
able to the plaintiffs appellants, their contention fails, inasmuch 
as Prag Narain and his transferees have had possession since the 
year 1872. 

For these reasons we hold as regards the five villages included 
in the mortgage of the 7th of January 1867, that the plaintiffs’ 
claim to redeem them cannot be sustained. 

In view of the conclusions at which we have arrived upon the 
several points raised before us in this appeal, we are prepared to 
give a decree to the plaintiffs for redemption of the seven villages 
included in the mortgage which did not pass to Prag JSTarain under 
his mortgage, upon payment of any sum which may be due, after 
(1) (1900) I. I,. R., 25 Mad., 90. 
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taking an account by them to the mortgagees on foot of the mort- 
gage of 1880, and to dismiss the suit as regards the other five vil 
kgas. As no account, however, has been taken in the Court 
below, wo cannot finally deal with his appeal, but must remand 
issues to that Court under the provisions of section 566 of the Code 
of Civil Procedure, The mortgagees have put it out of their 
power to deliver over possession of the five villages to the mort- 
gagors on redemption. These villages are, under section 82 of 
the Transfer of Property Act, liable to contribute rateably to the 
debt, We must therefore ascertain what part of the principal 
debt of Lis, 19,500 is properly attributable to the seven villages 
in respect of which we propose to pass a decree for redemption* 
We therefore remand to the lower Court the following issues 
under the provisions of section 566: — 

(1) What portion of the mortgage debt is rateably attribut- 

able to the seven villages which we hold the plaintiff is entitled 
to redeem, regard being had to the amount of any incumbrances 
to which the villages respectively- were subject at the date of the 
mortgage? ■ "A: ■ .'A *;■/ V 

(2) How much of the mortgage ] debt, if any, attributable to 
the seven villages remains unpaid to the mortgagees, after mak- 
ing allowance for the usufruct of the property by the mortgagees 
from the date of the mortgage? 

We direct the Court below to take such relevant evidence as 
the parties respectively may tender. On return of the findings 
the parties will have the usual ten days for filing objections. # We 
reserve the question of costs, 

I sstbes remitted » 
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Before Sir John Stanley, Knight, Chief Justice, mid Mr , Justice Sir William 

BurkiH . 

LACHMAN SINGH and gthebs (Plaintiffs) v.MADSUDAN 
(Defendant.) * ; ■ 

Act No, IF of 1SS2 (Transfer of Property Act), sections 92, 03— Wsufrue- 
iuary mortgage — Mcdemyf ion-Korm of decree in a suit for redemption, 

' '' : An 'order declaring that the plaintiff^ right to redeem shall he extin- 
guished upon non-payment within the time limited by a decree for redemption 

♦Second Appeal No. 527 of 1906, from a decree of H. J. Bell, Esq., Dis- 
trict Judge of Aligarh, dated the 3lst of March 1906, confirming a. decree of 
Maulvi Muhammad Shaft, Subordinate Judge of Aligarh, dated the 10th of 
April 1005* 
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of the amount found to be due is not a proper order when the mortgage 
sought to be redeemed is a usufructuary mortgage. Nevertheless where such 
an order has been made and the decretal money has not been paid within the 
time limited and the decree has been allowed to become final, the plaintiff 
cannot thereafter bring a second suit for redemption. Sit a Bam v. Madko 
Lai (1) referred to. 

This was a suit for redemption of a usufructuary mortgage; 
which was brought under the following circumstances. On the 
20th of May 1901 the mortgagors obtained a decree for redemp- 
tion of the mortgaged property subject to the payment of 
Rs, 2,555 within three months. The decree directed that if 
the amount found to be due was nob paid within the prescribed 
time, the plaintiffs’ right to redeem would be extinguished. 
This amount was paid within the time limited, and the plaintiffs 
obtained possession of the property, the subject of the suit. 
Subsequently the decree was modified in appeal, and a sum of 
Rs. 3,160-10-0 was found to be due by the mortgagees instead o( 
Rs, 2,555. The additional amount thus decreed for ledemp- 
tion was not paid by the mortgagors, nor did they obtain any 
extension of the period prescribed for payment. The mortgagors 
withdrew from Court the sum of Rs. 2,555 which they had 
deposited in accordance with the decree as it originally stood, 
and brought a second suit for redemption. The Court of first 
instance (Subordinate Judge of Aligarh) held that the suit 
would not lie ; and this decree was affirmed on appeal by the 
District Judge. The plaintiffs thereupon appealed to the High 
Court. 

Dr, Tej Bahadur Saprfa, for the appellants, 

Mr. B* E. Q* Conor and Babu Durga Gharan Banerji, for 
the respondents. 

Stanley, C. J., and Bubkitt, J.— This appeal arises out of 
a suit for redemption of a usufructuary mortgage of the 2Sth of 
July 1887. Both the lower Courts dismissed the plaintiffs’ 
claim, The mortgagors were Musammat Parbati and Musam- 
m&t Khem Kunwar, and the mortgagee is the defendant respon- 
dent Madsudan, On the 20th of May 1901, the mortgagors 
obtained a decree for redemption of the mortgaged property subject 
to the payment within three months of a sum of Rs. 2,555, The 
(I) (1001) h L. ll/M All., U 9 
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decree directed that if the amount found to be due was not paid 1007 
within the time prescribed, the plaintiffs 5 right to redemption 
would be extinguished. The amount due was paid within the . . SiMHgv. 
three months and possession of the property was restored to the mabscpak, 
mortgagors ; but on appeal the decree of the Court below was 
mod itied, it being found that a sum of Ks. 8,160-1 0-0, and not 
merely Re. 2,555, was clue on foot of the mortgage. This mm 
was ordered to be paid on or before the 5th of March 1902, and 
in all other respects the decree of the 20th of May 1901 was 
upheld. The mortgagors failed to pay the amount so directed to 
be paid and did not obtain any extension of time for payment. In 
consequence of this the mortgagees applied for and obtained an 
order for recovery of possession of the mortgaged property* The 
sum of R*. 2,555 which had been deposited in Court was with- 
drawn by the mortgagors. The suit out of which this appeal has 
arisen was then brought on the 10th of February 1905 for 
redemption. It is met by the plea that it is not maintainable in 
view of the fact that by the decree of the 20th of May 1901, as 
also of the later decree affirming it, the right of redemption became 
extinguished on the expiration of the time allowed for payment 
of the mortgage-debt and failure by the plaintiffs to redeem 
before the time. Both the lower Courts yielded to the plea and, 
we think, rightly so. We are satisfied, in view of the provisions 
of sections 92 and 93 of the Transfer of Property Act, that the 
Court ought not to have passed an order declaring that the plain- 
tiffs* right to redeem should be extinguished if the mortgage debt 
was not satisfied within the period fixed by the decree. It is 
manifest from section 92 that such an order can only be passed 
in the case of mortgages other than simple or usufructuary morfc- ■ 
gages. The mortgage here was usufructuary. Section 93 pro- 
vides that the defendant in a suit for redemption in case the 
mortgagor has failed to pay the amount ordered to be paid, may 
apply to the Court for foreclosure of the mortgagors right to 
redeem in all cases other than the case of simple or usufructuary 
mortgage, and, unless the mortgage is by conditional sale, for an 
order that the mortgaged property lie sold. The last paragraph 
but 'one of the : :section' ‘provides that on the passing of any order T ; 
under the section the plaintiffs right to redeem and the security 
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shall both be extinguished. It is clear, we think, from the 
language of this section that in the case of a usufructuary mort- 
gage the proper and necessary order for a mortgagee to obtain, if 
the right of redemption is to be extinguished, is an order for sale. 
Such an order the mortgagees in this case did not obtain. There 
was however, in the decree of the 20th May 1901, a direction that 
in default of payment of the mortgage debt within the time therein 
specified the mortgagors’ right to redeem would be extinguished. 
To this order no exception was taken by the mortgagors. They 
acquiesced in the decree, and the decree has now become final. In 
view of this we must hold that the plaintiffs were not entitled to 
succeed in a second suit for redemption even though the order passed 
in the former suit was not in accordance with law. We are 
supported in this view by the judgments of our brothers, Banerji 
and Aikman, in the case of Sita Bam v. Madho Lai (1). The 
case may be a hard one on the plaintiffs, but they have them- 
selves to blame in not taking exception to the form of the decree 
passed in the former suit. We dismiss the appeal with costs. 

Appeal dismissed* 


Before Mr. Justice llichards. 

BADAM AND OIHEBS (Desbxdants) V. GANGA DEI (Pdaintmts). * 
Land-holder and tenant— Trees— Land-holder’s and tenant’s rights as to tress 
on tenant’s holding. 

Meld that in. the absence of special agreement a tenant has, as against his 
landlord, a right to insist that so long as his tenancy continues the landlord 
shall not cut down trees standing on the tenant’s holding v. 

Mian Singh (2), Kansalia-y. QuUh Kmuvar (3) and Huttonp Ldulj, Shot t. 
The Collector of Thana ( 4 ) referred to. _ ... . 

This was a suit brought by a zamindar claiming an injunction 

to restrain the defendant from interfering with her right to cub 
down aud remove certain trees growing on the holdings of the 
defendants. The plaintiff claimed by virtue of her general rights 
as zamindar, but did not plead any particular contract or custom 
authorizing her to cut trees growin g op a ten ant’s holding. The 

iTsecond Appeal N o. 634 of 1905, from a decree of Austin Kendall, 'Esq., 
Additional District Judge of Meerut, dated the 15tli of April 
a decree of Babu Bam Chandar Cliaudhari, Additional Munsif of JVteeiufc, dated 
January 1905. ■ ; p-:-',: 1 .; ; ' , 

(1) (1001) 1 1, U, 24 AIL, 44. (3) (1899) 1. L. It, 21 All 297. 

(2) (1888) 1. 1. li, 8 All., 407, (4) (186") 11 Moo, A, Alo. 
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defends n ts, on the other hand, wHle admitting the plaint! IPs 
proprietary title to the trees, maintained that during the subsis- 
tence of their tenancy the plaintiff had no right to remove them* 
The Court of first instance (Additional Munrif of Meerut) Vleereed 
the plaintiff's claim, and this decree was on appeal affirmed by the 
: ; Addlfioiial 'District 'Judge. s The defendants appealed to the High 
- Court. 

Mr. It Malcomson , for the appellants. 

Baba Bur get Gharan Barter ji (for whom Pandit M. L* 
Sandal) } for the respondent, ' ■ 

Eichaeds, J.-— So far as the present appeal is concerned the 
only claim I have to deal with is the claim of Ganga Dei to an 
injunction to restrain the defendants from Interfering with her 
cutting down and removing certain trees growing on the holdings 
of the defendants. Both sides have expressly stated that this is 
the only question in the present appeal Gangs Dei is the zamin- 
dar, The defendants are tenants either occupancy or non-occu- 
pancy. The plaintiff has given no special evidence from which 
the existence of a custom or contract enabling her to enter the 
holdings and cut down and remove the trees can be inferred. 
On the other hand the defendants have failed to establish any 
proprietary right In the trees. The learned advocate for the 
defendants has argued the case on their behalf on the basis that, 
admitting the property in the trees to belong to the plaintiff, and 
admitting that the defendants have no right to cut down and 
remove the timber, nevertheless the plaintiff has not, during the 
continuance of the tenancy, any right to enter and cut down the 
trees. There is no evidence that the trees were planted by the 
tenants or that they are fruit-bearing trees. Mr. Malcomson 
state a on his instructions that in the case of one of the tenants the 
; ;trees: shelter his well. He gives this as illustrating that even In 
' an agricultural holding a tenant may have strong interest in the 
' /'mii n^mmm of growing trees. He cites in support of his con- • 

■ tention the case of Deokinandan v. DMan Singh (1). In that' 
case the plaintiff sued to recover possession of certain zamindari 
property.' The defendant was in possession of certain plots, part' 
of the land the subject matter of the aiif, as expropriefary tenant. 

1 (1) (1686) I. I4E.,8A1I., 467. 
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On these plots there were certain fruit and other trees, and it 
was held by Straight and Mali mood, JJ., that the defendant was 
entitled to the trees on the land. It is not quite clear whether 
the learned Judges intended to decide that the defendant (the 
tenant) could cut down, sell or remove the tree**, but it is quite 
clear that the learned Judges were of opinion that the zamindar 
had no right to cut trees during the continuance of the tenancy, 
and it is not necessary for the purposes of the present appeal 
for me to decide anything more than that the plaintiff is not 
entitled to cut, sell or remove the trees growing on the holdings 
of the defendants. The only decision cited on the other side 
is the case of Eausalia v. Gulab Eunwar (1). In that case 
Sir Arthur Strachey, Chief Justice, and Knox, J., held that the 
property in the trees growing on a tenant’s holding is by the gene- 
ral law vested in the zamindar and that in the absence of special 
custom the tenant is not entitled to cut down trees. This case 
does not decide that in the absence of custom or contract the zamin- 
dar will have a right to cut and sell the trees growing on a 
tenant’s holding during the continuance of the tenancy. The case 
of RuMonji Edulji Shet v. The Collector of Thana (2) was 
also referred to. That was a case in which a lessee from the Gov- 
ernment sought da mages against Government for preventing him 
from cutting forest trees for sale. The passage relied on is at p. 
313 of the report and is in the following words : — “ At the time, 
then, that this lease was made the whole of the land and all the 
rights connected with the land, subject to such claims as third 
parties might have upon it, belonged to the Government. The 
trees upon the land were part of the land and the right to cut down 
and sell those trees was incident to the proprietorship of the land.” 
This again is no authority that the landlord is always entitled 
after he has made a letting to cut down trees, even though pro- 
perty in trees still remains in him, Mr. Justice Mahmood in his 
judgment in the first case referred to was dealing with an expro- 
prietary tenant, but the nature of the interest of an exproprietary 
tenant differs only from the nature of the interest of an occupancy 
tenant by reason of the fact that an exproprietary tenant is 
entitled to occupy the land at a lower rate. The principle of the 
(1) (1899) I. L. E., 21 AIL, 297, (2) (1887) 11 Moo., I. 295, 
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judgment seems also to apply to the case of a tenant, who is either 
an occupancy tenant or an exproprietary tenant. But of course 
the zamindar in the case of a tenant who has no such “occupancy 
rights ” will probably be*ble to carry out his wish with regard to 
the timber by bringing the tenancy to an end. I leave the decree 
appealed from undisturbed as regards the trees actually cut. 1 
allow the appeal, set aside the decrees of both the Courts below 
so fer as it grants an injunction to the plaintiff restraining the 
defendants from offering obstruction to the plaintiff in cutting 
down, removing and selling the trees (other than the trees actu! 

7 CU d ° not mteml ancI <:Jo not decide that the defendants 
.«ve any nght m the trees save the right to insist that during 
the continuance of the tenancy they shall not be out down and 
removal by tie plaintiff. The defendants trill have their 
in all the Courts. 

Appeal decreed. 


Wore Sir Join Stanley, Knight, Chief .luetiae, ana Mr. JuMice Sir WilHam 

Burkitt. 

UOBINI) KRISHNA NARAIN akd Axotucb (Plai.vtifjs) y. KHHNNI LAL 

(Defend ast}* 

Hindu Law-Change of religion -Effect of comer Hon of a member of,, < 
Hindu family to Uuhammadanism-Ke gulation Ho. VII of 1$£ ‘ o # 

nZd^^ ° fCOm * r0miS ‘ M Mo* a Hindu female with a 

Held that Regulation No. VII of 1832 did not abrogate t hc . , 

to the consequences of apostacy, but merely laid down for Leg, ' » ’ ’T 

Judge a rule under which he might refuse toon force ^ 

Whore, therefore, in a joint Hindu family consisting of a n^ 1 '®* 1068 ; 

one son tho father was converted to Muhammadanism in "the year'isl" ^ 

immediate effect of such conversion was to make tlic son ° 

the property which up to that time had belonged jointly to ’ „ 

father. jointly to him and his 

Held also that a compromise made by a person holding a w;„u . , . 

or Hindu daughter estate in the property of her deceased husband orf' Le * 
is not binding on the reversioners, even though it has be en f J ,1 
decree of Court, nor is a decree on an arbitration award one of « ** * 

the submission having been a Hindu widow, or daughter • but h, ^ P ^ *° 

can only be boun d by a decree made after full contest in a hand fdl^ZZ 
Subordinate Judge of BareiHy/dite’d^th™ SOth^oOIny^gog^ Pitamb:,r Joslli > 

. 05 


THE iKtoliST LAW EEFORTS, [VOL. XXIX. 


GOBI3ST2) 

■ Krishna 
JSfABAIN 

' ^ V. 

/Khttnni 


Imrit Konwur v. Roop Warain Singh (1), Slieo JSTarain Singh v. Khurgo 
Koerry (2), Jeram Lciljee v. Veerlai (3), Kumar v. (4), i2rm 

Sarup v, Ztefc* (6) and Stapilion v. Stapilton (6) referred to. 

The facts upon which the present suit and appeal are based 
are detailed in the report of the case of ‘Gobind Krishna Kanin 
V. Abdul Qayyum (I. L. E., 25 All., 544 : s. c., Weekly Notes, 
1903, p. 137). Briefly, however, they are as follows: — The suit 
was one to recover possession of the whole of a village called 
Mahlpnr in the district of Bareilly, which had once formed part 
of the estate of one Eatan Singh, who died in 1851. The rela- 
tionship between most of the parties concerned will be seen from 
the following pedigree : — 

EATAN SINGH = EAJ KUNWAE. 

(Became a Muhammadan in 1845 : \ fob. November 18581 

ob. 14th September 1851). | 5 


Baiilat Singh =a 
Sen Kunwar, 

f 

(ob. January j ( 
8th, J 851). 1 


(ob, November 
9bh, 1851). 


A daughter Jiwan Kunwar = Ham Prasad 
(d. s. p.) (predeceased her 

= Raj j an Lai. father). 


Chattar Kunwar (d. s. p. 
April 13th, 1866) = 
Awadh Behari Lai. 


Mewa Kunwar (ob. 
23rd March, 1899) 
= Af tab Rai. 


Khairati Lai 
sa Hulas 
Kunwar* 


Gobind Krishna Kashi Krishna 

(plaintiff appellant), (plaintiff appellant). 

In 1845 Eatan Singh became a convert to Muhammadanism* 
Both father and son died in 1851, the son predeceasing the father. 
Sen Kunwar died in 1857, and Raj Kunwar in 1858. After the 
death of Eaj Kunwar three claimants to the property of Eatan 
Singh (or Daul&t Singh) arose, namely, Chhatar Kunwar, Mewa 
Kunwar and Khairati Lai, the son of a daughter of Eatan Singh. 
These claimants in 1860 settled their disputes by means of a com- 
promise in virtue of which Chhatar Kunwar and Mewa Kunwar 
took 8 } annas of the estate and Khairati Lai 7 § annas, Chhatar 
Kunwar died in 1866 and her share (4 J annas) was taken pos- 
session of by Mewa Kunwar. Mewa Kunwar died in 1899. The 
present plaintiffs, sons of Mewa Kunwar, alleged that their 

(J) (1880) 6 C. L.R., 76. (4) (18S6) X. L. XL, 8 AIL, 305. 

(2) (1882) 10 C. L. R. } 337. (5) ( 1906) I. L. R., 29 AIL, 239* 

(3) (1903) 5 Bom,, L. R., SS5. (6) 1 White and Tudor, 230. 
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mother and aunt had no authority to enter into the compromise of 
1860, so as to bind them, and that accordingly the share taken by 
Khairati Lai under that compromise could not have been held by 
him for a larger estate, than that possessed by the two ladies, 
which had terminated in 1899 on the death of Mewa Kunwar. 
The village in suit had been transferred by Partab Singh as heir 
of Khairati Lai to the defendant Khunni Lai. The Court of first 
instance (Subordinate Judge of Bareilly) held that the compro- 
mise of I860 was binding, not only on the parties to it, but also 
on the reversioners. It further held that the effect of Ratan Singh 
becoming a Muhammadan was to deprive him of only half the pro- 
perty, and that the moiety of which he still remained owner des- 
cended to Khairati Lai, his daughter’s son. That Court therefore 
dismissed the plaintiffs’ suit. Prom this decree the plaintiffs 
appealed to the High Court. 

Sir Walter Colvin, the Hon’ble Pandit Sundar Lai , Babu 
Jogindro Nath Chawlhri, Pandit Mali Lai Nehru&nd Dr . Satish 
Chandra Banerji , for the appellants. 

B. E. O’Conor and the Hon’ble Pandit Madan Mohan 
Mamviya, for the respondent, 

Stanley, C. J., and Buekitt, J.— This ease is a sequel in • 
some respects to the case of the same plaintiffs 'appellants vs 
Abdui Qayyum decided by this Bench in April 1903, which will 
be found reported at I. L. R., 25 AIL, 546. In that case the 
p aintiffs sued^ to set aside an alienation made by their mother 
am Mewa Kunwar to her father-in-law under circumstances 
detailed fully in that judgment. We held in it that the plaintiff’s 
were entitled to succeed. In that case we also detailed at length 
the report) the conflicting claims made by 
am Chhatar Kunwar and her sister Rani Mewa Kunwar on 
one side, and Raja Khairati Lai on the other to the estate of Raja 
■Katan bmgn, who after his conversion was known by a Muhani- 
madan name. The judgment then sets forth the compromise (p. 

° 10 * e P OI 0 ma< ^ e between the opposing claimants, how the 

sisters took ,8 J annas between them, while Khairati Lai got 7 a 
annas of the disputed estate. In that suit the villages which the 
plaintiffs sought to recover were situated within the 8 | annas 
"which the sisters took under the compromise. 
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The present suit is for recovery of possession of mauza Mahl- 
pur, a village situate in the 7 § annas which Khairati Lai took 
under the compromise. 

The ground on -which the suit is supported is that the two 
sisters being only limited owners and as such entitled only to an 
estate for life had no authority to alienate more than their life 
estate unless for a purpose recognized as legal and necessary by 
Hindu law, and that as both are now dead, the compromise is not 
binding on their reversioners the plaintiffs appellants, who claim 
not through their mother Rani Mewa Kunwar, but as next 
reversioners to their grandfather Daulat Singh, son of Ratan 
Singh. 

Of the many matters mooted in the Court below the learned 
Subordinate J udge found in favour of the plaintiffs appellants on 
most points, but on the 7th issue, the vitally important question in 
the case, he was “ of opinion that the compromise in question 
is not an alienation that would hold good for the lifetime of Mu- 
sammat Chhatar Kunwar and Musammat Mewa Kunwar only, 
but is a family arrangement and is binding on the plaintiffs. The 
argument that as Hindu females they were incompetent to make 
a compromise that would have the effect of permanently alienat- 
ing part of the property, is based on the assumption that all the 
pi operty which was then the subject of the compromise was the 
exclusive property of their father Daulat Singh and they held a 
life estate in it, and that if there were no compromise the whole of 

it would have come to the present plainti ffs. The assumption 
is wrong.” 

Subsequently the learned Subordinate Judge considers the 
effect of the Regulation VII of 1832 and of Act Ho. XXI of 
1850, and holds that Raja Ratan Singh was after his apostacy the 
absolute owner of one-half the estate which up to that time he had 
owned jointly with his son Daulati, and that on his death it des- 
cended to his grandson Khairati Lai, son of his daughter Jiwan 

unwar from whom under various alienations the village in suit 
has devolved on the defendant respondent. 

In the opinion expressed as to this matter by the learned Sub- 
ordinate Judge we are unable to concur. In our judgment in the 
previous case we (at pp. 570 et seqq of thereportj fully discussed 
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the moaning and effect of Regulation No. VII of 1832, and held 
that it did not abrogate the Hindu law as to the consequences of 
apostacy, but merely laid down for the guidance of the Judge a 
rule under which he might refuse to enforce these consequences. 
But it does not purport to affect the substantive law. The Hindu 
law remained unaltered in this respect, and we hold that under it 
Daulat became on his father’s conversion sole owner of the pro- 
perty which up to that time had belonged jointly to him and his 
father. We have not heard anything from the learned advocate 
for the respondent which causes us in any way to alter or modify 
our opinion as to the consequences which ensued on Eatan Singh’s 
apostacy, It follows therefore in our opinion that on the death of 
Daulat Singh in 1851, his widow Rani Sen Kunwar succeeded &o 
a widow’s estate in his property and on her death in 1857, his 
two daughters, Chhatar Kunwar and Mewa Kunwar, succeeded 
to the limited interest of a female heir in the estate. That estate 
they held at the time of the compromise of July 1860. It was 
contended that at one place in our judgment we had held that 
Daulat Singh took only one-half of the estate. The reference is 
to page 573 of the report, where we say, when discussing the 
effect of a severance on the joint Hindu family ; — iC Conse- 
quently if section 9 of this Regulation No. VII of 1832 had the * 
effect for which the learned advocate for the respondents con- 
tends, it follows that on his father’s conversion and on the sepa- 
ration resulting therefrom, the joint family being dissolved, Dau- 
lat Singh became the sole and absolute owner of at least one-half 
of the joint family property, in which his interest while still joint 
was one-half.” But as we had already held that the Regulation 
had not the effect for which the learned advocate contended, and 
had held that on his father’s conversion Daulat had become sole 
owner of the property which up to then had been their joint pro-, 
perty, we are unable to understand how, in the passage just cited, 
we should be understood to hold that Daulat took only one-half. 
We held no more than that in a certain event, which in our 
opinion had not happened, Daulat would have taken at least 
one-half. As to the argument which the learned advocate for 
the respondent sought to draw from Act No. XXI of 1850* we 
consider it is sufficient to say that, as in our opinion Daulat 
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Singh in 1845 had become sole and absolute owner of the whole 
of the estate which up to then had been the joint estate of himself 
and of his father* and as the Act just mentioned was not passed 
till 1850, some five years after Batan Singh’s conversion, it had 
no effect. 

We hold, therefore, that when the compromise was entered 
into between the sisters and Khairati Lai the former were 
owners, though probably ignorant of their true position, of the 
whole estate which had been of Batan Singh at the time of his 
apostacy. Their position was that of limited owners entitled to 
an estate for life* The question now remaining for decision is — 
had they, as such limited owners, power to enter into a compromise 
by which their reversioners would be bound? The compromise 
by which they, or rather their guardians, for they then were 
minors, permitted Khairati Lai to take nearly one-half of the 
estate undoubtedly amounts to an alienation. The circumstances 
under which that compromise came into existence will be found 
on page 558 of the report of the case-’already referred to. There 
can be no doubt that it was a just and wise compromise, each 
party having a good fighting title, and was perhaps the best 
arrangement which could have been made. Had the parties on 
both sides been male heirs, it unquestionably would have bound 
them and their successors and reversioners. But unfortunately 
one party w r ere female heirs with a limited interest. Does their 
act bind their reversioners? We regret to be obliged to hold 
that in our opinion the reversioners are not bound by' it. 

In the case of Imrit Konwur v. Roop Narain Singh (1) 
their Lordships of the Privy Council lay down in clear and 
unequivocal language that (( it is clear that the daughters could 
not be bound by a compromise made by the widow under any 
circumstances/’ 

That case, no doubt, was one in which the widow when 
entering into the compromise had made good terms for herself 
disregarding the daughters’ (her reversioners’) interests. But the 
language used by their Lordships is general, and not confined to 
the facte of the case before them. It uses the words u under any 
circumstances ” thus laying down a general rule that a widow 
(I) (1880)0 0, L. 11., 76, at p. SI. 
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cannot bind her reversioners under any circumstances by a com- 
promise. We take it to be undisputable that the law laid clown 
in respect of widow applies equally to daughters, who, like her, 
are merely limited owners holding the estate for life. 

In the case of Shea War aim, Singh v. Rhurgo Roerry (1) a 
widow sued two brothers of her deceased husband (who had got 
themselves recorded as owners in succession to him) for confirma- 
tion of her possession as her husband’s heir. She succeeded in 
the first Court, but this decision was reversed on appeal. She 
then filed a special appeal to the Sadr Court, and while the 
appeal was pending there she entered into an ikrarnamah, or 
compromise, with the respondents by which they divided the 
property, each side taking a share. In a subsequent suit by 
reversioners after the widow’s death calling in question the 
validity of the compromise, it was held by the Calcutta High 
Court citing the case of hnrit Konwur v. Hoop N drain Singh 
(mentioned above) that the ikrarnamah could not be regarded as 
affecting the rights of those who claim to be entitled as rever- 
sioners on the expiration of the widow’s lifo interest. The case 
of Jeram Laljee v. Veerbai (2) was one practically to enforce 
a decree passed on an award, one of the parties to the submission 
to the arbitration having been a widow. In that ease the learned 
Judge held that {i there is a distinction between a bare com- 
promise out of Court and an award by arbitrators followed by a 
consent decree thereon. But I think that in the absence of 
authority to the contrary it would be unsafe to treat anything 
short of a decree in a suit contested to the end as coming within 
the ruling in the Shiva Ganga case. ;; This case shows that even 
a decree passed on an arbitration award may not be binding on 
reversioners. 

Among the reported eases cited in the case just mentioned was 
that of Sant Kumar v. Deo Saran (3), in which Mr. Justice 
Mahmood held that the rule in the Shiva Ganga case was limited 
to decrees fairly obtained against the widow in contested and bond 
' 'fide litigation and would not apply to the compromise made In 
that case, which could hardly be regarded as standing on a higher 
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footing than an alienation by the widow. A similar rule was 
applied in Ram Savup v. Ram Dei (1) where it was held that 
a decree passed against a widow on an award in a case where 
there had been no trial in Court and which was based on agree- 
ment between the parties is not binding on the reversioners. 
In that case it was also held that an act clone by the widow by 
which she purported to convey to third parties out of the property 
inherited from her husband an absolute estate amounted to an 
alienation. 

On a review of the authorities we hold that a compromise 
made by a widow is not binding on the reversioners, even though 
it has been followed by a decree of Court, nor is a decree on an 
arbitration award, one of the parties to the submission having 
been a widow, and that the reversioners can be bound only by 
decree made after full contest in a bond fide litigation. Mr. J. C. 
Ghose in his book on the Principles of Hindu Law, 2nd edition, 
page 267, writes : — “ lb has been held that a decree against a 
widow to bind the reversioners must have been passed after full 
contest, and a compromise decree or a decree on an arbitration 
award can have no higher footing than an alienation by the 
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would have had. There not having been any litigation ending 
m a, decree of Court passed after full contest, we are of opinion 
that m making that compromise the sisters exceeded their powers 
as limited owners, and that even if the compromise be regarded 
ns a family settlement of doubtful claims, it was not within 
thesisters power to enter into it so as to bind the reversioners. 

^ ^ COmpromise nofc binding on the 

hor the above reasons we hold that the decree of the lower 

, n 7, W , Wr °' ,g ’ and ace01 ’ding]y, reversing it, we allow this 
appeal and give a decree in favour of the plaintiffs appellants for 

2Z1\° , P .° S3eSS ; 0n f the ^ge in suit. Appellants are 
entitled to their costs m both Courts. The objections filed under 

section 501 of the Code of Civil Procedure fall to the ground 
__ : : Appea l decreed. 

B'Mo Sir John SlanU,, Knight, Chief JuHior, ant Ur. J U3iioe Sir Willi am 

JBurkiit, 

M A A OH Aft LAL, (PiAijniFF) » hayapct r\*o 

* v A ; ftAAAKSI DAS AN 2> OTHBliS 

(I)BF UXDA^TS). * - . 

Of .a*,. 

married man. J 

■ Maid that according to tlic law and custom 
eonununity (I) a widow has power to adopt a son to if “!" 0I,grt 0,0 ^ 
without social authority to that effect, and ( 2 ) a ma . , dcccas ‘ ;£l busban ‘I 
be adopted. l ) ma ‘ McJ ,mn lawfully 

Maharaja Govind Nath Say v. Gtclai Chand 11 V V 7 ,« c- r r, . 
VlLakMuChamlv. Gallo Mails) MhalZ i \ 9 hSatv -^o 

v. Sari. Jat/oji (U), Sadasldo Moreshvar C Uato v Sari ) ’ A Uj ''^ nshnu J i 
Lalishmappa v.Jtamv (8) and MUanna " ^ (?)> 

referred to. '* haml -™h na Chimuaji (9) 

C»«rt“ f “‘ Srf ““ "" “* “br •total ia the jadgMM rf th , 

Tabu Jogindro Nath Chaudhri and Dr to.fi *h m j 
B anerji, f or the appellant. 

Judge of 'd f h 7 lif ul' 
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Thellon’ble Pandit Bandar Lai, Pandit ' Moti Lai Nehru, 
Mr. It, Malcomson and Pandit Bhagwan Din Dube, for the 
respondents. 

Stanley, C, J., and Burkitt, J. — This appeal arises out of 
a suit for partition of the property of a joint Hindu family, the 
plaintiff claiming to be entitled upon partition to one-third of 
the property. One-fifth only was awarded to him and hence the 
appeal. The following genealogical tree will show the relation- 
ship of the parties : — 

HARJAS UAL 


Makohak, 
■; Lad 


Ba^arsi 
I) AS. 


Ivali ar Singh 

Musammat Bain a, defendants 


Bamrsi Das. 
defendant 


Ajudhia= 

Musam- 

mat 

Cliamaili, 


Ganeshi 
Lai, dead, 

= Mus am mat 
Kishan Dei. 


IC edar 
Nath 


B tdri Das, 
defendant. 


Mul Chand, defendant, said 
to have been adopted by 
Musammat Kishan Dei, 
widow of Ganeshi Lai, 
on 2nd November 1902. 

The main cpiestion in 

the son of the defendant Banarsi Das, was validly adop 

his aunt Musammat Ivishan Dei, the widow of Ganes 

Mul Chaud at the time of Ms alleged adoption was a r 

man of the age of about 28 years. Manoliar Lai dispi 

fact of this adoption and also the validity of it. 

When the appeal first came before this Court we f 

necessary to remand an issue to the lower Court in regard 

validity of the adoption. A plea of adoption according 

law and custom prevailing among the Jain sect was set 

Mul Chand, but no issue was framed upon this plea. TL 

issue struck as to the alleged adoption was this, namely 

Mul Chand adopted by Ganeshi Lai’s widow for Ganes 


Manohar 

Lai, 

plaintiff, 





Of about! 23 years and bad a daughter, The lei 
Judge had decided the issue in the negative, 
alleged custom whereby a married roan can be 
the J ains was not established. The validity of 
is the main question for determination in this 
are a number of other matters which have be 
grounds of appeal and also in the objections 
pendents under section 561 of the Code of Civil 
will require our attention. 

Ihe Court Lelow found that Musammat K 
fact adopt Mul Cinmd, but against its findinc 
question of the validity of the adoption, if it took 
lant has preferred grounds of appeal. On the 
the learned advocate for the appellant contends 
are dissenters from Hinduism, but that they , 
Hindu law unless in matters in which a custom 
that law is established; that a married man, or i 
the age of Mul Chand at the time of his alleged ad< 
have been validly adopted, whatever be the cla; 
which he belonged. In support of the adoption 
that adoption amongst the Jains is secular and no* 
all religious motive is wanting, that the Jains d< 
the Hindu doctrine of the efficacy of initiatory cer 
doctrine of the second birth and have distinct ri 
adoption; as for example, the rule which admits c 
of a daughter’s son or sixer’s son, and that no rea< 
any restriction in the matter of age or by reason of 
the outset it may be well to consider the orio- 
of the Jain sect, 

A good summary of their early 
in Dr. Hoernle’s Presidential Addr& 
of Bengal in 1898. From it we e 
Jainism was Mahavira, who 
family in or about the 
birth of Bud clha, -who 
avira and Buddha were 
monastic orders rather 
of nionastieism was not 


MANOH4J 

Lai, 


Eakaesj 

Las.. 


ill story is to he found 
;s *0 the Asiatic Society 
glean, that the founder of 
was born of a good Kshatriya 
1 year 099 B ‘ a > about 40 years before the 
was a younger contemporary. Both M-ih- 

e founders of what we should describes 

than religious seets. But the institution 
a new innovation, seeing that it formed an 
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essential feature of Brahmanism. Dr. Hoernle writes ; — The 
old Brahmanic religion ordained man’s life to be spent in four 
consecutive stages called aeramas • A man was to commence 
life as a religious student, then to proceed to be a house-holder, 
next to go into retirement as an anchorite, and finally to spend 
the declining years of his life as a wandering sanyasi, or mendi- 
cant*” He further observes that “ in course of time a tendency 
arose in Brahmanism to limit the entry into the stage of a men- 
dicant to persons of the Brahmanic caste, and that it was proba- 
bly this circumstance which first led to the formation of non- 
Brabmanic orders, such as those of the Buddhists and Jains, which 
were chiefly and originally intended for persons of the Kshatriya 
caste.” Then he points out how dissent and opposition to the 
Brahmanic ascetics arose amongst the Jains and Buddhists, and 
adds : — “The Buddhists and Jains were not only allowed to dis- 
card tfib performance of religious ceremonies, which was also done 
by the Brahmanic mendicants, but to go further and even 
discontinue the reading of the Vedas. It was this latter practice 
which really forced them outside the pale of Brahmanism, The 
still very prevalent notion that Buddhism and Jainism were 
reformatory movements and that more specially they represented 
a revolt against the tyranny of caste is quite erroneous. They 
were only a protest against the caste exclusiveness of the Brah- 
manic ascetics; caste as such and as existing outside their orders 
was fully acknowledged by them. Even inside their orders 
admission, though professedly open to all, was practically limited 
to the higher class. It is also significant of the attitude of these 
orders to the Brahmanic institutions of the country that, though in 
spiritual matters their so-called lay-adherents were bound to their 
guidance, yet with regard to ceremonies, such as those of birth, 
marriage and death, they had to look for service to their old 
Brahmanic priests. The Buddhist or Jain monk functionated as 
the spiritual director to their respective lav communities. But 
the Brahmans were their priests.” We further gather from Dr. 
Hoernle that early in the history of Ms order Mahavira adopted 
stringent notions on the subject of dress and discarding clothes 
wandered about as a naked mendicant. In consequence of this 
there was soon & division in the order and the sect became 
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divided into two divisions; namely, the Gvetawibctvci'S or the clothed 
members of the order and the Digambaras, the unclothed. The 
latter refused to acknowledge the collection of the sacred books 
of the order known as the Purvas and Angas , Deferring to the 
question of caste Dr, Hoernle ’says : — Ci A lay convert to Jainism 
does not lose his caste by his conversion. He may have to give 
up the exercise of the trade of his caste, but if he wants a wife for 
himself or his son or a husband for his daughter, he can only get 
them from his own caste.” 

Mr, Golap Chandra Sarkar in his Tagore Lectures for 1888 
remarked of the Jains : — The Jains, like the Buddhists, do not 
admit the authority of the Hindu Shastras, but admit the caste 
system and the superiority* of the Brahmans, who are the priests 
in their temples. And although Jainism differs in many respects 
from Hinduism, yet on the whole the Jainas may be called Hindu 
dissenters.” Later on, dealing with the question of adoption 
amongst the Jains, he writes : — a The usage of adoption obtains 
amongst the Jainas, although they do not perform the Shraddas or 
believe in the Hindu doctrine of spiritual efficacy of sons : 
adoptions amongst them want the spiritual element and are 
entirely secular in character.” Again he observes : — “ They are 
governed by the Hindu law of adoption, except in the following 
particulars, in which it has been proved that their usages are 
different” He then points out that a Jain widow is competent 
to adopt a son without having obtained authority to do so from 
her husband, and further observes : — “ An adoption among the 
Jainas being a temporal institution, the religious ground of 
objection against the adoption of an only son must necessarily 
fail; such adoption would therefore be valid unless the extinction 
of the natural father’s lineage in a temporal point of view be 
admitted ,to vitiate it. The rule of prohibited relations for 
adoption does not obtain amongst the Jainas, who may therefore 
adopt a daughter’s or sister’s son. Nor is the restriction based 
on the age of the adoptee applicable to the Jainas, among whom 
the rule is that a person within the age of 32 may be adopted.” 
Then the learned author directs attention to the fact that no 
religious ceremonies are necessary for a valid adoption amongst the 
Jains in view 5 * of the fact that they do not believe in the efficacy 


MAnobab 

Bah 


Banabsi 

Das. 



oOO TUB TXPTA3T LAW BEPOBTS. [VOL, XXIXh 

of rites prescribed by the Hindu Shastras. Then he says : — : 
u The gift and acceptance of the person adopted are the only 
requisite ceremonies for a lawful adoption amongst them.” 

Mr. Barth in his work on the Religions of India (at page 143 
of the third edition) observes that “ the Jainas like the Buddhist?, 
reject the Veda of the Brahmans, which they pronounce apo- 
cryphal and corrupt, and to which they oppose their own Angaszs 
constituting the true Vedas. They are quite as little disposed to 
tolerate the existence of the saeredotal caste, although at the 
present, the clergy in some of their communities at least are 
recruited from certain families in preference to others, and, it 
appears, from the Brahman caste itself. Besides, they observe 
the rules of caste among themselves as well as in their relations 
with others who dissent from them, but like several Hindu sects, 
however, without attaching any religious significance to it. Sir 
Monier Williams in his work on Modern India and Indians, 
5th edition, page 159, says of the Jains that they “ agree with 
the Buddhists in rejecting the V eda of the Brahmans.” 

Sir Guru Das Banerji in his work on the Hindu Law of Mar- 
riage remarks, at page 19:—“ There are only three Indian sects 
of importance, the Buddhists, the Jains and the Sikhs, who have 
entirely repudiated Brahmanism, and who ought to be excluded 
from the category of Hindus, and judging from the language of 
certain enactments (i e., Act XVII of 1875, section 4, Act XXI 
of 1870) in whiohr^hpse three sects are mentioned as classes co- 
ordinate with theA Indus, it would follow that the Legislature 
intends 

Treating dralnnanic mpf adoption, Mr. Mayne observes that 
it has beeruers their so-^Mropriated by the Brahmans, and 
that “ in Jhb with rjimnif t«e almost succeeded in blotting out 
jaJiRfaco of an usage existing i fcvious to their own,” and then 
he says : — “ The inhabitants o hike' Punjab and the Forth- West- 
ern Provinces, whether Hindus" pi oper, Jains, Jats, Sikhs or 
even Muhamamadans, practise adoption without religious rites or 
the slightest reference to .religious purposes,” and later on he 
writes:— “Little is i& be found on the subject in the w'orks of any 
hut of the most modern writers, and the majority of the ancient 
authors rank the adopted sou, very low among the subsidiary sons. 
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The series of elaborate rules which now limit the choice of a boj 
are all the offspring of a metaphor that he must be the reflection 
of a son. These rules may lie appropriate enough to a system 
which requires the fiction of actual sonship for the proper perfor- 
mance of religious rites; but they have no bearing whatever 
upon affiliation which has not this object in view, and as we shall 
find (hey are disregarded in many parts of India where the 
practice of adpotion is strongly rooted ” (pages 8 and 9 of the 
6th edition). 

Apart from the religious aspect of the question there would 
appear to be no good reason why a married man should not be 
eligible for adoption. The respondents’ case is that the Jains 
being emancipated from religious rules governing orthodox Hin- 
dus are in the matter of adoption relieved from the restrictions 
imposed by the Brahman priest from religious motives and that 
while retaining the practice of adoption they pay no heed to the 
restrictions imposed by the Brahmans. iS’auda Pandita Jays it 
down as an absolute rule that a {child must not be adpoted whose 
age exceeds five years, or upon whom the ceremony of tonsure 
has been performed in the natural family ( Dattaka Mimama, 
section 4, para. 22). In doing so he relies upon a passage from 
the Kalika Pur ana which is of doubtful authenticity and which 
is treated as spurious by the author of the Dattaka Chandrika. 
According to the authority of the DaitaJca Chandrika age is only 
material as determining the term at which the ceremony of in- 
vestiture of the sacred thread may be performed, and so long as 
this rite in the case of the three higher classes, and marriage 
in the ease of Sudras, can be performed in the family of the 
adopter, there is no limit of any particular tim e (Dattaka Chand- 
rika, section 2, paras. 20— -38) law. ■ 

Mr. iSundar Lai argued that the Hindu law permitted the 
adoption of a married man, provided that he belonged to the same 
gotra as the adoptive father, as is the case here; but that if it did 
not do so, there was a recognized and binding custom among the 
Jains whereby the adoption of married men is legal and that 
this custom is established by the evidence. 

We may here mention that the number of Jains in this Prov- 
ince according to the last census is only 84,801, the total number 
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once to the evidence adduced 
alleged custom amongst the Jains whereby it ■ 
adopt married boys or men. Evidence of such a 
the last forty years in Meerut, Muzaffarnag, 
in these 1 rovmces and a few instances in Delhi 
belonged to the xYorth-Western Provinces, was gb 
Meerut 11 in Muzafernagar, 7 in Saharanpuf 
We shall first .take the Meerut cases. The first it 
Lul. He deposed that Hand Lal adopted him 16 
when he was a married man, and that he is in pos 
Lal s property. His natural father was Umrao Si 
f Baraut. He stated that his natural father Umr 
brated his marriage when he was 14 years of age a 
adored when he was 16 years old. His evidence 
by Munslu Lal, who was not present at the adopt! 
it from the members of the brotherhood, and also 
shore, a resident of Baraut, who stated Lt 

adopted by the Jains, and \ 

*1 0 m illustrations nf « 

the oases of Hazari Lal and Mithan T ol i i 

The next instances are those of Sir ' T ^ a S0 o: 

•V U togetba Z Uu. 3E f ™ 4 Sa 

Sangam Lal 18 „ 20 ,ea« 1 “ j ^ ^ “ 

place before the adoption. He al-o f ^ “ ai '™ 
Sanai Lal bvhk, . jIo ° d *P«*d to th< 
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"lad taken place, la cmss-examination he stated that Sangam Lai 
was 15 or 16 years old when he was adopted and that he (the wit- 
ness) celebrated his second marriage after his adoption and after 
t le c eath of his first wife. Bansidhaf, he stated, adopted Sanai 
Lai, who was his sister’s son, 32 years ago, and Sanai Lai was 
adopted two years after his first marriage. Bansidhar, the adop- 
trve at hoi of Sanai Lai, also gave evidence to the same effect 
1 8 execu ted by Bansidhar and Mur I id ha r respectively in 
avom. oftheir adopted sons, and bearing date respectively the 
14th of February 1900 and 24th of July 1901, were adduced in 
evif ence showing that these adoptions were acknowledged before 
tae institution 0 f the present suit The next case is that of 
mmun Singh. He was examined and deposed that Jaisnkh 
a< opted him after his marriage and that his wife is still alive; 
that Kali ii Mai was his natural father and that Kalin Mai’s 
propertj is in the possession of his brothers while he (the witness) 
is m possession of the property of Jaisukk 

The Court be]° w held that the evidence of the adoption of 
1 ^ lan was IJ ot clear. The learned Subordinate Judge slates 
tiat * Mithan 1.^1 spoke of his being adopted by Ms mother’s 
brother/' but he k fo error as to this, Mithan Lai did not say 
tint he was adopted by his mother’s brother but by his father’s 
maternal uncle. Again, the Subordinate Judge makes this com- 
niont that Mithan Lai stated that he was in possession of Ms 
maternal uncle s estate but did not state that lie was not in posses- 
sion of his natural father’s estate. The answer to this is that he 
was not asked whether or not he was in possession of his natural 
at ms estate. J hen of the case of Sangam La! and Sanai Lai, 
f e Subordinate Judge field that they were not satisfactorily 
proved, remarking that in both cases no particulars were given as 
to t e paientsof the girls to whom these adopted sons were married 
hi ^ no questions Were put to them as to the parentage of the girls. ' 
-■ ie earnec Judge might himself have inquired as to this if he 
“ e J 6( ^ i0 3 * n f ormat ^ on a ^natter of importance. We see no 
1 01 c ls J ilQS ^ il g hhe evidence given in proof of the adoptions 

, r , * ian / a ’ ® aTx g am Lai and Sanai Lai. We do not believe 
, !* . e Wl ^ eSBm told deliberate falsehoods in regard to these 
aC !3 ° nS anc tj were bound 4 to know the true facts. As regards 
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Amman Singh, the learned Subordinate Judge 
of his adoption after marriage as being fre 
though he thinks that the fact that Amman Sir 
mention any other instances of similar adoptic 
case of any “ great weight. ” ' 

"We now come to the Saharanpur eases. T\ 
of Sikri Prasad. He keeps a draper’s shop an 
tractor.” He deposed that he is the adopted sonc 
own father Murlidhar having been brother of I 
says that he was adopted 18 or 19 years ago, t 
was Bhim Singh’s daughter, and Ms second wife 
daughter. His marriage, he said, had taken pk< 
nal uncle adopted him. It was customary, he s 
Jains to adopt a boy after marriage, and he 
instances of such adoptions, namely, those of Jhar 
adopted by Musammat Asharfi, and Dip Chand 
by Musammat Gumti Kunwar. In cross- examii 
that he was 19 or 20 years old when he was adop 
mamage had taken place 8 or 9 years before wkei 

°V T* . A witne8S for fche l )iai Htiff, Munshi Gov 
admitting that Sikri Prasad was adopted by Mit 
that he was unmarried at the timeof his adoption 
however, from his cross-examination that he had no 
ledge of the facta. He was not present at the ado 
and did not remember the year in which the adop 
He could not even say whether or not Sikri Prasi 
twice. Wo have no hesitation in accepting them 
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but immediately corrected himself and f stated that his first mar- 
riage took place before his adoption, and that it was his second 
marriage to which he had at first referred. The learned Subor- 
dinate Judge was of opinion that the first statement was true 
and rejected his evidence. We do not agree with the learned 
Subordinate Judge. We think that when in the first instance 
the witness referred to his marriage as having taken place after 
his adoption, he referred to his second marriage. Sangam Lai 
deposed that Jains adopted married boys, that lie had not merely 
heard this from his elders but that married boys were adopted to 
his own knowledge. As instances he mentioned the case of 
Chhotu Mai, also of Prabhu Lai, who was adopted, he said, by 
Shibba Mai, and Naurangi Mai, who was adopted by Shibba 
MaPs wife. He was present, he stated, at the adoption of these 
three persons, and they were all adopted after their marriages 
had taken place. In cross-examination he stated that Chhotu 
MaPs first marriage took place about SO years ago, that his mar- 
riage procession went to Talsara and that he was 14 or 15 years 
old at the time of his marriage, and that his wife died four or five 
years thereafter. He stated that Chhajjan Mai was the father 
of Chhotu Mai and that he was adopted five or six years after Ms 
first marriage. The learned Subordinate Judge accepted the 
evidence of this witness in the case of Prabhu Lai, but rejected 
it in the ease of Naurangi Mai, saying that no particulars as to' 
the parentage and home of his first wife were given and that 
therefore he thought this marriage was a myth. As a matter of 
fact the home of his first wife is mentioned, as it is stated that 
his marriage procession 'went to Talsara. We sec no good 
reason for rejecting this evidence. 

The next two instances are those, of Ajit Prasad and Janki 
Singh, Dali Chand, a resident of their village, deposed that it 
was valid amongst the Jains to adopt a married boy, and as 
illustration of such adoptions ho mentioned the ease of Ajit 
Prasad who was adopted by Gurdayal Singh, and of Janki Singh 
by Musammat Mulo, the widow of Chhajju Singh. He stated 
that he attended at the adoption ceremonies of these two persons. 
The learned Subordinate Judge accepted his evidence in the; 
ease of Janki Singh, but refused to accept it in the ca*e of Ap'd 
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Prasad. In the latter ease he improperly referred to and relied 
on a jucgment delivered by the Subordinate Judge of Saharan- 

S ^ rf- ^ WM0h W3S not admis8i *> 1® in evidence, and 
T r , h ?. ap f ar ® d from ti,is Judgment that Ajit Prasad had 
after his alleged adoption given out in Court, referring to his 
parentage, the name of his natural father. We do not think 
that the learned Subordinate Judge ought to have referred to a 
judgment which was not in evidence in the case before him; and 

in atteT "“I Sab0rdmat ° Jud ge was wrong, we think 

zc :tiz b T ir Ah 

latlier s name, which may have been accidental. 

adonH 1 ^ 1 th6 Salmran P ur is that of Nidha Mai. His 
doptnna cer his marriage was proved by Hardhian Singh, who 

stated that his (witnesses’) mother-in-law adopted Mdha Mai in 
Deoband, 30 or 32 years ago. Midi. Hal’. LJa^ ,J “ " 
took place before his adoption and his wife died two years after 
his adoption. A married boy, he said, can be adopted by Jain, 
We now cometothe Muzaffamagar instances. The adoption 
oi Piare Lai after his marriage by Sik Chand is deposed to by 
his natural father Sangam Lai, a shopkeeper in the village of 
Khatanlu bangam Lai deposed that he gave his son Piare Lai 
m adoption to Sik Chand 25 or 26 years ago; that he had him 
uomod 2, or 28 years ago, and that Karo Lal u 

, L ‘“" <l s P'oP'rty- This witness ah» deposed to the adop- 

t,oa o Bnl Chand and M.W Lai. Bui Chand waa adopW 
he said, by Bahai Singh, and Makund Lal by Banarsi Das loth 
residents of Kbatauli These two adopted sons, he said,' were 
then in possession of the proper ty of their adoptive fathers T n 
cross-examination he gave particulars as to the adoptions of Bnl 
Chand and Makund Lal, say in- • << j XVP J P ,° f Bul 

Chand and Makund w’™ ulpted. bIIIT * " W 
m adoption by the Xardkamwuli. I do not lino ■ glV *° 

She was Bahai Singhs sister Bnl m i ^ ^ er 
Daghah I do no, kL £ “ "f 4 *? »* 

the Daghatwali. The Daahattnrrh' mi V- • ado P ted by 
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LaL ICallu Mai, a witness for the plaintiff, corroborated the 
last witness as regards the adoption of Piare Lai, but said that 
the adoption preceded Ms marriage and that Piare Lai was not 
married before his adoption. As regards Bui Oh and, he said 
that he was adopted by some one at Sardhana but did not know 
by whom. In cross-examination he admitted that he was not 
present at the adoption of Piare Lai and he was unable to say 
how many years ago the adoption had taken place, He evi- 
dently has no personal knowledge of the matter. The learned 
Subordinate Judge did not consider that sufficient proof of these 
instances was given ; but we are unable to agree with him in this. 
The next instance is that of Gyan Ckand. His adoption is 
deposed to by Umrao Singh, who deposed that adoption after 
marriage is customary amongst the Jains and that he himself 
was adopted by Jamna Das, 20 or 21 years ago, after his first 
marriage. His first wife having died, he married, he said, a 
second wife 11 or 12 years ago. The property of Jamna Das 
, is in Ms possession, while the property of his own father Lack- 
man Das is in his brother's possession. The adoption of Eanji 
Ram is deposed to by himself. He stated that he was Fakir 
Ohand ? s son and that Fakir Chanel had him married when he 
was 14 or 15 years old and afterwards gave him in adoption to 
Shadi Ram, whose property he got. In cross-examination lie 
stated that his adoption took place about four years after his mar- 
riage, The learned Subordinate Judge rejected this evidence 
owing to the statement of the witness that he was adopted eight 
or nine years after the Mutiny and that cl tiring the Mutiny he was 
one or two years old and therefore his marriage must have taken 
place when he was only a child of five years. We cannot appre- 
ciate the reason so assigned for rejecting his evidence. A mistake 
in the matter of dates is readily made. Allowance must, we 
think, be made for defects of memory which in such matters are 
inevitable after the lapse of so many years. Munshi Lai deposed 
to his own adoption and also to that of Chltra MaL This witness 
is a zamindar. He stated that he was adopted by his aunt, the 
wife of Buddhu Mai, 10 or 17 years ago, that he was married to a 
member of Kallu Mai’s family in Pur 18 or 10 years ago, and that 
his own father Chandan Mai gave him in adoption. He also 
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mentioned 'the adoption of Mithan Lai by Kundan Lai, 13 or 
14 years ago, after his marriage had taken place, and also the adop- 
tion of Ghitra Mai in Soran, four years ago, by Shadi Mai. In 
cross-examination he stated that he was not present at the adop- 
tion of Mithan Lai, but heard of Jt from the members of the bro- 
therhood, The adoption of Banwari Lai by Bansi Lai is proved 
by Jai Day ah Jai Dayal is a zamindar, paying Rs. 2,500 per 
annum as revenue and Rs. 35 as income tax. He deposed that a 
married boy is adopted amongst the Jains and that his father’s 
own brother adopted his nephew Banwari Lai who was then a 
married man. This adoption is supported by a Jchewat on the 
record of mauza Tavli for the year 1296 Fasli , in which Ban- 
wari Lai is mentioned as the adopted son of Bansi Lai. The 
last of the Mumfiarnagar cases is that of Piare Lai, the adopted 
son of Har Chand Rai, He deposed that it was customary 
amongst the Jains to adopt a son after marriage, and that he 
was adopted by Har Chand Rai after his marriage, about 22 or 
23 years ago. Har Chand’s property consisting of hypothecation 
bonds of the value of two to four thousand rupees was, he said, in 
his possession. With the exception of the case of Ghitra Mai, the 
Subordinate Judge did nob accept the evidence as satisfactorily 
establishing the adoption after marriage in the instances to which 
we have last referred. We are unable to agree with him in his 
estimate of the evidence. We cannot ascribe to the witnesses the 
wholesale perjury which the rejection of their evidence implies. 
Evidence was also given in support of the adoptions after 
marriage, in Delhi, of three persons, namely, Samman Singh, 
Umrao Singh and Juggi MaL Umrao Singh deposed that he was 
adopted by Rarnali Mai, his natural father’s name being Eure 
Mai He stated that his first marriage took place about 19 years 
ago, Ms second 14 years ago, and third seven or eight years ago, 
and that Musammat Patho, wife of Karnaii Mai, adopted him a 
few years after Ms first marriage had taken place. He further 
deposed that the property of his own father Eure Mai was in the 
poaBession of Ms brother Sultan Singh and that Earnali MaFs 
property was in Ms possesion, “Among us, ” he said, ” a boy 
can be adopted after Ms marriage. It is a Jain custom, ?? • In 
eras “examination he stated that Ms own father had instituted a 
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mill in respect of Karaali MaPs outstandings, but that he was 
not aware whether he had done so on his (the witnesses*) behalf 
or on behalf of Musammat Patho, Jawabir Mai, a cashier in the 
National Bank at Delhi, deposed that he was a panch of the Jain 
Agarwal brotherhood of Delhi and that it was not customary to 
adopt a boy whose marriage had taken place : but he admitted in 
cross-examination that Lala Mohair Chand adopted Juggi Mai 
after Ms marriage and celebrated Juggi MaPs second marriage 
after adopting him. Referring to Lala Mohar Chand the wit- 
ness said : — i£ He is a great and good man.” Asked as to what the 
objection of the brotherhood was to the adoption of Juggi Mai, 
he stated : — “The members of the brotherhood had only this ob- 
jection to Juggi MaPs adoption. Juggi Mai was of advanced 
age and Mohar Chand ’s wife was young. There was no other 
objection.” It thus appears that the whole objection to Juggi 
MaPs adoption was not that he was a married man, but that he 
was older than his adoptive mother. Another witness, Kanhal 
Lai, also proved the adoption of Juggi Mai, and he stated that 
all the members of the brotherhood attended Juggi MaPs second 
marriage which took place after his adoption. It is clear from 
the evidence of these witnesses that Juggi Mai was adopted 
although he had been previously married. 

A number of witnesses were examined on behalf of the appel- 
lants who deposed that it was not customary amongst the Jains to 
adopt a married boy. Amongst these are Khairati Ram, Mifcter 
Sen, Kabul Singh and Nihal Singh, Mangal Sen, Lakhpat Rai 
and Tota Ram as also Munshi Lai to whose evidence we have 
already referred. These witnesses simply say that amongst the 
Jains a married boy is not adopted, that the custom is to adopt 
unmarried boys. It is apparent that their views were based on 
the fact that they had no knowledge of the adoption of married 
boys. ■ We have not the slightest doubt that married boys were 
and are adopted, and that the evidence in support of these adop- 
tions is truthful. If it be, we have 23 cases established, namely, 
nine in Mumffamagar, seven in Saharanpur, three in Delhi and 
four in ’Meerut, Considering that the Jain population, is not large 
and is scattered about, and that “ordinarily unmarried boys 
would be selected for adoption, the number of cases of the 
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adoption of married, youths or boys which has been proved; is 
striking. 

Does this evidence satisfactorily establish the alleged custom ? 
It is to be born© in mind that the Jains are mostly engaged as 
traders and shopkeepers. They are not landowners, and therefore 
we cannot expect to find any records of adoptions such as are to 
be met with in conveyances and transfers of land; or in Jchewats 
and other land records. Even if any such documents- were forth- 
coming they would not show whether the adoptees were married 
or single. Proof by instances is the only class of proof which 
they could ordinarily adduce* and this is the proof which we are 
asked to accept. 

It is admitted on the part of the plaintiff appellant that Jains 
■can adopt a boy at any age, provided that he be not married ; 
that the ceremonies of tonsure and investiture with the sacred 
thread not being observed by the Jain community; the rule of 
Hindu law, which prohibits the adoption of a boy after the per- 
formance of the ceremonies; does not pervail • but it is said that 
marriage is a ceremony which among the Jains as well as among- 
orthodox Hindus fixes a boy in his own family so that he cannot 
thereafter be adopted. The contention is not that the custom 
amongst the Jains is similar to that recognized by the Hindus of 
the twice-born classes; but is a custom akin to that which is bind- 
ing among the Suclras whereby it is said marriage is a bar to 
adoption. On the part of the appellant, on the other hand, it is 
contended that with the Jains adoption is purely a secular matter; 
that they have no belief in the doctrine of the efficacy of initiatory 
ceremonies and do not perform sradks and that no reason exists 
for imposing any limit of time or circumstance in the matter of 
adoption. 

There is not much case law on the subject before us. In 
the case of Maharaja Govind Nath Ray v. Gulab Ghand ( 1 ) it 
was held, accepting the authority of the Pandits, that amongst 
'the Jains a widow was competent to adopt without the sanc- 
tion of her husband, and that the qualifying age of the adoptee 
extended to the 82 nd year. If the qualifying ag© is extended to 
the 32nd year the presumption is that marriage furnished no ha 
(1) (1888) 5 s, IX A., 270. ' 
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adoption not being recognized in the Jain community, or among 
the Hindus of these Provinces, it must be assumed that she had 
the power to make a second adoption, and that such adoption was 
to her husband.” 

Mr. Golap Chandar Sarkar in his work on the Hindu Law 
of Adoption, at page 359, states that “neither in the Smritis, 
nor in the commentaries on general law is there any restriction as 
to the age of a person which limits his capacity of being adopted. 
On the contrary, an obvious inference may be drawn from the 
definitions of the kritrima and the self -given sons, that there 
was no limitation of age for affiliation. The Vedik story of 
Sunah Sepah’s adoption proves that such restriction did not exist; 
for, according to the story, he took a prominent part in the 
performance of the ceremony which could be done by a person 
whose Upanayana rite had been performed. “ It is no doubt 
desirable,” he adds, “ that the boy should be adopted at a tender 
age so that he might be thoroughly assimilated to the family into 
which he is adopted and being bred up from his infancy amidst 
its members looked upon as a natural relation. The matter, how- 
ever, was, as it properly should be, left to the discretion of the 
parties concerned by the sages, who did not lay down any rule on 
the point.” Then he refers to the restrictions introduced by 
Nanda Pandita and other modern -writers upon the authority of 
a passage of the Kalika Purana, the authenticity of which is 
doubted, and he says that “ if you leave aside the passage of the 
Kalika Purana, the authenticity of which is doubted, then there 
is no authority in Hindu law for the proposition that any of the 
initiatory ceremonies must be performed in the adopter’s family 
in order to cause filial relation : in other words, that if all or 
any of the initiatory rites for a person have been performed in the 
family of his birth, he becomes incapable of being adopted in any 
other family; ” and later on, referring to the Sudras, he states • 

« Nor is there any passage of law declaring that in the case of 
Sudras marriage is a bar to adoption.” He subsequently refers 
to the relaxations of the rule in Madras, Bombay and the Punjab, 
noting the fact that the Bombay High Court ruled that among all 
classes even a married man may be adopted, whether he belongs 
to the same gotra with the adopter or not. Paje Vyankatrav 
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Anandram Nimbalkar v. J ayantrav (1) ; Wathaji Krishna ji 
v„ flari Jagaji (2) * Sadashiv Moreshvar Ghate v, Hari Moresh - 
var Gftafe (3); Lakshmappa v. Ramava (4) ; Dharma Dagu v* 
Rimkrishna C/dmnaji ( 5), • 

According to the cases 3ast cited it appears that in Bombay 
a married Brahman may be lawfully adopted, whether or not he 
belongs to the same gotra as the adopter. As, however, the law 
of the Mayukha prevails in Bombay, the authorities in that 
Province do not afford us much assistance. At the same time 
they are instructive and suggestive. There is no restriction in 
the matter of age to be found in Manu or in the Smritis. The 
adoption of a married man of whatever age is not forbidden by 
the Mitakshara, Mr, G hose in his “work on Hindu Law says 
that u the authentic Smritis are very reticent about the qualifica- 
tions of the boy to be adopted. The complicated rules laid down 
by our Courts are based only on certain texts of Saunaka 9 the 
Vridha Gautama , and the Kalika Pur ana, not cited in the 
older books like the Mitakshara or the Smriti Chandrika, the 
Paramra Madeva or even in the Dayahhaga or by the Mithila 
writers, Ho Hindu lawyers w r ho had critically examined the 
Smriti s would have placed any reliance on these texts and on the 
rules of the Dattaka Mimansa and the Dattaka Chandrika ” 
(2nd Edition, at p. 598), A majority of a Pull Bench of this 
Court held that the Dattaka Mimansa was not an infallible 
guide in questions of adoption, in the ease of Bhagtvan Singh v. 
Bhagwan Singh (6) and refused to follow it : but their decision in 
that case was set aside by their Lordships of the Privy Council, 
who observed in their judgment, referring to the Dattaka 
Mimansa and Dattaka Chandrika as follows “ To call it 
infallible is too strong an expression, and the estimates of Suther- 
land and West and Buhler seem nearer to the true mark ; but it 
is clear that both 'works must be accepted as bearing high author** 
ity for so long a time that they have become inn bedded in the 
general law” (7), In view of the ruling of their Lordships we 
should not be justified in disregarding the rules laid down in these 

(1) (1887) 4 Bom., XL C. XL, A. C. J., 191. (4) (1875) 12 Bom., H. 0, XL, S64 # 

(2) (1871) 8 Bom., H. C. XL, A, C. *L, 67. (5) (1885) I. L, II . 1 10 Bom., 80. 

(8) (1874) U Bom., H. 0. Bep. # 190, (6) (1895) T. h. B., 17 AIL, 294. 

(7) (LSDS) r. L. XL, 21 All., 410. 
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works. But it is admitted that these rules cannot and do not 
apply to the Jains, unless it be that the Jains are to be treated as 
ranking with Sudras, and are governed by the rule laid down 
in the Baitdka Ghandrika which renders marriage a bar to adop- 
tion in the case of Sudras* The contention put forward on 
-behalfof the appellant is not that the rule of law prevailing 
amongst the twice-born castes as regards adoption governs the 
Jains, for this is not the appellant’s case, but that the Jains are 
prohibited like the Sudras from adopting a boy after marriage. 
It is difficult to see why this should be so. The. Jains are mostly 
Vaishyas, one of the three twice-born classes, and the exceptional 
rules laid down for Sudras therefore can have no place in matters 
relating to them. The ordinary Hindu law is that of the three 
superior castes, and if that law.ia matter of adoption admittedly 
does not apply to the Jains, we are compelled to%ee what rule or 
custom of adoption does prevail amongst them. That their custom 
is at variance with that prevailing amongst orthodox Hindus 
is admitted ; but it is said that among them, as with Sudras mar- 
riage is a bar to the eligibility of a boy for adoption. It is diffi- 
cult to find any reason for this restriction. Adoption being a 
secular and not a religious matter with the Jains renders it impro- 
bable that any such bar should exist. The custom set up is one 
which merely extends the area of choice by the rejection of res- 
trictions, probably of recent growth, which in the order of things 
are inapplicable. The restrictive rules as regards adoption, accord- 
ing to Mr. Mayne, as we have already pointed out, are of Brahma- 
nical origin. 4 The Brahmans, n he writes, have almost succeed- 
ed in blotting out all trace of a usage existing previous to their 
own n and H the series of elaborate rules which now limit the 
choice of a boy, are all the offspring of a metaphor; that he must 
be the reflection of a son*^ Many of these restrictions no doubt 
were imposed long after the J ains had parted company from 
Hinduism upwards of 2,500 years ago. After a careful consider- 
ation of the ease we have come to the conclusion that the evidence 
satisfactorily shows that the Jains in these parts do not regard 
marriage as a bar to the eligibility of a youth for adoption ♦ that 
married as well us unmarried boys are amongst them eligible. 
The reasonable inference to be drawn, w© think, from the 
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authorities and from the evidence given in proof of instances of the 
adoptions of married boys for the last 40 years is that at the time 
when Jains dissented from Hinduism, the restrictions imposed in 
the matter of adoption on orthodox Hindus did not exist ; that 
these restrictions were imposed by the Brahmanical priests of later 
years and only apply in the case of orthodox Hindus, and that the 
custom which allows of the choice of married and unmarried youths 
alike prevails among the Jains and is one of antiquity* We, 
therefore, decide this question in favour of the respondents. It is 
unnecessary to determine the further point raised by Mr. Sundar 
Laly namely, that the Hindu law permitted the adoption of a 
married man provided that he belonged to the same gotra as that 
of the adoptive father. 

There are several minor matters to which the appellant has 
taken exception in the decree of the Court below. He complains 
that the Court has erred in holding that a bungalow* described as 
If o* 115, and the decree obtained in a suit brought by Mm against 
Bana Prithi Singh and Kartar Singh formed part of the joint 
family property. We think that the appellant has not established 
his right to either the bungalow or the decree. From the evidence 
of Banarsi Das we find that the appellant purchased the kothi in 
question in his own name, but that the purchase money was defrayed 
out of the moneys of the Meerut shop, which belonged to the joint 
family. Appellant did not out of his own funds pay any portion 
of the purchase money. As to the decree Banarsi Das states that 
Bs. 15,000 were lent to Bana Prithi Singh during the life time of 
Ganeshi Lai on the security of a bond executed in favour of 
Kedar Nath. The plaintiff brought a suit upon this bond and the . 
expenses of the suit are entered in Kedar NatMs account in the 
account books of the Meerut shop. The money advanced to 
Prithi Singh was, he stated, given by Lala Ganeshi Lai to Kedar 
Nath. The appellant has failed to satisfy us that these items of 
property were incorrectly regarded by the Court below as joint 
family property. . . . 

The respondents have filed objections under section 581 of the 
Code of Civil Procedure. Of these the following have been pressed. 
It is alleged that the sum of Rs. 40,000 was paid to Musammat 
Kishen Dei, and Rs, 5,000 to Musammat Baino, and that the 
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Court below has not allowed credit for these payments* The only 
evidence in support of these statements is the following, Badri 
Das in his evidence stated that Banarsi Das paid Es. 5,000 to 
Musammat Baino, and Es. 40,000 to Ganeshi LaPs widow and that 
Manohar Lai gave his consent to these payments. Banarsi Das 
in his evidence corroborates that of Badri Das. He stated that 
Es. 40,000 were given to Musammat Kishen Dei about 2J years ago 
after pressing demands made by her. He said that Badri Das, 
Manohar Lai and he consulted together about the matter and de- 
cided that it was necessary to appease Musammat Kishen Dei and 
that Es. 40,000 should be given to her, and that Es. 40,000 were 
given to her. Manohar Lai in his evidence denies all knowledge 
of this transaction. He says that Es. 40,000 were not given to 
Musammat Kishen Dei in his presence, nor was Es. 5,000 given 
to Musammat Baino, nor was he consulted regarding the payment 
of either of these sums. It is remarkable that no receipt for or 
acknowledgment of the payment; of these large sums, if it was 
ever made, was obtained from either of these ladies. We agree 
with the Court below that the payment of these sums has not 
been satisfactorily proved. 

The next objections are that a ruhha for Es. 800 and a mort- 
gage deed for Es. 3,200 in favour of Badri Das, and rukkas for 
Es, 5,000 and Es. 500 in favour of Banarsi Das, together with 
several ornaments pledged with Banarsi Das for Es. 2,500, are 
the separate properties of Badri Das and Banarsi Das and that 
certain moveables claimed by the respondents as their exclusive 
property were their joint property. In support of these objec- 
tions the respondents relied on the evidence of Banarsi Das. He 
stated that he got a rukJca for Es. 300 from Shahzad Eai and 
also a hypothecation bond for Es. 3,200 executed by Haidar Shah 
and others, Badri Das admits in his evidence that he received 
Es. 80,000 from the joint family funds for expenses and 
that this sum was debited to him in the accounts of the koth% 
Banarsi Das also in his evidence stated that Ganeshi Lai and he 
decided to pay Es. 30,000 to Badri Das and to have that item 
entered in the expense account. There appears to be little 
doubt that the moneys lent to Shahzad Eai and TT^d ftr Tver 
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the joint family funds, and that in any case he would be bound 
to account for the Rs. 30,000 which he had received and which 
was debited to him in the account books before he can establish 
a claim to the two sums of Rs. 300 and Rs. 3,200. The property 
of each individual member is presumed to belong to the common 
stoc'k, and no evidence has been laid before us which would lead 
us to think that these two sums should be excluded from the 
division of the joint family property as being the exclusive pro- 
perty of Banarsi Das. The same observation applies to the 
house described as house No. 13, which undoubtedly belonged 
to the family, but upon which Badri Das would appear to 
have expended sums amounting to Rs. 9,000 or Rs. 10000. 
This house is the subject of objection No. 8, which is 'that 
the Court below should have allowed to the respondent Badri 
Das Rs. 10,000 spent by him on improvements to house No. 

13 or should have directed that house to be allotted to him 
at its original value. In view of all the circumstances, we 
hold that this house formed part of the joint family property 

and that the money spent upon it formed part of the joint 
funds. J 

The only other matter remaining to be considered is the form 
of the decree passed by the Court below. The decree is that the 
plaintiff be put in absolute and separate possession of one-fifth 
share in the immovable and movable property mentioned in the 
lists appended to the decree, and that Musammat Baino, Banarsi 
Das, Badri Das and Mul Chand are each entitled to a one-fifth 
share in the same property. This is clearly an improper decree. 

What is desired by the plaintiff appellant is that the joint im- 
movable and movable property should be partitioned. The Court 
below should therefore after ascertaining of what the joint pro- 
perty consisted and the rights of the various parties therein, have" 
issued a commission to such persons as it thought fit to make a 
partition according to such rights as provided by section 396 of 
the Code of Civil Procedure. 

We, therefore, dismiss the appeal with costs, to be paid by the 
appellant. We remand the case to the Court below with direc- 
tions that the partition proceedings be carried out in accordance 
with the directions given above, and in the course of the 
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[On appeal from the Court of the Judicial Commissioner of Oudli, Lucknow.] 
: 'Mes" . jydicata— ~Civil Procedure Code, section'- l3-~~>Atmrd of committee': of 
ri-atuqdctrs appointed under section ZZ'-of the Otidfa j Estates* Act ': (fcf 
'■1869J— Question of adoption — Claim in former suit as adopted ' &on~~ 
Estoppel— J8 widen ce an d proof of adoption— Evidence of adoption where 
lapse of time precludes proof — Presumption as to probability from con* 
duet of parties* 

la a suit by the appellant; against the respondent for a share in certain 
family property the question was whether the respondent had been in 1853 
validly adopted into another family, 

Held that the committee of Taluqdars' appointed, under section 33 of Act 
I of 1860 (Oudli Estates' Act) to decide on claims for maintenance is not 
such a Court as is described by section 3.3 of the Code of Civil Procedure 
(Act XIV of 1882), and their award refusing the respondent maintenance in 
his own family on the ground that he had been adopted into another was 
therefore riot res judicata in the present suit. The committee had no juris- 
diction to decide the question of adoption, and the affirmation of their award 
by the Financial Commissioner could not give judicial validity to their deci- 
sion on a point outside their jurisdiction. 

The' fact that the respondent had in 1879. on the death of his alleged adop- 
tive mother claimed to succeed her as the adopted son of her deceased hus- 
band, and go secured the succession to which the predecessor in title of the 
appellant, was then entitled, though he did not oppose the respondent's 
claim, did not estop the respondent from denying the alleged adoption in 
this suit. 

To establish the fact of a valid adoption it was essential for the appel- 
ant to show that it. was made by the direction of the deceased husband of the 
adoptive mother, and that the respondent's father had given him in adoption. 
In fcho absence of proof which the lapse of time made impossible, it was in- 
cumbent on the appellant before any presumption that those conditions were 
fulfilled was justified to establish an initial probability that the adoption was 
likely to hare been validly made, and that the conduct of the parties cogni- 
zant of the facts had at least been consistent with such an hypothesis, But 
the evidence rattier showed the contrary j and no weight could be given to the 
statements of the respondent, as they fell short of founding an estoppel, and 
as he had asserted or denied the adoption just as it suited bin purpose 
throughout the whole of the protracted litigation between the members of 
the family* * 

Appeal from a judgment and decree (December 16th, 1904) 
of the Court of fclie Judicial Commissioner of Oudh, which reversed 


ircsmti ™** Lord lioBBBXgozr, Lord Coxxztfs and Sir AMtmnjWxmm, 





520 THE I5D3UK LAW REFOBTS, [vOL, XXIX, 

a judgment and decree (May 30fch, 1904) of the Court of the 
Subordinate Judge of Parfcabgarh. 

The matter in dispute iu this appeal was the right of succession 
to the taiuqa of Slmmspar, and the main question for decision was 
whether or not the respondent Lai Raghuraj Singh was validly 
adopted as the son of Lai Bisheshar Bakhsh Singh by his widow 
Thakurani Baijnath Kunwar. 

The facts which led up to the suit out of which this appeal 
arose were as follows 

The Summary Settlement of the Kundrajit estate was in 
1858 and 1859, made with (a ) Thakurani Baijnath Kunwar, the 
widow of Lai Bisheshar Bakhsh Singh, (b) Lai Chattarpal Singh, 
(c) Lai Chandarpal Singh and Lai Su raj pal Singh, A sanad 
was granted to them and they became taluqdars under section 8 
of Act I of 1869 (the Oudh Estates* Act), In 1872 they effected 
a partition of the estate, dividing it into four mahals. Of these, 
mahal Bargaon was allotted to Thakurani Baijnath Kunwar, 
and mahal Sham spur, the estate in dispute in the present appeal, 
to Lai Surajpal Singh. 

Lai Surajpal died childless and intestate on 21st February 
1892, and was succeeded by Ids widow Thakurani Raghubans 
Kunwar who took as her husband's heir a Hindu widow's 
estate. She died on 11th November 1901, and at her death the 
reversionary heirs of her husband were Balbhaddar Singh, the 
plaintiff, and Lai Raghuraj Singh, Chandarpal Singh, and 
Himmat Singh, the first, second and third defendants, respec- 
tively. As one of these four heirs the plaintiff became entitled 
to a one-fourth share of mahal Shams pur and the other property 
left by Thakurani Eaghubans Kunwar at her death. 

On the 23rd November 1901, the plaintiff made an applica- 
tion in the Revenue Court for mutation of names, but was opposed 
by the Court of Wards on behalf of the first defendant, in whose 
favour, on 1 9th March 1902, the Assistant Commissioner of 
Part align rh ordered that mutation of names should be made. 

fix- plaintiff, therefore, on 8th December 1903, instituted the 
suit out of which this- appeal arose, and, after setting out the facts 
as above, • alleged in his plaint that Lai Raghuraj Singh, the first w 1 
defendant, who was the natural son of Aimer Sinu'h. had been 
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adopted out of Ms own family, and bad, by adoption, become 
proprietor of the Bargaoa estate on the death of Thakurani Baij- 
natli Kunwar on 15th January 1SS0 as the successor of Lai Bis- 
fieshar Bakhsh Singh and of Thakurani Baijnath Kunwar, 

The first defendant alone defended the suit. In his written 
statement he stated a that Lai Bisheshar Bakhsh Singh did not 
adopt defendant Ho. 1, nor is the defendant No, 1 the adopted 
son of Lai Bisheshar Bakhsh Singh. If it be alleged by the plain- 
tiff that he, defendant No. 1, was adopted by Thakurani Baijnath 
Kunwar, wife of Lai Bisheshar Bakhsh Singh, he (the plaintiff) 
should gay whether Thakurani Baijnath Kunwar had the permis- 
sion of her husband to adopt (a son) or not.. The defendant No. 

1 flatly denies that he, owing to any valid adoption which the 
plaintiff may assert, did not remain the son of his natural father 
Ajmer Singh/ 1 

The following issues were settled:— 

(!) Is the plaintiff one of the four reversioners of Lai Suraj- 
pul Singh, and, as such, is he entitled to get one -fourth share 
in the properties in mil after the death of Thakurani Raghu- 
bams Kunwar ? 

(2) Was defendant No.- 1 adopted, by Thakurani Baijnath 
Kunwar with the permission, and after the death of, her hus- 
band ? 

{o} Is the adoption valid ? 

(4) Is the question of adoption res judicata? 

(5) Is the defendant No* 1 -estopped from denying the 

adoption ? ■ . ; - - 

(6) Is the adoption valid, even if it be proved that the hus- 

band of Thakurani Raghubans Kunwar did not permit her to 
adopt? , ■/ . ■ • - ■ 

The adoption was alleged to have taken place in or about 
1853* The evidence adduced in support of it was entirely docu- 
mentary, and showed that from the year 1867 the first defendant 
had repeatedly set up and asserted his adoption in Courts of 
Justice and elsewhere. The adoption was not acted on* the 
settlements wore made with Thakurani Baijnath Kunwar and 
the first mention of an adoption was in a petition dated 3rd 
October 1884, in which Baijnath Kunwar stated that she had 
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u now n adopted Lai Raghuraj Singh owing to her being childless 
and prayed for mutation of names in his favour. This was not 
done and the regular settlement was made with Baijnath Kunwar 
herself, who remained in possession as proprietor until her death. 

It was not disputed, however, that the parents of Lai Raghu- 
raj Singh died in his infancy, and that he was brought up and 
supported by Baijnath Kunwar, who performed all the cere- 
monies usually performed by parents and changed his name. 
•She died on 18th December 1879. Claims to succeed her were 
made in the Revenue Courts by Chatrapal Singh who asserted he 
was her adopted son ; by Lai Raghuraj Singh who asserted that 
Thakurani Baijnath Kunwar brought him up and adopted him 
from his infancy, u and having constituted him her heir and 
successor installed him on the gaddi in 1272 fasli”; and a third 
claim was made by Chandarpal Singh. On 23rd June 1880 an 
order was made directing the entry of La] Raghuraj Singh’s name 
in the Revenue Register as proprietor of the Bargaon estate in 
succession to Thakurani Baijnath Kunwar, 

In consequence of that order Chatrapal Singh, on 13th 
November 1891, instituted a suit against Lai Raghuraj Singh to 
recover the estate from him. In defence Lai Raghuraj Singh 
denied Chatrapal Singh’s adoption and set up an adoption of 
himself. Both parties, being unable to prove any permission to 
adopt on the part of Thakurani Baijnath Kunwar’s husband, 
agreed on the pleadings that by custom such permission was not 
required. The Subordinate Judge of Partabgarh on 1st October 
1894 dismissed that suit, and on appeal that decision was affirmed 
by the Court of the Judicial Commissioners of Oudh ; both Courts 
finding that Chatrapal Singh had not been adopted, and that Lai 
Raghuraj Singh had been adopted by Thakurani Baijnath Kun- 
war. On appeal to the Privy Council their Lordships held that 
Chafcrapal’s adoption had not been proved, and expressed no 
opinion in regard to the adoption of Lai Raghuraj Singh. 

The Subordinate Judge held that Lai Raghuraj Singh had 
been in fact adopted and that his adoption was valid in law; 
that he was estopped by his conduct from denying his adoption • 
and that the question of the adoption was tres judicata, as the 
British India Association of Oudh who sat as arbitrators to decide 
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BahV.tVlS lUaU tT JI f ' S,^Sh, th ° gTOund that Thakulni 
fiXt ad0ptecl hiD " 111 ^dauee with these 

findings a decree was made in favour of the plaintiff for a one- 
fourth share in taluqo Siiamspur. 

Lfle of tile Judicial Commissioner of Oudh 

aIk, ohlTr ; ™" ** * Ciumo*, 

tto Ad r • f ? , T°“ ! “ OMr) “ » ><%”■«« delivered bv 
the Additional Judicial Commissioner in which the Judicial 
Commissioner concurred, said : _ 

* The questions for decision are • (n whether flip 
from denying that ho was validly adopted by Baijnath KunLT- (2) whetf^ 
the matter » res judicata, and (3J if thefirstaed seeond questions are d 7 
whether the plaintiff has 

death 

by her ; hut L does this i' ^ S' ^ ■*** 

Mso did ChaUarpal Singh, and the 

tab Singh was the nearest reversioner at the time but he was y™ 1 ** 
defendant and did not claim the cs* iv ti ’ . ' ^ ,vni S with the 

right to the estate left by 
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proceedings shows that they were of ^ 

would he lamentable if titles to large estates were to dep J^ntmi* f 
s.ons as that of the Committee in the present erne. Fortunately t 
P ™f et ° the decision of the Committee renders the ,ti 0 7o 

adopt.cn res j^cata. The Committee had power only t o deal I 
for maintenance, and even assuming what 1 shoal,.' i • * th c aiIDS 
section 33 of the Oudi, Estates’ Act applies to cases whereno mainte!'^* 1 ’ ^ 

awarded by the Committee, but the claim was dismissed, a deeis “bv U «“ 

Committee of a question of title in thecour-e oi' the trial ’f a d “* 1 
tenauee cannot beheld tube equivalent to a decision of that question “*? 

C.v.I Court I he Comnnttoo, if still exist teg, could H0 , have entertained the 
present suit. It is clear, therefore, that the question of adoption ! 1/ 
juUicat* but mui.l ha ikt>nmhunl ttjiuii the evhWo, 1 * 
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<ff It is common ground tliat the defendant is mow about 05 years of age, 
ie*, li * was born in or about 1849 (see the proceedings of the Court below, 
dated April 9ih). If the adoption took place, as alleged in 1858, he was at the 
time about four years of age. Bisheshar Bakhsh died in 1833 or 1834, leaving 
a son, named Bachman Singh, who died in 1842 or 1843 while still a minor. 
This circumstance certainly does not render it probable that Bisheshar Bakhsk 
gave ids wife power to adopt a son. On the contrary, it renders it /somewhat ' 
unlikely that he should have thought or an adoption. Then again, tho widow 
'admit tedly did not act upon the permission till 10 years after the death of her 
son and 20 years after her husband’s death. This fact also certainly does not 
advance the piaim ill’s case. In fact tho plaintiff starts with an a priori im- 
probability that Biijnath Kunwar received permission from her husband to 
adopt a son, '^SS'--SS ■'■SSS-- S 

“ At the Summary Settlement of 1858 not a word was said about the 
defen lant having been adopted by Baijnuth Kunwar (see defendant’s exhibits A 
32, A 13# A 14 and A 15}* In the genealogical tree the defendant should have 
been * Uown as the son of Bisheshar Bakhsk and at all events as R&ghuraj Singh, 
not ar. Bhagwat Far shad. It is contended that these exhibits are not admis- 
sible u evidence. The point is of no importance, inasmuch as it is admit- 
ted that the first that was said about an adoption according to the present 
record was in a petition presented by Baijnafch Kunwar to the .Deputy Commis- 
mono on October 3rd, 1884, (Copy admitted in evidence in this Court.) Ju 
it slit’ said ‘That taluka Shainspur has been in the proprietary possession of 
tho petitioner, and the Government revenue has been paid by her. Whereas, 

I kav now adopted Lai Kaghuraj Singh, owing to my being childless, that 
the adopted son is very . intelligent and able, that he can himself manage the 
taluk lari affairs well and efficiently, that as the petitioner is a parda~nasMn 
and a i such is unable to attend before Government authorities and to manage 
tho t; iiupi, and she wishes to have the mutation of names effected during her 
life time in favour of her adopted son to insure attendance before Government 
ami t ie proper management of the talu^duri affairs. Therefore submitting 
; this i etition for mutation of names, she prays that the name of her adopted 
son he substituted in place of that of her own, so obtaining her object, she 
may devote herself: to pray for you.’ Neither in this petition nor at any other 
time, so far as wc know, did the Xkaknrani say that she had received permis- 
sion i row her husband to adopt a son. It is common ground that a ceremony 
know i us the Gadd i*nat>Jdai ceremony took place in 1864, whereat in the 
presence of a large number of relatives, neighbours and servants, the defen- 
dant was formally placed on the Gaddi and presented to the assemblage as 
the owner of the estate's and it is contended that the expression, * 1 have now 
adopted * refers more accurately to the Gaddi-nashim than to an adoption 
which took place U or 12 ye..rs before. This construction was approved by 
Mr. SUlmooil m exhibit 26, but this Court in a suit between Chattarpal 
Singh and the defendant held that the meaning of the words was that the ' 
XJwki tmi had now fifc ; in 1864) given effect to the previous adoption. In my 
cpiiiHu this Is 6 soiarwhat fanciful construction of the words. Their plain 
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moaning i* that the Thakurani had now, f.„. recently, ado 
but even if this U not their meaning, the words cannot he 
an adoption effected. II years earlier. 

" 14 is conteil( M on behalf of the plaintiff that thr 
«e admissible as evidence that an adoption took plM o 
Eilubtt i4), it statement by Partab Singh made on Mu ch 
statement by Cbandarpal Singh made on March 14th 
mnnt by Raja Chit, pal .Singh made cn March 15th 1894 - ty 
by Dhannnkul Singh, dated December 1st, 1S67 \ ' ' 

Raja A jit Singh, dated December 1st, 1867, (21) a statement 
'nai-y 19th, 1874,(24) a statement by P „sh: 

a statement by Janki Sin.->h m „, ? 
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■, made on Febr 

January 4th, 1884 $ (25) 

1884* 

" Some of these exli: 
by Chat tar pal Singh. I] 
statements made after 
two are statements made by witnesses produced 
just mentioned. If they are admissible at all |i 
that the allegations thtrn made by the defendani 
produced by him, 

" lt appears to me that the only document**: 
any importance is the petition of Baijnath Kuni 
the defendant's application to the Committee, da 
fh) the statements made by his agent before' tlm 
1S ) 7 (rj the judgment or award of the Comm 
affirmed by the Financial Commissioner | n i m 
defendant's application for mutation of name* 
(Fk.27) ; f v) the defendant's statement in the s 
in 1880 (Ex. 23) ; ( f) the judgment of the 'District 
the adoption is said to hare . . been recognised ' 
made by the defendant himself in his written n 
the suit of Chat tar pal Singh ( Exk, 2 and 3); fh) 
dinate Judge, and of this Court in that suit (Exs. t 
dant's statement, dated 22nd September 1894, In 
who is said to have described himself as son of Bish 
the defendant’s application for mutation of name*; 
bans Kunwar (Ex. 87). 

« No oral evidence has been adduced by the ph 
pleader in the Court below admitted that 4 he defem 
Kunw&rjrom the age of eight or ten months, that < 
monies usually performed by parents, p. g,/ Jfmid 
that she changed his name. 

" The arguments of the learned Coen u-i for tlie 
suggest that the defendant should not bo allowed to 
©cl admissions, oven If in law ho is not estopped f ro , 
and the “question 'of adoption m not ret judicata I 
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morals, and we must, examine the admissions made try the defendant* and if 
possible, appraise them at their true value. 

“It is important to bear in mind that it is common ground in this case 
that the defendant’s mother died when he was only eight or ten .months old, and 
that his father died soon after that : the exact date of the death of the 
father is disputed. The defendant has sworn in the present case that 
his father died about seven months after his mother, and in this he is 
supported by the witness Kislmanand. The plaintiff has not committed him- 
self to any definite statement on this point. It is impossible to ascertain 
exactly what the plaintiff's case is as to the date of the adoption. His 
pleader in the court below on April 9th, 1904, said: — f Defendant No. I was 
about two years old when he was adopted, ' He is now 55 years of age, According 
to this the defendant was born in 1849 and was adopted in 1851, but the plain- 
tiff relies upon paragraph 36 of exhibit 2, as showing that the adoption to oh 
place in 1860 fasli (which began on September 29th, 1852) and he has produced 
other documents according to which the defendant was adopted when he was 
3, 4 or 5 years of age, i.e., 1852, 1853 or 1855. The exact date of the adoption 
is of considerable importance, for the defendant's father admittedly died when 
the defendant was very young, and a question might arise as to who gave or 
could give the boy in adoption. The fact that the defendant was brought up 
by the Thakurani is of very little value upon the question of adoption, for 
there is evidence that Chimdarpal Singh, Chat tar pal Singh, Su raj pal Singh 
and other members of the family lived with Baijnath Kunwar when they were 
children. Indeed, Chat tar pal Singh brought a suit upon the allegation that 
he had been adopted by the Thakurani and a similar allegation was made in 
1880 by Chandarpal Singh. Outside the defendant’s own statements there is 
absolutely no direct evidence that the defendant was adopted at any time 
between 1851 and 1855. 

“Let us now turn to the admissions made by him or persons representing 
him. . 

“ The first in order of time made in 1SG7 was to the effect that he was 
adopted when he was 18 years of age, and after the up any an ceremony, so that 
his connection with his natural family had not been broken (see exhibits 13, 

17 and 18), This statement is certainly in some respects inaccurate and 
it cannot be twisted into an admission that the defendant was adopted in his 
infancy. It agrees better with the statement of the Thakurani in her peti- 
tion of October 1864. The recognition of his status as a validly adopted son 
by the Committee of Taluqdars is of very little value. Their proceedings 
were irregular and their conclusions were based on nothing that deserves to 
he called evidence. They seem to have declined to refer to Baijnath Kunwar 
and to have given the present defendant no opportunity of producing 
evidence. ■ 

..... i x; x; ;. 1 '- . J ;. ; ■ 

The next statement to bo noticed is the application for mutation of 
;L.0BQ : (see exhibit; 27),, ;ln.,this' ; also''"fhe'"datc" of 4hc;adopfibii.:;::: 
ia not mentioned. The words used by the defendant are peculiar, namely, 
Tkakwani B&k&ba ne ahd tafuliat se mujhho partoari&h o mutabanna hia aw 


tm xxtx ] amauwm 

tammam msmnai a &ladi & Uyah m$ra khnd fa'ya, * Which may be translated 
1 since my infancy the Thakurani has provided for and adopted me and she has 
herself performed all my ceremonies and my marriage. * The word * mulabanna * 
h the technical word for adoption, but it is often used loosely, and the words 
do not necessarily mean more than that the lady took and treited him as 
. her .own child, which no doubt was perfectly true. At all events there 
. was- -no allegation of a ceremonial adoption. This allegation of an adop* 
tion at. once brought Chhafcarpal Singh and Chandarpil Singh into the /fielde 
as' ^objectors, a circumstance, which does not harmonise with the theory of. 
an indisputable adoption in the eirly fifties known to all the members 
of the family. Par tab Singh, the person who was most interested, did 
not object to the defendant's application, but seems to have been living 
with the defendant, was himself childless and was not on good terms 
with Sura j pal Singh, to whom the estate would have devolved upon his 
death. 

u The next statement h one made in Sukh MaugaPs case in 1884 (exhibit 
23). The defendant said :— * I remember the time of the Mutiny, I was 
adopted before that time. It must have been during the NawaM (Native rule). 
My reol father Ajmer Singh had died when I was adopted. I cannot state 
the year when he died. What I have said about his death before my adoption 
is not absolutely certain, but such is my impression. I have no exact recollec- 
tion of the ceremonies of my adoption/ This was probably intended to bean 
allegation of a ceremonial adoption, but if, as tbe defendant said, his father 
was then do id, who, did he think, had given him in adoption and how 
could a valid adoption have taken place, if there was no one to give him in 
adoption ? It cannot ho said that the Court in that case recognized the adop- 
tion of the defendant, for the learned Judge said that he considered it unne- 
cessary to analyse evidence as to the adoption. The suit was disposed of upon ; 
a different ground altogether. 

u Next comes the written statement and deposition of the defendant in the 
suit brought by Chhatfcarpal Singh (see exhibits 2 and 3). The defendant 
alleged a valid adoption in unequivocal language, but the value of the allega- 
tion is discounted hv the fact that the parties agreed that Baijnath Kuxmrnr 
liad power to adopt a son without the express permission of her husband, a view 
entirely inconsistent with the law prevailing in this part of India, but which, 
no doubt, suited both parties, for probably neither of them could have proved 
actual permission. The recognition of the adoption by the Subordinate Judge 
in that caw is not of much value, for, apart from the fact tint the question of 
permission was not considered, he did not analyse the evidence on the ques- 
tion of the factum of the adoption. In this Court the evidence was analysed, 
hut the Court pul a con^t ruction upon flu* Tlnkuraiids perdl ton of October 
1804 which 1 cannot accept, and the finding was not necessary to Urn deed sin a 
of the case. ■ . ■ ■ 

“ Kxhilnt 3.1 only shows that the defendant is described ms the son of 
IfisUeshar iiiMtsh* It 'scarcely amounts' to. 'a 'statement by him to that 
eifoi U *1 his e:\h mats the dm mwir uy evidence. 
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"Tli# plaintiff lays great stress upon the defendant's admission in pre- 
vions eases, that he went to Allahabad, Benares and Gaya and there offered 
pifiia in the name of Bisheshar Bakhsh Singh. .That he went tdv , the placet;, 
mentioned there can be no doubt. It is possible that lie offered the pinda 
to Bisheshar Bikhsh and it was certainly easy for him to say that he did so. 
The pilgrimage to Gaya seems to have taken place before 1867 . The Thakurani 
was at the time interested in making the defendant out to be her son, and 
I am unable to attach much importance to the evidence upon this matter. The 
fact that the Thakurani performed for the defendant the ceremonies or rites, 
which a parent would perform for a child is of very little value. She was in 
loco parentis towards him, having taken care of him ever since he was a child 
inarms and one is not surprised to find the defendant referring to her in one 
of his depositions as his mother. She is said to have done the same forChan- 
dar pal Singh whom she also brought up. The plaintiff! also relies strongly 
upon the fact that the defendant's name was changed, but there is no evidence 
that his name was changed before 1864. 

* The conclusion at which I have arrived is that it is not proved that 
there was any real adoption of the defendant by Birjnath Kumvar, and it can- 
not be presumed or inferred from the evidence fhifc Baijnith Kunwar had 
permission from her husband to adopt a son. 

For the reasons already stated, I think it is unlikely that Bisheshar 
Bikhsh authorized Baijnath ICunwar to adopt a son. If she had adopted the 
defend mt, her own estate would have divested : (see Rhoolun Moyee Delia v. 
Ram Kish or Aeharjee (1) ; Vallanki Venkata Krishna Kao v. Venkata Kama 
Lakshmi (2) ; and Mayne’s Hindu Law, 6th Edition, pages 236, 238) and we 
should prob tbly hive found some reference to the adoption in the proceedings 
just prior to the Summary Settlement. Not only was nothing said about an 
adoption, but the defend mt appears in the genealogical tree then filed under 
the name of Blugwut Parshad. It seems that Baijnath Kumvar was anxious 
to keep the tal uqx iu tact. She pleaded that the estate had always been held 
by a single heir, and if she had adopted the defendant, the fact would have 
been well known to the family, and she would probably have put him forward 
as entitled to obtain a sanad for the whole estate. The fact that, nothing was 
said about the adoption of the defend mt at the Summary Settlement is the 
more remark tide, because Chattarpal Singh put himself forward as the 
adopted sou of Bisheshar Bikhsh, The first that was said about an adoption 
of the defendant was in 1861 when, as I understand her petition, she referred 
to the adoption as a recent event. It seems to me that if an adoption took 
plica it was in or about 1804. The plaintiff for obvious reasons does not 
rely upon any adoption in or about 3864. Upon the death of the Thaku- 
rain, and on subsequent occasions, the defendant seems to have taken advan- 
tage of the allegation of an adoption which was made in 1864 and 1867. His 
allegation that he hid been adopted was challenged by two members of the 
family la 1880, one of whom subsequently brought a suit for the property 

(1) (I860) 10 M ;or,ds I, A , 2L> k (1; (H 76 , f,. R. 4 LA, 1: I. L, 
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P °“? ss< ' ] h y th,: defendant. Xo act of the Tlnkunni has boon prove* which 
I '" 1 "” 1 ' k: ‘ Wy 1,1 a,i hiving taken. j.I-.co before 1804 , therefore 

^ * 8,d til:U l,c htts b " un recognised by the family «» the adopted son 
. ih ,< h ,u liakhfc.]*, i ho instances in which the adoption lias been recog- 
>^,I by the Courts are not of much importance. The recognition was on 
a ’: e t0 s * <c:ueats ««* h « on behalf of the defendant, which 
tim . °'r Ti™ as a<3m;SBIons > sn,i nude to suit the exigencies of the 
ni ! '° ef0V ‘ Wl U,iU tb0 Moitont was in fact adopted I 

. „ . . diittu evidence of permission, and in mv 

opinion permission cannot under tbe circumst-m^« nf <1 , y 

T . . ... i cumstnincis of the case be presumed. 

Ife is conceded by the plaintiff th-if win,™* 4 i . * '■ 

Ti .. oM 7 w j without the permission of her husband 

Inijnath kumtar could not, according to the Hindu law as followed in this 
proMnce, make a v.lul adoption; but it w,s suggested that there was 
evidence on which it could be found that by custom of the tribe or family a 
widow aught adopt without permission. I can discover no evidence of any 
such custom iho only evidence that we were referred to was the award of 
the Committee of ta^dars and the defendant’s admission in the suit of 
Chattaipj. Singh. The award seems to me to have no bearing whatever on 
this question, and the admission of the defendant in the previous case was 
evidently made to relieve him of a serious difficulty.” 1 

. As tho re ® uIfc of t!us decisioa tlie appeal was allowed and the 
suit dismissed. 

On this appeal. 

Mr. G. E. A. lioss forthe appellanteontendedthat the question 
of the adoption of the respondent was barred by tho rule of res 
judicata as laid down in section 13 of the Code of Civil Procedure 
(Act XIV of 1SS2). the British India, Association of Oadh 
a Committee of Taiuqdars who, decides claims for maintenance, 
had on 16th December 1807, refused a claim for maintenance 
brought by the respondent against Snrajpal Singh on the ground 
that he (the respondent) had been adopted by Baijnath Kunwar 
and that award was confirm e i by the Financial Commissioner. 
Reference was made to the Evidence Act (I of 1872) sections 13 
40, 41, 42, and 43 ; The Collector of Gorakhpur y, Pdlctk Dhari 
Singh ( 1 ) ; The Outlli Estates Act (1 A 1800 ) soefien 33 , as to 
the effect of awards made by the Committee <•£ Taiuqdars as to 
compensation and maintenance; Phaiya Ardawmi Singh v. Udey 

Partab Singh (2) ; Muhammad Imam All Khan v. Sirdar 
Musa in khan (o). ■ 

(1) (ItiSO) I. b. h., 1 2 All., I. (2) (IS, (!) L. U„ 2,'j [ \ yj, ((j; <); I, L. II„ 

23'Ctt]e M 63$ 4847 8481 ’ # 

( 3 ) ( 1808 ) L. E , 20 I. A., 161 ( 108 , 100 ): 1 . L. 1 !., 20 Culc., 81 (W, OS). : 
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It was also contended that under the circumstances of the 
ease the respondent was estopped from disputing the fact and 
validity of his adoption : this contention was based on his general 
conduct and admissions in various documents; and the assertions 
of his adoption which, he had repeatedly set up. The res- 
pondent in 1870 claimed to succeed Baijnath Kim war as heir of 
her husband by adoption against Partab Singh through whom the 
appellants now claimed. It was submitted that; assuming that 
the onus was in the first instance on the appellants to show that 
there had been a valid adoption; the effect of these assertions and 
admissions was to shift the burden of proof on to the respondent 
to show that he had not been validly adopted ; and tha; the evi- 
dence, oral and documentary, on which he relied, was insufficient 
to establish his case. Reference was made to Chandra Kumoar 
v. Narpat Singh (1). 

It was further contended that the evidence on the re cord was 
sufficient to show that the respondent was the duly adopted son 
of Baijnath Kun war and Lai Bisheshar Bakhsh Singh* If the 
evidence showed, as it was submitted it did, that Baijnath K un- 
war adopted the respondent as a son to her deceased husband, it 
must be presumed that permission to adopt was given by her 
husband, and that the adoption was therefore validly made. 
Reference was made to a passage in Mtiyne’s Hindu Law, 7 th 
Ed., 204, to the effect that it was not necessary in all cases to pro- 
duce direct evidence of the fact of the adoptioa when it has taken 
place long since, and where the adopted son has been treated as 
such by the members of the family, and in public transactions 
every presumption will be made that every circumstance has 
taken place which is necessary to account for such a state of things 
as is proved or admitted to exist ; and Rajmdro Nath Haidar y. 
Jogendro Nath Haidar (2) was cited. 

Mr. Z. Be Gruyther for the respondent contended that hm 
adoption by Baijnath Kumvar was not proved. It was essential 
tofchow that Bisheshar Bakhsh Singh gave authority to his widow 
to adopt There was no evidence of any permission having been 
given, mr of any assertion that permission was given ; such 

(I) {1008} L A.V (35) I (2) (1371) H Moore's X, A, 67, ' ■ 
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■penrik&ion could not be p/e mined, ami it must be taken, there-, 
fore, that there vnu no permission, and consequently no valid 
adoption. The evidence win referred to to show That no adop- 
liut of the respondent had in fact been made by Baijnath 
Kun war. 

As to the alleged estoppel there was none; the respondent’s 
claim in 1879 was not contested by the then true heir Par tab 
Singh, who made no claim himself, nor objection to the respondent’s 
claim. Hi 4 assertions and admis sions in support of his. adoption 
were not sufficient to estop him from now denying it, as he had 
also denied it on other occasions. 

The award of the British Indian Association of Gudh in 
1867 was not the decision of a Court* within the meaning of sec- 
tion 13 of the Civil Procedure Code. That Association had no 
jurisdiction to try or dec* de the question of the adoption, and 
therefore their decision did not operate as a res judicata, Refer- 
ence was made to Qokal Mandar v. Rudmanand S.ngh ( 1 )* 
Misir Raghohar Dial w Rajah Sheo Bakhsh Singh (2) ; and 
Chitpal Singh v. R ha iron Bakhsh Singh ; Sykes’ Taluqdari 
Law 151, 153 ; and R.tj Rahadoor Singh v. Achvmhit Lai (3) 
were also referred to. 

Mr. Ross replied, 

1907, Mag loth .—The judgment of their Lordships was 
delivered by Lord Col lijss :~~ 

The appellants, who a re the successors in a title of the original 
plaintiff, appeal from a decide n of the Court of the Judicial 
Commissioner of Oudh in favour of the defendant Lai Eaghtiraj 
Singh, the present respondent, overruling a decision of the Subor- 
dinate Judge of PartaLgarh in favour of the plaintiff. The 
matter in dispute is the light of succession to the taluqa of 
Sl amspnr and the question for decision is whether or not the 
respondent was validly adopted as the son of Lai Bisheslar 
Bakhsh Singh by the widow of the latter, TLakurain Baijn&tk 
Kunwar, The suit was brought in the Court of the Subordinate 
’Judge of Partabgarb by Baibhaddar Singh, the predecessor in 
title of the present appellants. The taluqa in question wai 

A) (W2) L R„ 29 l A., 106 , (2) (1882 1 h, \l. t 0 L & tf W$ 

l h. #, t m C«tc. # 70F, t l. K-, 9 U!c v Udf 
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obtained and holds possession. Ti e original plaintiff thereupon 
claimed as one of four persons entitled to succeed on the death of 
the widow to a fourth share, and sought to oust the respondent 
by proving that he had been adopted into another family and 
thus lost the right which would otherwise have been his of sue- 
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giMiitc 1 by s.tnad to one Lai Surajpai Singh brother of the 
respondent in 1.872. Lai Surajpai Singh died childless and 
intestate on the 21st February 1892, and was succeeded by his 
widow, Thakurani Raghubans Kunwar, who took the estate of a 
Hindu widow. She died on the 11th is ov ember 1901. On the 19th 
March 1902, the Assistant Commissioner of Partabgarh caused 
the name of the respondent to be entered as holder, and he 


tnus lost tine ngnu wmen wouiu oinem ise nave oeen ms or 
ceeding to the property as heir to bis natural brother, Lai 
Surajpai Singh. Hence ihe importance of the question, whether 
f e re^ponlent had been validly adopted out of his own family. 
There was considerable evidence of conduct on the part of the 
respondent holding out and asserting, when it suited his purpose 
to do so, that he had been adopted as the son of Lai Bish 
Bakhsh Sing'h, and three issues were formulated and considered 
by both Courts on this part of the ease,— 

1. Was it res adjudicata ? 

2. Was the respondent estopped as against the plaintiff from 
denying it? 

3. Supposing the plaintiff failed on both these issues, had he 
proved a valid adoption in fact? 

The Subordinate Judge found all these issues in favour of the 
plaintiff. The Court of the Judicial Commissioner arrived at the 
opposite conclusion. It becomes necessary, therefore, to consider 
each of tko-e questions. 

First, as to res adjudic%ta . The contention of the plaintiff 
on tins point is based upon the award of the Committee of Taluq- 
dars in 1807 affirmed by the Financial Commissioner in 1869, 
This award wan made on a claim for maintenance or for a 
4 anna share in the taluqa brought forward by the present res- 
pondeat against Surajpai Siugh. This claim was dismissed 
the ground that the applicant (the respondent ) had b 
by Thakurani Baijnath Kunwar and had consequently 
f fr) have any interest in the heritage of his natural 
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nrgum$Bi for the appellants on this part of the case was based on 
section IS of the Code of Civil Procedure (Act XIV of 1882), 
which provides that “no Court shall try any suit or. issue in 
which the matter directly and substantially in issue has been 
directly and substantially in issue in a former suit between the 
same parties or between parties under whom they or any of them 
claim, litigating under the same title in a Court of jurisdiction 
competent to try such subsequent suit or the suit in which such 
issue has been subsequently raised and has been heard and finally 
decided by such Court. He is bound, therefore, to show that the 
Committee of Taluqclars formed such a Court, and he relies on 
section 33 of the Oudh Estates’ Act, 1809, as justifying this 
contention. That section rims thus: — 

“ An. d whereas bodies of Tduqdars Ime iu several cases made awards respect* 
big the provision to be made for certain relatives of Taluqdirs, and it is expe- 
dient to render such awards leg- illy enforceable : it is hereby further enacted 
that every such award shall, if approved by the Financial Commissioner of 
Oudh and filed in his Court within six months after the passing of this Act 
be enforceable as if a Court of competent jurisdiction had passed judgment 
according to the award and a decree had followed upon such judgment . if 

It seems quite clear, therefore, that the Committee of Taluk- 
da rs was not in any sense a Court, much less a Court with such 
jurisdiction as is described in the 18th section of the Civil Proce- 
dure Code above cited as essential to found an estoppel, and, for 
the reasons given iu the judgment of the Additional Judicial 
Commissioner, their Lordships are of opinion that the Committee 
had no jurisdiction to decide the question of adoption and the 
affirmation by the Financial Commissioner of their refusal to award 
maintenance could not give judicial validity to their decision on 
a point outside their jurisdiction. Their Lord-hips therefore 
concur with the view taken by the Court below on this issue. . 

Next, as to the question of estoppel. That which is set up is 
said to arise from the fact that on the death of Thakumm Baij- 
nath Kunwar in 1879 the respondent set up title to succeed her as 
the adopted son of her husband, Bisbeshar Bakhsh Singh, and on 
this footing secured the succession to which Partab Singh, m the 
nearest heir, ’would .have been 'entitled but for' the respondents 
intervention ; that the respondent was thus estopped as against 
Par tab from denying the adoption, ami that the appellants are 
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now claiming under Partab. Bui there is no evidence that fbrtab 
in any way opposed the respondent’s claim; on the contrary, 
lie was living with and apparently co-operating with the respon- 
dent at the time, and consequently the essential elements of an 
estoppel between these persons are lacking, and even if the appeL 
lants were claiming through Partab, they cannot establish an 
estoppel. 

Their Lordships therefore agree with the Court below on this 
point also. 

The remaining question is whether the appellants have 
established the fact that the respondent was effectually adopted 
as the son of Lai Bisheshar Bakhsh Singh. To establish this, 
they must prove that, if the adoption was ever formally made at 
all by Thakurani Baijnath Kunwtvr, as he alleges, it was made 
by the direction of her husband, and further that the res- 
pondent’s father had given him in adoption. Having regard to 
the length of time which has elapsed since these conditions 
could have been, fulfilled, if they ever were fulfilled, the 
appellants admit that they cannot prove them, but contend 
that they ought to be presumed. But to justify such a 
presumption they ought to establish an initial probability that 
the adoption was likely to have been validly made and that the 
conduct of the parties cognizant of the facts has been at least 
consistent with such an hypothesis. It would not be right to 
repeat here the reasoning by which the Court below had come 
to the conclusion that, putting aside the statements made by the 
respondent himself when it suited his purpose, the position of 
the Thakurani and the necessary consequences to her of the 
adoption rendered It unlikely that she should have made it; and 
that her conduct on crucial occasions was more consistent with 
the hypothesis that she did not regard him as having been 
validly adopted than that she did. It is quite clear that no 
weight can be given to any statements of the respondent, if they 
fall short of founding an estoppel, as he has asserted or denied 
the adoption just as it suited his purpose throughout the whole of 
the protracted litigation between the members of the family. 
It has been already pointed <mt that they do not suffice to 
found m estoppel, and, taking into consideration the rest of the 
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evidence, their Lordships fully concur in the reasoning and the 
conclusion of the Court below. 

Their Lordships will therefore humbly advhe His Majesty 
that this appeal he dismissed. The appellants will pay the costs 
of the appeal. 

Appeal dismissed' 

Solicitors for the appellants Wcd/cer & Rowe, 

Solicitors for the respondent :—2\ L, Wilson & Go . 

J. V. W. 
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Before Mr* Justice Sir George Knox and Mr . Justice, “Richards* 
MADHUBAN BAS anb others (Jttbgmbkt-bebtobs) v * KARAIN BAS am > 

ANOTHER (DeCBEE-HOBBEBS) * 

Cm l Procedure Code, sections 368, 682 and 5$7-~Aci Xo, XV of 1877 (Indian 
limitation Act), schedule II, article 175(7. — Application to bring on to the 
record the heirs of a deceased respondent— Limitation, 

Meld that article 1750 of the second schedule to the Indian Limitation 
Act applies as well to appeals from appellate decrees as to appeals from 
original decrees. Susy a Pillai v. Aigahannn Pillai (I) dissented from. 
Vahhalagadda Narasimham v. la h bulla SaHh (2) followed. 

Ik this case an application for execution of a decree was 
dismissed by a Munsif, The decree-holders thereupon appealed 
to the Subordinate Judge,, who allowed the appeal and remanded 
the case to the Munsif under section 562 of the Code of Civil 
Procedure. Against this order of remand the judgment-debtors 
appealed to the High Court. When the appeal came on for 
hearing a preliminary objection was taken by one of the 
respondents to the effect that* the appeal abated, the contention 
being that Narain Das, one of the respondents, had died on the 
30th of May 1906 (the appeal having been filed on the 6th of 
June 1906), and that no steps had been taken within limitation 
to bring lus representatives upon the record. 

Munshi Haribans Sakai, for the appellants. 

MimsM Ishwar Saran (for whom Pandit Rrij Ramin 
Gurtu )i for the respondents, y;:C.7 
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Kmx and EiCHABDS, JJ. — At the hearing of this appeal a 
preliminary objection was taken on behalf of liackhman Das 
respondent to the effect that the appeal abated* It was 
contended from the papers on the record that JSfaram Das, one of 
the respondents to this appeal, had died on some elate before the 
30th of May 1906 and that the application to bring Lachhman 
Das and Earn Das on the record as representatives of Narain 
Das, deceased, had not been made within the six months pres- 
cribed. In answer to this the learned vakil for the appellants 
draws our attention to the Full Bench ruling of the Madras High 
Court — Susya Pitted v. Aiyakannu Filial (1)— and argued that 
article 175C of the Indian Limitation Act did not apply to 
appeals from appellate decrees. The article which he wishes us 
to apply is article 178 of the Limitation Act. There is no doubt 
that the view taken by the Madras High Court supports the 
contention raised here, but, with all the respect due to the 
learned Judges who decided that case, we are not prepared to 
follow them. We prefer the reasoning which commended itself 
to a division bench of the same Court — VahJcalagadcla Nava- 
simham v. Vahizulla Sahib (2). The application made to bring 
the representative of the deceased respondent in an appeal, 
whether that appeal is an appeal from an original decree or an 
appeal from an appellate decree, is an application made under 
section 368 of the Code of Civil Procedure, the provisions of which 
have been extended in the one case by section 582 and in the other 
by section 587* Section 582 authorizes our reading section 368 as 
follows ; — When the appellant fails to make such application 
within the period prescribed therefor, the appeal shall abate, 
unless he satisfies the Court that he had sufficient cause for not 
making the application within the period prescribed therefor* 
The provisions of section 868 as altered by section 582 are, by 
section 587, to apply as far as may be to appeals from appellate 
decrees, and, though the amendment to the Limitation Act 
contained in article 175C might have been framed with greater 
care and precision, we are prepared to hold that the words 
contained in article 1750 may be read so as to cover appeals 
from appellate decrees* This reading is sanctioned by the 

(1) (1000) I. It. II, w Ki<L 520* (2) (1906) I. L. E., 28 Mad,, 498* 





VOL. XXIX.] 


ALLAHABAD SERIES'. 


procedure followed by this Court ever since this amendment was 
introduced in the Limitation Act. 

The learned vakil for the appellants asks us to grant him 
time to show that he was prevented by sufficient cause from 
making the application within the six months allowed. We 
think this application should be granted. Let the appeal stand 
over for three weeks. 


■ 
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PULL BENCH. 

Before Sir John Stanley, Knight, Chief Justice, Mr. Justice Aikman and 
Mr, Justice Richards, 

DOST MUHAMMAD KHAN (Dependant) d. MANX RAM (Plaintiff) and 
EAHMAT-ULLAH (Defendant).* 

Civil Procedure Code , section 411 — Suit in forma, pan peris — Court fee— Proper- 
ty of defendant sold to realize court fee— Property sold subject to a mort- 
gag e— Eights of mortgagee. 

Meld that the sale, subject to a mortgage, of property belonging to the 
defendant in a suit brought in forma pauperis for the purpose of realizing the 
court fee payable to Government by the plaintiff does not preclude the mort- 
gagee from bringing to sale the same property in execution of a decree for 
sale on his mortgage. The Collector of Moradahacl v, Muhammad Maim Khan 
(1) overruled, Qanpat Put ay a v. The Collector of Kanara (2) distinguished. 

The facts of this case are as follows : — . . 

One Rahmafc-ullah executed a mortgage in favour of Rum 
Cliaran Das on the 15th of April 1S95 purporting to hypothecate 
in it the whole of a certain house. The mortgagee subsequently 
instituted a suit to realise the amount of the mortgage, but, 
having ascertained that the mortgagor was only entitled to mort- 
gage a share of the house, he confined his claim to That share 
and obtained a decree for sale’ on the 29th of June 1898. This 
decree was on the 7th of April 1899 transferred to the plaintiff 
Lala Manx Ram. Musammat Hajfoan Bibi, a sister of the mort- 
gagor, was entitled to a share in the house in question, and she 
on the 21st of January 1899 instituted a suit in formd pauperis 
against her brother to have the mortgage set aside so far as regards 

• Second Appeal No . 541 of 1904, from s decree of 0. ltustomjee, Esq,, District; 
Judge of Allahabad, elated the? 18 th of March 1904, modifying a decree of Mr# 
11, David, Subordinate Judge of Allahabad, d ited the 16th of December 1902* ’ 

(1) (1879) b it It,, 2 All, 196* (2) ( 1875 ) 1, L* 11, 1 
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her share in the house. On the 29th of July 1899 a decree was 
granted to her which directed that the court fee should be 
recovered from Rakmat-ullah. In execution of that decree a T 7 ff 
share in the house were sold subject to the mortgage executed by 
Eabmat-ullah in favour of Ram Oharan Das and purchased by the 
defendant appellant Dost Muhammad Khan on the 2nd of May 
1901. The plaintiff Lala Mani Ram then, as assignee of the mort- 
gage of the 15th of April 1895, applied for sale of the mortgaged 
property. An objection to the sale was filed by the defendant 
appellant, who alleged that the property having been sold to him 
in the pauper suit against Rahmat-ullah could not be again sold. 
This objection found favour and was allowed, and hence the 
present suit for a declaration that the plaintiff is entitled to have 
the aforesaid shares in the house brought to sale. The first Court 
(Subordinate Judge of Allahabad) decreed the claim, but the 
lower appellate Court (District Judge of Allahabad) modified the 
decree of the Court below and directed that the defendant Dost 
Muhammad Khan should receive out of the proceeds of the sale 
Rs. 176, being the amount paid by him for the purchase of the 
house. The plaintiff submitted to this decree, but the defendant, 
Dost Muhammad Khan, not being satisfied with it appealed to 
the High Court. 

The appeal originally coming on for hearing before a Bench 
of two Judges was laid before a full bench by order of the Chief 
Justice in view of the ruling in the Case of the Collector of 
Momdabadv ; Muhammad Daim Khan (1), 

Mr. M. L % Agarwala and Maulvi Rahmat-ullah , for the 
appellant* 

Mr. R< E t 0* Conor and Babu Lalit Mohan Bamrji , for the 
respondents. 

Stain lbv, C. J. Ihe facts of this case may be shortly sum™* 
marized* One Rahmat-ullah executed a mortgage in favour of 
Ram Char an Das on the 15 th of April 1895 purporting to hypo- 
thecate in it the entire of a certain house. The mortgagee subse- 
quently instituted a suit to realise the amount of the mortgage, 
but, having ascertained that the mortgagor was only entitled to 
mortgage a ^ ‘•hare of the house, he confined his claim to that 
(l) {1870} I* L, E.j 2 All, 198. 
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share and obtained a deer*,, * 

This decree was on the 7tb J°l **'* ° U the 29bh of June 189S * 
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Es. 176, being the amount mid ^ P rocteds of the sale 
house. I may mention that th . * ^ Um £or P ui '°hase of the 
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holders* In that ease the Government caused certain property 
belonging to one BulakiDas, the defendant in a pauper suit, to be 
attached with a view to the recovery by its s&h of the amount of 
court fees payable by the plaintiff in the suit. This property 
was subsequently attached by the holder of a decree against the 
defendant which declared a lien on the property created by a 
bond. The property was sold in the execution of this decree, and 
it was held that the Government was entitled to be paid first in 
priority to the mortgagee out of the proceeds of theNsale the 
amount of the court fees which the plaintiff in the pauper suit 
would have had to pay had he not been allowed to sue as a pau- 
per. In this case the learned Judges purport to follow an earlier 
decision of the Bombay High Court in the case of Gampat Putaya 
v. The Collector of Kanara (1), which they say appears to be appli- 
cable to the case before them. That case appears to me to be no 
authority for the proposition laid down by the learned Judges. 
It merely decided that the Crown has the first claim to the pro- 
ceeds of a pauper suit to the extent of the amount of the court fee 
that would have been payable on the institution of the suit had 
the plaintiff not been a pauper. There is no doubt that under 
the provisions of section 411 of the Code of Civil Procedure the 
court fee payable in a pauper suit is a first charge on the subject 
matter of the suit and is recoverable by Government from any 
party ordered by the decree to pay the same, but it is not payable 
out, of the property of a prior mortgagee of the party so ordered 
to pay. In the case before us, as also in the case of The Collector 
of Moradabad v. Muhammad Daim Khan, there was a prior 
mortgage subsisting over the property of the party -who was liable 
to pay the court fee. I am at a loss to see how the Government's 
claim in respect of the court fee in such a case can be properly satis- 
fied out of the property of the mortgagee who is in no way liable 
for its payment. The court fee is no doubt a first charge upon the 
interest of the mortgagor, but before the mortgagor is entitled to 
any benefit from the property mortgaged he must first satisfy the 
subsisting mortgage. It is the property alone of the mortgagor 
which is liable to satisfy the court fee. I am unable to agree 
with the view taken by the learned Judges who. decided the case 
■ Cl) (1875) I. L. It., 1 Born., 7, 
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In this Court to which I have referred. It was in consequence of 
this decision that this appeal was sent by the J udges before whom 
it originally came to a larger Bench. I would dismiss the appeal 
in the present case as wholly untenable. 

Airman, J.— I am also of opinion that this appeal must fail. 
One Musammat Hafizan Bibi brought a suit in formd pauperis 
against her brother Rahmat-ullah and other relations for a decla- 
ration of her rights to certain property. She won that suit, and 
a decree was passed against Rahmat-ullah, who was ordered to 
pay the cost. Under section 411 of the Code of Civil Procedure; 
when a plaintiff in a pauper suit succeeds, the Court has to cal- 
culate the amount of court fees which the plaintiff would have 
had to pay had he not been permitted to sue as a pauper. This 
amount is declared to be a first charge on the subject matter of 
the suit, and the section further provides that it shall be recover- 
able by Government from any party ordered by the decree to 
pay the costs in the same manner as costs of suit are recoverable 
under the Code. The amount of court fee payable by Hafizan 
Bibi on her plaint, had she not been allowed to sue as a pauper, 
was Rs. 241. In order to recover this amount the Government, 
as it was entitled to do, proceeded to attach and sell certain house 
property belonging to the defendant Rahmat-ullah. That house 
property was previously under mortgage* At the sale, at the 
instance of Government, it was declared that the sale was to be 
made subject to the incumbrance previously created by Rahmat- 
ullah. Before the pauper suit the mortgagees had sued Rahmat- 
ullah on their mortgage and got a decree for sale of Rahmat- 
ullah’s interest in this house property. This mortgage decree 
was assigned to the plaintiff Lala Mani Ram. When he pro- 
ceeded to execute his decree he was resisted by Dost Muhammad 
Khan who had purchased Rahmat-ullah’s rights In the house pro- 
perty at the sale held at the instance of Government to recover the 
amount due to Government for court fees. The appellant 
Dost Muhammad Khan bought the property for Rs, 176, 
His objection was sustained and the assignee of the mortgage 
decree has brought the suit out of which this appeal arises 
for a declaration that he is legally entitled to have the share 
of Rahmat-ullah valued at Rs. 2,000 sold in execution of 
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the mortgage decree. The suit was decreed by the first Court. 
On appeal the learned District Judge varied the decree by direct- 
ing tl at when the property was sold in execution of the mort- 
gage decree Dost Muhammad Khan should be entitled to receive 
Jfe, 176 out of the proceeds of the sale. With the propriety of 
this modification of the first Court’s decree, we are not no.w con- 
cerned, as the plaintiff Lala Maui Ram has submitted to it. The 
defendant Dost Muhammad Khan comes here in second appeal 
and contends that the decree declaring the plaintiff’s right to have 
the property sold under the mortgage decree is erroneous, inas- 
much as the property having once been sold in satisfaction of a 
Crown debt cannot be sold again. There is no doubt that the 
ruling relied on, namely, The Collector of Moradabad v. Mv>~ 
hammad Daim Khan (1) supports the appellant's contention, but 
with all deference to the learned Judges who decided that case, 
I am of opinion that the view which they took is manifestly 
wrong* In support of their decision they relied on a decision of 
the Bombay High Court, in the ease of Oanpat Putaya v. The 
Collector of Kanara (2). When that decision is referred to,* it 
is clear, as the Chief Justice has pointed out, that it in no way 
supports the view taken by the learned Judges who decided the 
case reported in IV L. R., 2 AIL, 196. The decision of this latter 
case might work the gravest injustice if it were followed, He 
doubt the Crown as creditor takes precedence of all other creditors. 
But in my opinion the learned Judges who decided the case in 
I. L, R., 2 AIL, erred in saying that this principle is not liable to 
an exception in the ease of lien holders. Save when otherwise 
provided by law, the Crown can only sell such rights as the per- 
son indebted to it possesses. In certain cases Government is 
declared to have a first charge on property. For instance when a 
plaintiff has brought a suit in formd pauperis and wins that suit 
the Government claim for the amount of court fees which would 
have been payable on the suit is declared by law (section 411, 
Code of Civil Procedure) to be a first charge on what the plain- 
tiff has won by the suit. And that is only fair, for, had the plain- 
tiff not been allowed to sue as a pauper, the plaintiff would not 
lave succeeded in getting anything. Again the Land Revenue 
(1)^(1879) L L, R., 2 All, 196. (2) (1875) J f L. R„ 1 Bora., '7, 
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Act, vide section 141 of Act No, III of 1901, declares that in the i0of 
case of every mahal the revenue assessed thereon shall be the first 
charge on the entire mahal, and following upon this, section 161 of 
the same Act provides that when a mahal is sold for arrears of re- 
venue which have accrued due upon it, it shall be sold free of all in- ^ AKI Ram ’ 

Cttmbrances, But when any property of the defaulter, other than 
the mahal upon which the revenue is due, is sold to recover that 
revenue, the proviso to section 162 lays down that the provisions of 
section 161 , namely, as to the sale free of all incumbrances, shall not 
apply to such sale. IT lien the Government executed the decree 
against Rahmafc-ullak, it could only sell such rights in the house as 
he had the time of sale, and the purchase by the appellant was, as 
was indeed expressly declared at the time of sale, subject' to the 
previous incumbrance, I have no hesitation therefore in hold- 
ing that the case of The Collector of Moradahad v. Muhammad 
Daim Khan was wrongly decided and that there is no force 
whatever in this appeal. I agree in thinking that it should be 
dismissed. ’ ’ 

■ Richards, J, — This appeal was referred to this Bench in conse- 
quence of the decision in the case of The Collector of M oradabad v. 
Muhammad Daim Khan . It would seem to me that but for that 
decision there would be no difficulty whatever in the ease. Sec- 
tion 411 of the Code of Civil Procedure, dealing with suits infer** 
md pauperis , provides as follows : — {< If the plaintiff succeed' in 
the suit, the Court shall calculate the amount of court fees which 
would have been paid by the plaintiff if he had not been permit- ’ 
ted to sue as a pauper, and such amount shall be a first change on 
the subject matter of the suit and shall also be recoverable by the 
Government from any party ordered by the decree, to .pay. the 
same' in the same manner as costs : of suit are recoverable under . 
this Code. n Musammafc Hafizan BIbi, having sued in form'd pan** 
petig ? and succeeded, Government were entitled to a tiM i ha«ge 
on the proceeds of that suit. They werenls > entitled to proceed 
against the defendant in that suit, Inasmuch as fee dec.ee made 
him liable for the plaintiffs costs. We have nothing here to do 
wish the Government's right to a fiivfc charge on ?1 e p <fe of 
the suit. We are not dealing with any property widen was reco- 
vered in the suit. Government, however, in exorcise of the 
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further right given them by section 411 proceeded to execute the 
decree to the extent of the court fees against the property of Rah- 
mafc-ullah. Rahmat-ullah was in possession, of the house in 
question, but subject to a mortgage which he had already created 
in favour of the assignor of the plaintiff. In effect we are asked 
to say that this decree in favour of Government can be executed 
against property which Rahmat-ullah had not. All that could be 
sold in execution of the decree was the house subject to the mort- 
gage. As a matter of fact at the time of the sale the mortgage 
in favour of the assignor of the plaintiff was duly notified and 
Government only asked for execution subject to the mortgage. 
Government had no charge whatever on the property of Rahmat- 
ullah. All they had was the rights of a preferred creditor, that 
is, a creditor taking priority over all other unsecured creditors. 
It seems to me that it is quite clear that this appeal ought to be 
dismissed. It is unnecessary for me to deal with the case of The 
Collector of Moradabad v. Muhammad Daim Khan . I en- 
tirely agree with the remarks made by the other members of the 
Court. 

By the Court . — The order of the Court is that the appeal be 
dismissed w r ith costs, 

* Appeal dismissed , 
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J Before Sir John Stanley, Knight, Chief Justice and 31 r. Justice Sir William 

Bur hit t . 

RAN SINGH and othebs (Defendants) v. SOBHA RAM (Plaintiff).* 

Hindu law -—Joint Hindu family — Liability of sons in respect of a mort- 
gage executed by the father — Exemption of sons * interest — Subsequent suit 
against sons for share of debt payable by them — Limitation--- Act Mo. XV of 
1877 ( Indian Limitation Act}, schedule II, articles 147, 132, 120. 

Certain joint ancestral property was mortgaged by the bead of the family 
first in 1882 and again in 1893. Subsequently the second mortgagee redeemed 
the first mortgage. The second mortgagee then sued to recover the amount 
due on both mortgages by sale of the mor tgaged property, and obtained 
a decree in March 1895 and an order absolute for sale on the 25th of October 
1897, To this suit the sons and grandsons of the mortgagor were not made 
parties. The sons and grandsons of the mortgagor sued for and obtained a 
decree exempting their interest in the mortgaged property from the operation 

* First Appeal No. 193 of 1905, from a decree of Pandit Girraj Kishore 
jpafct, Subordinate Judge of Moradabad, dated the 16th of December 1904, 
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of the Mortgagee 1 ® deesroo. The mortgagee then sued tlic sons and grandsons 

to recover from them a proportionate part of the amounts due on his mort- . — 

gages. This suit was instituted on the 6th of April 1904. ' A Bak> ® INGH 

" Meld that the mortgagee’s suit against the sons and grandsons of the SobxcA Hah. 
mortgagor was maintainable, and that it was not barred by limitation, the 
rule applicable being either article 147 or article 132 of the second schedule 
■ to the Indian Limitation Act, 1877, 

Badri Prasad v. Madan Lai (1), Maharaj Singh v. Bahi'cmt Singh (2) 
and Muhammad Ashari v. Badhc Bam Singh (3) distinguished. JDharam Singh 
v. Attgan, Lai (4) an d Ariahudra v. Lorasami (5) followed. 

The facts out of which this appeal arose are as follows 

One Badan Singh, father of the first three defendants and 
grandfather of the other four, in July 1882 mortgaged certain 
property to Khetal Das and another. On the 24th August 1893 
Badan Singh mortgaged the same property to Balak Ram, father 
of the plaintifl Sobha Ram, to secure the sum of Rs. 2,000. Sub- 
sequently Balak Ram obtained a decree by which, under the 
direction of the Court, he, by paying Rs. 1,858-3-3, redeemed 
the prior mortgage of Khetal Das and so under the provisions of 
section 74 of the Transfer of Property Act acquired the position 
of first mortgagee on paying the Rs. 1,858-3-8, payment of 
which is admitted. 

Balak Ram then instituted a suit against his mortgagor 
Badan Singh to recover the amount due on his mortgage of 
August 1893, and also to recover the sum he paid to redeem 
the prior mortgage, and for sale of mortgaged property in default 
of payment. He obtained a decree for sale in March 1S95 and 
an order absolute for sale on October 25th, 1897. The only 
person impleaded as defendant in that suit was Badan Singh ; his 
sons and grandsons were not made parties to it. Then Ran Singh 
the son of Badan Singh, and his two brothers and four nephews 
instituted a suit against Balak Ram to have their interest in the 
ancestral property exempted from sale on the ground that they* 
had not been impleaded as parties In Balak Ram’s suit although 
he knew of their existence. They obtained in April ,1902 a decree 
declaring that their f interest In the mortgaged property was not 
saleable in execution of the decree which had been given against . ■ \ 
their father and grandfather Badan Singh, Thereupon,. the " 

(1) (1893) I, L. R f , 15 All., 75. (3) (1900) I. L, XL, 22 All., 307, 

(2) (1906) L L. R., 28 All, 508. (4) (1899) I. L. R* 21 AIL, 301* 

(5) (1888) I. L. R„ 11 Mad' 413, 1 
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present suit, was instituted by Sobba Ram, son of Balak Ram, 
against the UKcesrfuI plaintiffs in t ! e suit la>,t mentioned to 
recover the sum > f II . 5,458-8-3 said to be due on Badau Singles 
mortgage and in default for sale of tbe § interest of the defendants 
in the men gaged property which had been released in compliance 
with the deciee of April 1902. 

In tue written statement the plea was taken that the suit was, 
barred by section .13 and section 43 of the Civil Procedure Code 
and also that it was barred by limitation. It was also pleaded 
that the debt which formed the consideration for the mortgage in 
suit was not contracted for the benefit or necessity of the family, 
but was contracted for immoral and unlawful purposes. 

The lower Court (Subordinate Judge of Moradabad) held 
that the suit was not barred by either; section 13 or section 
43 of the Code of Civil Procedure, and also than it was not 
barred by limitation. It held that the limitation period appli- 
cable was 60 years. The Court further held that the money 
;(Rs. 2,000) which formed the .consideration for the mortgage 
of the 24th August 1893 was borrowed for immoral purposes 
and 'was tainted with immorality. It therefore dismissed, the 
plaintiff's suit so far as it was based on this mortgage of August 
1893, but gave plaintiff a decree for the amount which had 
bean paid by Balak Earn to redeem the earlier mortgage of July- 
1882. 

From this decision both parties instituted cross appeals, the 
plaintiff challenging the correctness of the Subordinate Judge’s 
finding as to the mortgage of August 24th, 1893, while the defen- 
dants contended that the suit against them is barred by limita- 
tion and that the, plaintiff is not entitled to any relief. The 
present appeal is that of the defendants. 

. Dr. Satiah Ghandra Banerji and Babu Lalit Mohan Barter- 
ji } for the appellants. ■ ■ 

Babu Jogindro Nath Chctudhri, for the respondent. . 

Bubkitt, el. — This and the connected Appeal No. 70 of 1905 
are cross appeals from the judgment of the Subordinate Judge of 
Moradabad, dated December 16th, 1904, by which he partially, 
allowed and partially dismissed the suit of the plaintiff Sobha Rant 
the defendant Ran Singh and others. 
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It appears that one Baclan Singh, father of the first three 
defendants and grandfather of the other four, had in July 1882 
mortgaged certain property to Khetal Das and another! On the 
24th August 1593 Badan Singh mortgaged the same property to 
Balak Ram, father of the plaintiff* Sobha Ram, to secure the sum of 
Rs. 2,000, Subsequently Balak Ram obtained a decree, by -which, 
under the direction of the Court, .he, by paying Rs. 1,858-3-3, 
redeemed the prior mortgage of Khetal Das and so under the 
provisions of section 74 of the Transfer of Property Act acquired 
the position of first mortgagee on . paying the Rs. 1,858-3-3 
payment of which is admitted. 

Balak Ram then instituted a suit against his mortgagor Badan 
Singh to recover the amount due on foot of his mortgage of 
August 1893 and also to recover the sum he paid to redeem the prior 
mortgage, and for sale 'of mortgaged property in .d efault, of .pay- 
ment. He obtained a decree for sale in March 1895 and an order 
absolute for sale on October 25th, 1897. The only person im- 
pleaded as defendant in that suit was Badan Singh* his sons and 
grandsons were not made parties to it* Then Ran Singh and his 
two brothers and four nephews instituted a suit against Balak 
Ram to have their interest in the ancestral property exempted 
from sale on the ground that they had not been impleaded as 
parties in Balak Rands suit although he knew of their existence. 
They obtained in April 1902 a decree declaring that their £ 
interest in the mortgaged property was not saleable in execution of 
the decree which had been given against their father aiul grand 
father Badan Singh. Thereupon the present suit was in •? dated- 
by Sobha Rain, son of Balak Ram, against the bucces&ful plaintiffs 
in the suit last mentioned to recover the sum of Rs. £,458- o. said 
to be due on Badan Singh’s mortgage and in default for sale of 
the | interest of defendants in the mortgaged property which had 
been released from attachment in compliance with the decree 
of- April 1902. : h> : .y 

In the written statement the plea was taken that the suit was 
barred by section 13 and section 43 of the Civil Procedure 
Code and also that it was barred by limitation. It was also 
pleaded that the debt which formed the consideration for tba 
mortgage insult was not contracted for the benefit or necessity 
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of the family but was contracted for immoral and unlawful 
' purpose. 

The lower Court held that the suit was not barred by either 
section 18 or section 48 of the Code of Civil Procedure, and also' 
that it was not. barred by limitation* It held that the. limitation::, 
period applicable was 60 years. The record does not contain any 
information as to the article of the Limitation Act which the 
defendants contended was applicable. The Court further held that 
the money (Rs, 2,000) which formed the consideration for the mort- 
gage of the 24th August lS93was borrowed for immoral purposes 
and was tainted with immorality. It therefore dismissed the 
plaintiff’s suit so far as it was based on this mortgage of August 
1898, but gave plaintiff a decree for the amount which had been 
paid by Balak Ram to redeem the earlier mortgage of July 1882. 

From this decision both parties have instituted cross appeals, 
the plaintiff challenging the correctness of the Subordinate Judge’s 
finding as to the mortgage of August 24th, 1898, while the defend- 
ants contend that the suit against them is barred by limitation 
and that the plaintiff is not entitled to any relief. I propose first 
to take up defendants’ appeal (F. A. No. 193 of 1905). Both 
appeals were heard simultaneously. 

Now the suit being admittedly one to enforce the pious obliga- 
tion which the Hindu law imposes on a son to pay a father’s debt 
not tainted with immorality and being, as contended for the appel- 
lants, a suit mi generis for which no special rule of limitation is 
provided, 1 the learned advocate for the appellants contends that it 
comes under article 120 of the second schedule to the Limitation 
Act of 1877, which provides a period of six years from the time 
when the right to sue accrues. If this be the article applicable, there 
can be no doubt that the suit is barred. The learned advocate con- 
tended that there being no 61 contractual obligation ” on the sons 
to pay, and the obligation being one which arose from their status 
as sons of the debtor, the only article of the Limitation Act which 
could apply was article 120. He also contended that the same 
article applied to the claim to recover the amount paid to discharge 
the prior mortgage of July 1882. The learned advocate cited the 
well-known case of Badri Prasad v. Madan Lai (1). But the 
(X) (1803)I.L.B, I 15A1]. # 
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principal matter derided in that ease is that a suit like the present, ; 
can be instituted against a son during the life-time of his father to ' 
enforce the pious obligation. The case nowhere touches on the 
question, of limitation. Nor is the limitation question anywhere 
decided in Maharaj Singh v. Bakmnt Singh (!) which also was 
cited. It Is also strongly contended that the remedy against 
appellants was exhausted by the suit instituted by plaintiff's father 
against Badau Singh and that therefore this suit could not be 
maintained. Pandit Sundar Led for the respondent contended 
that the suit was one on the mortgage for sale of the defendants' 
appellants' interest in the mortgaged property in default of pay- 
ment, and that the limitation article applicable to it was article 
147 or possibly 182, as a suit to enforce payment of money charged 
on immovable property, and he also contended that the suit w r as 
maintainable. The learned advocate for the respondent chiefly 
relied on the case of Dharctm Singh v. Angan Lai (2). That 
case In almost every respect resembles the present case, except 
that In it no question of immorality was raised. In it four sons 
of the debtor had obtained a decree for recovery of possession of 
four-fifths of the mortgaged property on the ground that they 
were not parties to the suit in which the decree for sale had been 
passed against their father. Subsequently the mortgagee institut- 
ed a suit against the sons to recover from them four-fifths of 
the amount due under the mortgage and obtained a decree. On 
appeal to this Court Mr* Justice Banerji, who delivered the 
judgment of the Court, referred with approval to the case of 
Ariabvdra v. Dorasami (3). That case was in .many respects 
similar to the present case and to the ease in 21 AIL, 801, men- 
tioned above. One of the contentions in it was that the claim 
against the sons was one which should have been decided under 
section 244 of the Code of Civil Procedure in execution of the 
decree against the father. As to that question the learned 
Judges of the Madras High Court held (p, 415 of the report) that 
it (ie., the son's obligation to pay the father's debt) is an 
obligation distinct from that created by the decree which was 
passed against the father; that if the decree debt was either illegal 

(1) (im) L L. K, 28 All., 518. (2) f 1800} I. L. 1U 21 All, 301* 

(3) (1888) L L. R„ 11 Mud., 413, 
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or immoral the sons would be under no obligation to satisfy it, 
* though the decree against the father might be perfectly valid. ” 
They therefore held that the question of the son’s liability could 
not be decided under section 244 of the Code. Further on 'the 
learned Judges, discussing the question of limitation, observe ; — 
*< The suit was clearly one to enforce payment of money charged 
on immovable property, and the contest was whether the charge 
was validly created by the father as against his sons. The 
claim is therefore not barred by limitation.” As to the above 
Mr. Justice Banerji observed in 21 All., 301 : — u I agree with 
the view of the learned Judges and hold that a suitlike the present 
in which it is sought to enforce against Hindu sons their pious 
obligation in respect of their father’s. 'debts not tainted with 
immorality, is maintainable whether the debts were or were not 
secured by a mortgage and whether a decree in respect thereof 
had or had not been obtained against the father alone. ” These 
latter observations of our learned brother have reference to the 
contention raised in the case he was considering, and which is 
raised also before us, that the suit was not maintainable because 
judgment had been recovered on the original debt, and reference 
was made by analogy to the ease of joint debtors under the same 
contract. As to this argument Mr. J ustice Banerji was of opinion 
that such an analogy does not apply to the ease of the liability 
arising from the pious duty of a Hindu son to pay his father’s debts 
not tainted with immorality, “ Such liability , 99 the learned 
Judge observes, “arises not from the contract entered info' by the 
father, but from the fact that, he is the son of the father and that 
the debt incurred by the father is of such a nature that it is the duty 
of the son to pay it. It is a liability -which the Hindu law imposes * 
on the son and is independent of the contract made by his father. 
Whether the debt of the father has merged in a decree, or whether 
it subsists as a debt in respect of which no decree has been passed, 
the son is liable for it, provided it was not incurred for immoral or 
impious purposes, ” And further on, when considering the question' , , : 
as to whether a creditor’s remedy against the son is lost by the 
omission to make the son a party to the suit ' against the "father, the 
learned Judge observes, 4 — “ Their Lordships of the Privy Council 
h^ve held in several well-known eases that the son’s liability for 
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Ms father’s debt is una ffected by the procedure to which the ere- 1907 
difor may have resorted against the father alone for the recovery ' u AN simsc 
of the debt. In Wanomi Babmmn v* Modhun M ohun (1) their goBH ^ IUK 
Lordships said ; — * The decisions have for some time established 
the principle that the sons cannot set up their rights against their 
father’s alienation for an antecedent debt or against his creditors 1 
- remedies for their debts if not tainted with immorality/ If the 
father’s debt was of a nature to support a sale of the entirety, he 
m ight legally have sold it -without suit, or the cred Itor might legally 
procure a sale of it by suit. All the sons can claim is that, not 
being parties to the sale or execution proceedings, they ought not 
to be barred from trying the fact or the nature of the debt in a suit 
of their own. n Upon these and other passages in cases decided 
by their Lordships of the Privy Council the learned Judge held 
that “upon the same principle on which a suit is allowable to the 
son, it seems to me that it is open to the father’s creditor to bring 
a suit against the son to establish the latter’s obligation to pay his 
father’s debt . 99 Further on in the judgment, referring to the case 
of a simple money debt, as to which it has been held that the 
omission by the creditor to implead the son in his suit against 
the father on the debt does not preclude the creditor from subse- 
quently suing the son, the learned Judge observes that in his 
opinion “ there is no difference in principle between the case of a 
debt secured by a mortgage and a simple money debt.” u I am 
unable to hold,” says the learned Judge, “ that in the case of a 
mortgage debt the creditor is in a worse position than the holder of - 
an unsecured debt.” And finally, after, pointing out that the 
“ obligation of a Hindu son to pay his father’s debt is not an obliga- 
tion which he has incurred jointly with his father, and the credi- 
tor’s cause of action against the father and the son is not a single 
cause of action which is exhausted upon a decree being obtained 
against one of them only,” and that “ a judgment recovered 
against the father only does not therefore bar a suit against the 
son, ” the learned Judge, referring to the fact that a large portion 
of the mortgaged property had been taken out of the. possession 
■of the creditor, adds as follows : — “ As lonr-fuchs of the pro- 
perty which the creditor purchased at auction in satisfaction of ' 

(I) (1885) 1 L. 1C, 13 Calc., 21 # 
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his debt lias been decreed to the sons and the creditor has thus 
been deprived of that portion of the property, his debt must be 
hold to have remained pro tanto unsatisfied. n Now these facts 
exactly fit in with those, of the present case, in which three- 
fourths of the mortgaged property has been restored to the pos- 
session of defendants appellants. The decree against the father 
was unsatisfied to the extent of' three-fourths. The case of 
Muhammad Askar i v. Radhe Ram Singh (1) was not one 
which, has any bearing on the liability of a son to pay his father’s 
debts. In it the defendants were the managing members of a 
joint Hindu family trading business. Creditors instituted a 
suit in which they impleaded only the two managing members 
and obtained a decree for sale of the joint family property. On 
execution being taken out the other members of the joint family 
sued and obtained a decree declaring that their interest in the 
joint family property could not be taken in execution of the 
decree against the managing members. On this the creditor 
sued the successful plaintiffs to recover the debt, and it was held 
that the suit was maintainable and that the creditor’s remedy was 
not exhausted by the first suit. 

In my opinion the present suit is clearly maintainable against 
the appellants. In that matter I fully concur with the decision 
of our learned brother Banerji from which I have made very co- 
pious extracts. The question as to whether this suit was main- 
tainable was not, as far as I can discover from the record, raised 
in the lower Court, but it was forcibly argued before us, I have 
no hesitation in holding that the plaintiff’s remedy on the mort- 
gage was not exhausted by the former suit, in which the father 
only was impleaded, and that notwithstanding that suit the 
defendants appellants are by reason of their pious duty liable to 
discharge as much of the mortgage debt as remains unsatisfied. 
On the question of limitation the learned Subordinate Judge was 
u unable to understand ” why such a plea -was raised. “ The 
suit, n he said, u is brought by the plaintiff to recover mortgage 
money , due under a deed of simple mortgage and the prior mort- 
gage money paid by his late father by sale of the mortgaged pro- 
perty, and a period of 60 years is prescribed for such a suit. In 
(1) (IOCO) I, L. R., 22 All., 307. 


VOL, XXIX.] ALLAHABAD SFJITE8. ' • ; 558 

these remarks I fully concur. The suit is no doubt founded on 
the appellants’ pious duty of paying their father’s debts not taint- 
ed by immorality, but it is none the loss a suit on the mortgage. 
The learned advocate for the appellants did not cite any author- 
ity to show that the limitation rule applicable to these appel- 
lants is article 120 with, a limitation of six years. His conten- 
tion was that as the liability of the defendants appellants arose 
from their status in the family and was not a contractual obli- 
gation the suit against them was governed' by article 120 of the 
Limitation Act. In this I cannot concur. The suit is one on a 
mortgage to enforce the appellants’ liability to discharge -Bad an 
Singh’s mortgage debt and is governed either by article 147 of 
the Limitation Act or by article 132 as held by the Madras High 
Court in the case cited above. To hold otherwise might have a 
startling result. For, to take the ease of a suit instituted less 
than 60 but more than six years after the mortgage had become 
payable against a father and his sons, what would be the limita- 
tion rule applicable? According to appellants while the father 
would be liable the suit would be barred against the sons, and the 
result would be that only the father’s interest in the mortgaged 
properly would be affected, the sons wholly escaping. I cannot 
accept such a possibility as good law. Such an interpretation of 
the law would have the effect of compelling a mortgagee, perhaps 
against his will, to sue on the mortgage while the six years’ limi- 
tation against the sons was still running. For the above reasons 
I hold (1) that the suit is maintainable against, the defendants 
appellants, and (2) that it is not barred by limitation, the rule 
applicable being either article 147 or 132. The appellants having 
failed on both the points raised in their appeal I would dismiss 
this appeal with costs. . ■ . / ■ ■ . 0 . ' 

Stanley, C J. — I concur. It appears to me that the conclu- 
sion arrived at by my learned colleague is the equitable mode of 
escape from the extraordinary position created by the ruling in 
Bhawani Prasad v, KalUb (I), 

By the Court .— The order of the Court "is that this appeal he 
dismissed with costs. 

'■ . ■ .. . - A^eal dismissed* 

(i)i(ihfy) LL it, 17 All, 
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there is any suspicion established that the lambardar lias granted a long lease 
to the detriment of co-sharers, a heavy burden would be placed on the lessee to 
show that by custom or for some other cause the lambardar is authorized in 
granting the lease. On the other hand where the granting of the lease is 
shown to he for the benefit of the co-sharers and when the co-sharers presum- 
ably have been shown to have derived benefit under the lease the lease should 
not be set aside. Jag an Uaih v. Mardayal (1), JBansidhar v. Dip Singh (2), 
Mukta Jrasad v, Kamta Singh (3) and ChatUwy v. Nawala (4) referred to. 

This was a suit brought by one of the co-sharers in a village 
to have set aside a lease of co-parcenary lands granted by a lambar- 
dar. The lease was for seven years and had been granted on the 
24th July 1901. Before the present suit was brought the lambar- 
dar who had granted the lease had ceased to hold office. The 
plaintiff alleged that the lease had been given out of sheer dis- 
honesty and in order to cause loss topattidars, and was one of 
several leases which had been given by the same lambardar. In 
defence fraud was denied. It was pleaded that the lease was 
lawfully executed for consideration, and that before the ex- 
ecution of the lease the lessee had cultivated the land on rent at 
8 annas a bigha. The annual rent set out in the lease was Us. 8 
a bigha. The Court of first instance (officiating Munsif of Koil) 
decreed the claim. In appeal the District Judge, after finding 
that no fraud had been proved, went on to say that while the 
rent was lower than the rent paid for the neighbouring fields, 
still the land contained salt and was liable to inundation and 
produced only one crop a year. The appeal was decreed and 


(3) Weekly Notes, 1906, p, 277, 

(4) (1906) X, h, B„ 29 AIL, 20. 
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, .. - “ T ^ e ^ aCtS 0utof w!llo!l second appeal arises are 

as follows : The defendant first party had been granted a lease 

tor seven years by the defendant second party over certain land M F™rAi> 
the subject matter of the present appeal. The lease was granted ™ * 

on the 24th July 1901. The defendant second party ceased to mAIirKirAS * 
hold the position of lambardar before the present suit was brought 

and his successor, the plaintiff, here the appellant, brought toe 
smt out ot wnich this appeal has arisen to have the lease cancelled 
■ To alleged taat the lease had been given out of sheer dishonesty 
and m order to cause loss to pattidars, and is one of several leases 
iv Inch had been given by the late lambardar. In defence fraud 
* was denied. It was pleaded that the lease was lawfully executed 
tor consideration, and that before the execution of the lease the 
essee had cultivated the land on payment of rent at S annas a 
higha The lease set oat the animal rental of the land to bi 

f 3 'f ’ a \ The 0om ' b of instance decreed the claim 
rn appeal the learned District Judge, after finding that' no fraud 
lad been proved, went on to say that while the rent was lower 

. * e lenb l md f ov the neighbouring fields, still the land 

is under the dmdvantge of containing salt and is liable to 
inundation and able to produce only one crop in a rear. It 
accoK mgly held that the plaintiff had failed to make out his ease 
^ WaS ™ I tmd the ^ plaintiff dismissed 

In appeal here it was contended that the lambardar was not 
competent to grant a lease beyond the requirements of a parti- 
cu a r year or season. In support of this reliance was placed on a 
l ulmg of this Court in Jagan Nath v. Eardayal (1) and also the 

V ' Dip Singh Mukta v. Kamta 

&mgh (o ) and Ghattray v. Nawala (4). 

The first of these cases was one in which the lambardar had 

granted a perpetual lease of the common land of the village and 

within a few months of the granting of the lease one of the co-sharers 

came in and sought to have it set aside. It was held that the lam- 

hatdar was not authorized to grant, a perpetual lease, and lh „ 

learned Judges went on to say, page 20S : —A 1 So far as we are 

aware a lambardar has no general power to grant any lease of 

/I V "tt/tonlrl *» <*.' a .' ^ ' 


(1) Weekly Notes, 1807. n. 207 

(2) (1900) I. Jj, R., 20 All,, 438." 


(3) Weekly Notes, 1900, p. 277. 

(4) (1897) l. L. B., 29 411, 20. 
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co-parcenary land beyond such as the circumstances of the parti- 
cular year or particular season may require. ” 

In Bansidhar v. D^? the lease was for ten years, and 

it was set aside, the learned Judge who decided the case holding 
that the lambardar has no general power of granting any lease of 
co-parcenary land beyond such as the circumstances of the parti- 
cular year or particular season may require. The case, however, 
was a peculiar one and the lease was one given by a disappointed 
litigant, whose power as lambardar was soon about to cease, with 
the intention of damnifying his successful opponent in the parti- 
tion proceedings. 

In Chat tray v. Nawala , to which I was a party, it was held * 
that a lambardar should have power to make temporary lettings, 
but the duties imposed upon him do not seem to admit of his 
executing in favour of a lessee without the consent of the co- 
parcenary body a lease for a long term of years. 

In one of the four cases mentioned it was held that a lambar- 
dar was competent to execute a lease for ten years without refer- 
ence to other co-sharers, where the land would not otherwise be 
let and where it world be for the benefit of the co-sharers that the 
land be so let. I see that a similar view was taken by two other 
learned Judges in an unreported ease, Roshan Lai v. Muham- 
mad Fad Husain , S. A. No. 123 of 1898, decided on the 14th 
of June 1900. The facts of this last mentioned case are more 
in harmony with the facts of the ease before me. I also notice 
that the lease before me was granted in July 1901, and the 
present suit was not instituted till 1904: the plaintiff, who was 
co-sharer during these three years, must have received profits 
arising out of this- very lease. For these reasons Ido not think 
it will be equitable to allow him now to set aside this lease in 
the settlement of which no fraud took place, and apparently fair 
adequate consideration was given, merely on the ground that a 
iugjnbardar has no authority to grant leases for long periods 
without the consent of co-sharers* It seems to me that every 
case of this kind must depend upon the facts and circumstances 
out of which the lease has sprung. Where there is any suspicion 
established that the lambardar has granted a long lease to the 
detriment of co-sharers, a heavy burden would be placed on the 
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Civil Procedure Code , section 317-Joint decree-PurcUse at sale in execution 

J me ^Holder- Suit for declaration that property purchased teas 
joint. 

In execution of n joint decree on a mortgage one of the decree-holders 
obtained leave to bid at the auction sale and purchased the mortgaged property 
for the exact amount of the decree, namely, the mortgage debt, interest andcosts 
Satisfaction of the decree was entered up and the purchaser took possession of 
the property. Held that section 317 of the Code of Cm! Procedure did not pre- 
elude the other joint decree-holder from suing fora declaration that the pro-' 
party so purchased was the joint property of himself and the actual purchaser. 
Bodh Singh Doodhooria v. Gmesh Ckunder Sen (1) referred to. 

The plaintiff in this ease sued for a declaration that certain 
property which had been purchased at auction sale by the 
defendant Tapasi Dube, was the joint property of himself 
and the plaintiff. It appears that Tapasi Dube and Janhi 
Dube, who were alleged to be members of a joint Hindu 
family, obtained a joint decree for sale of certain mortgaged 
property. When the property was sold, however, Tapasi Dube 
obtained leave to bid at the sale and purchased the property in 
suit for Bs. 950. This being the exact amount of the decree 
including interest ancl costs, no money actually passed, but the 
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property from partition, hence the present suit. The Court of first 
instance (Munsif of Gorakhpur) decreed the plainti fPs claim but 
Oft appeal this decree was reversed by the Subordinate Judge who 
held that section 317 of the Code of Civil Procedure was a Jbar 
to the suit. The plaintiff appealed to the High Court. 

Mr. M. L. Agarwala and Babu Parbati Oharan Chatter ji 
(for whom Babu Balya Chandra Mukerji ), for the appellant. 

Manlvi Muhammad Ishaq , for the respondents. 

Richards, J. — The facts out of which this appeal arises are 
somewhat peculiar. Tapasi Dube and Janki Dube obtained a 
joint decree for sale of certain mortgaged property. It appears 
that one of the decree-holders, Tapasi Dube, obtained leave to 
bid at the sale and he became the auction purchaser at the price 
of Rs. 950, which was the exact amount of the decree, that is, 
debt, interest and costs. He had taken the most active, if not 
the entire, part in the litigation which resulted in the decree in 
favour of himself and his co-decree-holder. He was allowed by 
the Court to take credit as against the purchase money for the 
amount of the decree, and consequently no money whatever was 
paid. When he applied for execution prior to his obtaining 
leave to bid, the application was made on behalf of himself and 
Janki Dube his co-decree-holder. Although there is no clear 
finding, it would appear that no part of the decretal money was 
ever paid by Tapasi Dube to Janki Dube. According to the 
allegations in the plaint, after the purchase Janki Dube and his 
successors in title remained in joint possession of the purchased 
property. But there is no specific finding on this point. The 
plaintiff further alleged that at the time of the purchase by 
Tapasi Dube he and Janki Dub© were members of a joint Hindu 
family. This was not perhaps alleged by the plaintiff in his 
plaint as clearly as it might have been, but the defendants in 
their written statement raised the issue, and the Court of first 
instance framed an issue, but did not deckle the question, , I 
think the Court executing the decree ought not to have granted 
leave to Tapasi Dube to bid in his own name without obtaining 
the consent of Janki Dube, or at least ought to have called upon 
the latter to show cause why Tapasi Dube should not have leave 
to bid in his own name, Furthermore, Tapasi Dube having 
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purchased in his own name, the Court 
to have made Tapasi Dube br 
where it should have reinai: 
between the decree-holders, 
because, if they had been 
litigation would probably 
cause of ilie present, -nit was proceed in 
the Revenue Court, in w 
plaintiff of certain j 

property purchased for R s . 950 should not be 
property. The plaintiff objected and claime, 
property was joint like the rest and must be e 
t e paitition. The Revenue Court stayed t 
plaintiff had to bring the present suit. ~ The 
onl}f the point argued here, is that section 317 of the C 
Chvri Procedure bars the plaintiff’s claim. The Court 
instance held that section 317 did not annlv to tv ^ * ° 
of the present case. The lower appellate Court relyi^p, 
decision m Durga v. Bhagwan Dm ( 1) reversed the &d 

the first Court and dismissed the plaintiff’s suit as beiL . 
which coaid not be maintained having regard to the nm 
of section 317 A number of cases hate to L c^ n h 
the decision of the Privy Council on the corresponding “e 
Act YIII of 1859 in Bodh Singh Doodhooria v Danish cL 
Sen (2 . As the facts of all the eases cited a^ffer^ 
those of the present case, I consider that I am at iJS ' 

:f J® Pr ° V1S ? 0nS 0f tIle secfci011 “Pari; from authoritv. ^Tt 8( 
to be the unanimous view of all the Courts that section 317 
the corresponding section of the previous Act were ena 
against what are known as benami purchases, that is, pureh 
made secretly by one person for another, the ostensible Lrefc 
having no interest in the purchase .ml the real purchaser wS 
For some reason that his name should not appear, p t in k 
section was enacted to meet only this kind of faction and 
Mfc “ eBd th8m by rendering impos-ible a suit 
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executing the decree ought 
Purchase money into Court, 
1 an adjustment was made 
ly mention these matters, 
considered in time, the present 
never have arisen. The immediate 
‘8 s by the defendants in 
Inch they claimed partition against the 
property alleging that in this partition the 
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lent partnership money to a third person, obtained against him 
a jrint decree, and in execution of that joint decree certain 
property was purchased at an auction sale by one of the decree- 
g holders out of the partnership funds or by setting off the joint 
decree obtained by the partners. Section 317 could, I think, 
never operate to bar a suit brought by one of the partners for a 
rU duration that the properly purchased was partnership. property. 
In such a case the plaintiff would not be merely setting up that 
the ostensible purchaser had purchased the property benami for 
him; but his case would be that the property purchased was 
partnership property by virtue of the partnership which existed 
between them altogether irrespective of the sale. Their Lordships 
of the Privy Council, in the case I have referred to above, in 
dealing with the corresponding section of Act No,- VIII of 1859, 
at page 329 of the report, say as follows “ Their Lordships will 
not inquire whether there is sufficient proof that Ram Soonder 
who purchased at an auction sale held a few days after the Act 
came into operation did obtain a certificate under the Act, or of 
its terms if he did obtain one ; because, assuming him to have 
been the certified purchaser within the meaning of the Act, they 
are of opinion that the provisions of the section do not apply to 
such a case as the present. They were designed to check the 
I practice of making what are known as benami purchases at 
I execution sales, ie., transactions in which A secretly purchases 
ion his own account in the name of B, Their Lordships think 
that they cannot be taken to affect the rights of members of a 
joint Hindu family who, by the operation of law, and not by 
virtue of any private agreement or undertaking, are entitled to 
treat as part of their common property an acquisition, howsoever 
made, by a member of the family in his sole name, if made by 
the u*e of the family funds. Their Lordships, no doubt, were 
f dealing with a case of a joint Hindu family and it has not -yet 
been ascertained whether Tapasi Dube and Janki Dube were 
or were not members of a joint Hindu family. If they were,' 
the present case would be on all fours in this respect with the 
ease before the Privy Council. It seems to me, however, that 
the .principle , of the reasoning of their Lordships of the Privy 
I* Oouncii goes somewhat further than the case of a joint Hindu 
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example the reasoning would apply with equal force 
partnership under the circumstances I have 
I think also, if the allegations of the plaintiff 
. : he plaintiff being entitled to 

1 against Babu Janki 

purchased the property by means of 
e amount of the joint decree, and that the property 
-rorn the date of the purchase up to the commenee- 
proceeding for partition was treated as joint property, 

’ ^withstanding the provisions of section 
a declaration that the purchased property was 
joint property and must he treated aa 
proceedings. I refer the following issues 
instance through the lower appellate Court for 
r ere Tapasi Dube and Janki Dube at the date 
operty members of a joint Hindu family? 
y Tapasi Dube was the property now in 
as the separate property of Tapasi Dube or as 
01 bimself and Janki Dube and the other 
(o) Did the money recovered by the decree against 

, . “ eSeoutton of which the property was sold, 

apasi I a bo and Janki Dube jointly or to any one of 

•> an(1 if so > t0 whom ? The Couit will take such 
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Before Mr* Justice Griffin* 

SIIEO HAM TXVTARI (Defendant) v . THAKUR PRASAD and others 
(Plaintiffs). # 

Civil Procedure Code , section 578 — Irregularity— Disposal of 
a ' suit on a Su n day, 

MM that the disposing of a civil suit on a Sunday is a mere Irregularity 
which i® covered by the provisions of section 573 of the Code of Civil Pro- 
cedure. Mam Das Chaharbali v. The Official Liquidator, Cotton Ginning 
Company, Limited , Campers, (1) and XTnunto Ram Chatter jee v. Protab 
thunder Shiromonea (2) referred to. 

The facts of this ease, so far as necessary for the purposes of 
this report are as follows, A suit was pending in the Court of a 
Mnnsif. The Munsif went on Sunday, the 18th of June 1905, to 
make a local inspection in the presence of the parties. The 
parties then and there came to a compromise, which the Munsif 
embodied in a rubkar ; and the same day, namely, Sunday, the 
Munsif passed a decree in terms of the compromise. The defen- 
dant appealed. The lower appellate Court (District Judge of 
Allahabad) upheld the defendant's contention that the decree 
was void as having been passed on a dies non , but dismissed the 
appeal on other grounds. The defendant appealed to the High 
Court renewing his objection that the decree was void in conse- 
quence of having been passed on a Sunday. 

Babu Satya Chandra Mukerji, for the appellant. 

Mr. Abdul Majid, for the respondents. 

G biffin, J.— On Sunday, the ISth of June 1905, the Munsif 
made aa inspection of the spot. The parties came to a compro- 
mise which was embodied in a rubkar. The Munsif on the same 
day gave a decree on the compromise. The defendant appealed 
to the District Judge, who, while upholding the defendant’s 
contention that the decree was void having been passed on a 
dies non dismissed it on other grounds. The defendant appeals 
to this Court on the ground that the decree, being passed on a 
Sunday, was null and void It is admitted that there is no 
authority of this Court directly bearing upon the question raised 
in this appeal I am referred to the ruling in jj as 


*8ec<md Appeal No 898 ol X90o, from » decree of W. D. Burkitfc* JBSaq.. 
District Judge of Allahabad, (kited the 30th of August 1905, confirming- a 
»c»® of Babu Srieh Chandra Bose, Munsif of Allahabad, dated the ISth of June 
iw5« 
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Qhakarbati v. The Official Liquidator, Cotton Ginning Com- 
pany, Limited^ Cawnpore (1). lam asked to infer from this 
ruling that a decree passed on a Sunday should be held null and 
void. No such inference, in my opinion is warranted. For the 
respondents it is contended that the Court of first instance indis- 
posing of the ease on a Sunday committed a mere irregularity, 
which is covered by the provisions of section 578 of the Code of 
Civil Procedure. The proceedings were held on the Sunday by 
consent of parties. I am of opinion that under these circumstances 
theMunsif iri disposing of the case the same day committed merely 
an irregularity. It is not shown that this irregularity affected 
tho merits of the case or that the Muusif had no jurisdiction. 

In a case of Ununto Ram Ghatterjee v. Protab Ghunder 
Shiromonee (2), the objection taken was against the admission 
of a plaint on a Sunday. The objection was overruled, 

, I dismiss the appeal with costs,' 

Appeal dismissed, 

REVISION* AL CRIMINAL, 


Me for# Mr . Justice Manerji, 

Is tm Matteb or the wmtTioK of DAMMA. * 

Criminal Procedure Code, section teO—Metiimn—Mxecufiiie mter— Order of 
District Magistrate dismissing head-man* 

Held that' an order pissed by a District Magistrate under th* rules framed 
by Goto mm cut under section 45 (3) of tbe Code of Criminal Procedure is mi 
executive order and not subject to the re visional powers o£ the High Crntrt, 
lx this ease proceedings were instituted again** one Damma 
under section 110 of the Code of Criminal Procedure. The 
Magistrate before whom those proceedings were, after holding an 
inquiry, discharged Daman under section .119 of tbe Code. At 
the same time he directed that the record of the case be laid before 
the District Magistrate with the request that Dainma, who was 
the head-man of his village, might be removed from his office, 
and that tho District Magistrate might, if necessary, direct the 
police to watch the movements of Dainma. Tho District Magis- 
trate accepted the Deputy Magistrate’s recommendation and dis- 
missed Damma from his \mt as head-man and also directed the 
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police to watch and report upon his movements. Damma applied 
to the High Court in revision. 

Mr. A Malcviibscm, for the applicant. 

The Assistant Government Advocate (Mr. W. K. For Ur), 
in support of the order, 

Banebji, J.— This is an application for the revision of an 
order passed by Babu Surajbhan Prasad, Magistrate of the first 
class of Fatebpur. The learned Assistant Government Advocate 
raises a preliminary objection that the application is not main- 
tainable under the Code of Criminal Procedure. The facts were 
these Proceedings were instituted agaiust the applicant Dam- 
uia under section ] 10 of the Code of Criminal Procedure. The 
Magistrate after holding an inquiry discharged Damma under 
section 119 of the Code. At the same time he directed the 
record of the ease to be laid before the District Magistrate with 
the request that Damma, who was the head-man of the village, 
might be removed from that office, and that the District Magis- 
trate might, if necessary, direct the police to watch the movements 
of Damma. Mr. Malcomson who appears for the applicant in- 
forms me that it is this order relating to the dismissal of Damma 
from the office of head-man and to his conduct being watched by 
the police that he complains of. I may mention that upon the 
papers being laid before the District Magistrate he made an order 
dismissing Damma from the office of head-man and directing 
the police to watch and note the acts of Damma and make a 
report, if necessary, to him. It is dear that the order is an 
executive order passed by the District Magistrate in his 
executive and not in his judicial capacity. When the subordinate 
Magistrate who heard the case under section 110 of the Code of 
Criminal Procedure ordered the discharge of Damma, that case 
came to an end. In directing the papers of the case to be laid 
before the District Magistrate with a certain recommendation be 
did so, not in his capacity of a Criminal Court, but as a 
subordinate of the District Magistrate, with a view that ,the 
District Magistrate might, if he thought fit, take action against 
the head-man of the village. The rules framed by the Local 
Government under section 45 (3) of the Code of Criminal Pro- 
cedure authorize a District Magistrate to appoint and dismiss a 
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head-man. The order of the District Magistrate dismissing the 
applicant is an executive order, and so is the order directing the 
police to watch his conduct. This latter order was apparently 
passed by the District Magistrate as the executive head of the 
police. I am unable to hold that the order made by the District 
Magistrate cm be regarded as proceedings of an inferior Criminal 
Court vithin the meaning of section 485 of the Code of Criminal 
Procedure. The portion of the order of the Subordinate Magis- 
trate of which the applicant complains was, as pointed out above, 
clearly not a judicial order. The application to this Court for 
revision of that order and of the order of the District Magistrate 
is not therefore maintainable. 1 accordingly dismiss it. 
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Before Mr > Justice Dillon. 

EMPEROR v. MEHDI HAS AH. # 

Act No, XL V of 1860 (Indian Penal Code ), sections 425, 426— Definition-— 
Mischief — Act (Local) No. I of 1900 (N.»W. P, and Oudh MumciptlUies 
Act), section 167. 

Certain cattle belonging to one M. H. upon various occasions when in 
charge of a servant of M. H. strayed, or were driven, into the government 
Gardens at Saharan pur and there caused damage. Meld that M. H., could 
not on the?e facts he convicted of the offence of mischief. Forbes v. Q-rish 
Chunker B h a t tacha rjee (I) and Fmpress v. Dai Bay a (2) followed. Meld 
also that section 167 of the Municipalities Act, 1900, did not apply, that 
section being one dealing with offences against the person. King Fmperor v. 
Pat an Din (3) followed. 

Oh the 13th of October 1906 certain cattle belonging to one 
Mehdi Hasan were found straying in the Government Gardens 
at Saharanpur and were sent to the pound. As the cattle had done 
considerable damage, and as it was not the first time that these 
cattle had been found trespassing in the Government Gardens, 
proceedings were taken against their owner under section 167 of 
the Municipalities Act. These proceedings ended in the convic- 
tion of Mehdi Ha-an under section 426, and he was fined its. 25. 
Mehdi Hasan applied to the Sessions Judge to revise' this order, 
and the Judge referred the case to the High Court under the pro- 
visions of section 43S of the Code of Criminal Procedure. Notice 
was also issued to Mehdi Hasan to show cause why his conviction 

* Criminal Reference No. 157 of 1907. 

(I) (1870) 14 W. R., 31. (2) (1883) I. L. R„ 7 Bom., 126. 

(3) Weekly Notes, 1905, p. 19. 
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ftliould not 1)0 a! tow) to one under sectioh 167 of Looal Act 
No. r of 1900. 

Mr. M. L. Agarwala, in support of the reference. 

The Assistant Government Advocate (Mr. W. K. Porter) 
for Urn Crown. 

Dillon, J. — This is a reference by the Sessions Judge of 
Suharanpur recommending that the conviction and sentence passed 
upon one Mehdi Hasan under section 42 >, Indian Penal Code, be 
set aside. Syed Mehdi Hasan was prosecuted before a Magistrate 
of the first class, Saharanpur, under section 167 of the Municipali- 
ties Act No. I of 1900. That section punishes the wilfully letting _ 
loose any horse or other animal so as to cause, or negligently allow- 
ing any horse or other animal to cause injury, danger, alarm or 
annoyance to any person, or suffering any ferocious dog to beat 
large without a muzzle. The facts of this case are these : — On the 
morning of October 13th, 1906, a number of cattle including Bra- 
mini bulls, cows and calves, were found straying in the Govern- 
ment garden. They had done a considerable amount of damage and 
were sent to the pound. They were the property of Mehdi Hasan, 
or at all events the cows and calves were his property. It is clear 
that this was not the first time that these cattle were found trespass- 
ing in the garden. .Mehdi Hasan admits this, but pleads that the 
fault lay with his servant. The prosecution, which had been started 
with the sanction of the Chairman of the Municipal Board, 
ended in a conviction under section 426. Indian Penal Code, and a 
fine of Rs, 25. On the record being received in this Court notice 
was issued to Mehdi Hasan to show cause why his conviction 
under section 426 should not be altered to one under section 167 
of Act No. I of 1900. In my opinion there can be no doubt that the 
conviction under section 426, Indian Penal Code, is bad. From 
the provisions of section 425, Indian Penal Code, which defines 
mischief, it is clear that there must be an intention to eause 
wrongful loss or damage. There is no evidence in this case that 
Mehdi Hasan caused the cattle to go into the garden at ail much less 
that such was his intention. Following the rulings in Major Forbes 
v. Grish Ohunder Bhuttacharjee (1) and Empress v. Bai Baya 
(2) I set aside the conviction and sentence of Mehdi Hasan 
(1) (1870) 14 W. It., 81. (2) ,(1888) ’I. L, K., Bom., 126. 
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ante Motion 426/ Indian Penal Code. The fine, if paid will be 
refunded. I have now to deal with the 'rale which was issued to 
Mehdi Hasan by this Court on the 1 0tSi of April 1907 calling 
upon 1dm to show cau-e why his conviction should not be altered to 
one under section 1G7 of Act No. I of 1900. I am clearly of 
opinion that that section Is even less applicable to the facts of this 
ease than section 126 That section deals with offences again -fe the 
person and has nothing to do with offences against property. This 
is dear from the section Itself. Were any authority needed I 
would refer to King Emperor v. Pa tan Bln (1) as exactly in 


point. 'The rule is discharged* 


APPELLATE CIVIL. 

Before Mr* Justice BamrjL 

BA&irrWAE MAh (Plaintiff) «, ABDUL LATIF (Dbibwant). * 

Civil Procedure Cede, section against public officer*- Suit to recover 

articles seized hy police during a search, 

ThO'plAiutiJr -sued to Asycova*' from "Hie defend wit; 'three account' books 
which he alleged th it the defendant, a »Sub-I aspector of Pullen, hudselzed during 
a semch, .apparently In pamutnee-of the provisions of*ee£jbn 105 of the Coda 
of Criminal Procedure, of the plainiiflft* honse. Hold that the defendant, if jm 
stop/ed the hooks, which was denied, did so in Ins* capacity as a police officer, 
and that the suit was not maintainable in the absence* of the notice prescribed 
hy section 421 of the Code of Civil Procedure. Muhammad Saddig Ahmad 
v. Brnna Lai (2) distinguished, Jogemlm Nath Bog Bahadur \\ Price (3) 

. : referred top • ^ .'-w-'. A : 

The plaintiff in this case sued for the recovery of three 
account books. He alleged in his plaint that the defendant, who 
was a Sab- Inspector of Police, had searched bis house' and 
carried away these books amongst other property* and that at the 
trial of the case against the plaintiff* the Sub-Inspector wa- a*k eel 
to produce these books, bat refused to do so, stating that ho bad 
not taken them. The Court of first instance (Munsif of Deo band) 
dismissed the suit upon the ground that the notice prescribed by 


* Second Appeal Xo. 1240 of 1905, from a decree of 0. C TDdlnvar, 
Additional District Judge of Saharan pur, dated the 24th ol! November 1905, 
confirming a decree of Pandit Kumvar Bahadur, Munsif of Dcobaml, dated 
the 14th of September 1965. 

'1) Weekly Notes, 1905, p. 10, (2) (1903) J. L1L $ 20 All.. 220. 

(3) (1VJ7) h L. 24 Calc,, 6S4. 
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section 424 of the Code of Civil Procedure had not been served 
upon the defendant, and on appeal this decree was confirmed by 
the Additional District Judge. The plaintiff appealed to the 
High Court 

Balm Sat yet Chandra Maker ji, for the appellant. 

Mr. A . E, Ryves s for the respondent. 

Banerji, J. — The suit out of which this appeal has arisen was 
brought by the appellant against a Sub-Inspector of Police for 
recovery of possession of three account books, It has been 
dismissed on the ground that the notice required by section 4‘24 
of the Code of Civil Procedure was not served on the defendant 
before institution of the suit. The allegations of the plaintiff 
are these. The defendant in his capacity as a Sub-Inspector of 
Police searched the plaintiff’s house and carried away several 
articles including jewellery and these account books ; that at the 
trial of the case he was asked to produce the account books, but 
he refused to produce them, alleging that he had not taken them. 
The present suit was therefore brought for recovery of the 
account books. It is clear on the plaintiffs own allegation that 
when the defendant searched the plaintiffs house he did so in the 
capacity of a public servant. In seizing the account books 
(assuming that he seized them) he also acted in the same cap* 
acity apparently in pursuance of the provisions of section 185 
of the Code of Criminal Procedure. The suit is therefore a suit 
against a public officer and in respect of an act purporting to 
have been done by him in his official capacity, and the defendant 
was entitled to a notice under section 424 of the Code of Civil 
Procedure. This case is distinguishable from that of Mitham- 
vfiad Saddiq Ahwutd v. Pa%%a Lai (1) to which the learned vakil 
for the appellant referred. The circumstances of that case are 
quite different, the defendant having acted in that case, not in his 
capacity as a public officer, but illegally and in bad faith. The 
case more in point is that of Jogendra Nath May v. Price (2), 
in which it was held that a notice was necessary under similar 
•iroumstances. I dismiss the appeal with costs. 

Appeal dismissed. 

(I) (1903) I. L. ll 9i 26 Ail, 220, (2) (1897) I. h t R 24 Calc,, 684. ' 
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Wantonly —.let Ao. Vof 1861 fMiee Act), teotionS O-DUobtdU, a 
f n ordpr * n fJ wl <r» «* roz/rfacf of a proccni-m. 

Where certain persons taking mrt in ■<. wlto;*... 

or u „ r ,z 

procession was to be conducted, with tbe result that a rinf . , ’ h ch 

bringinpr armed police upon the scene, it was Md tint theT. ° D * * rCrtCd ^ 
acted— though not « malignantly • ' t L, „ .» u P , ' C ° nC ‘ !rBC ' i 

section 153 of the Indian renal Code and we T ^ing ot 

section. ’ ‘ ln<1 Bere convicted under that 

ifcWalso that a conviction under section 153 of tho Indian Petri! Code 

:rr nt taUDff 01 muob — -- ** * d jss 

1 Apri ! W07> Whieh was the ^ehlum, or 40th 

d ay of tho Moharram, the qasah and ^%ars of Shah ah an pur 

started with taw. tor the local Hrbala. A police 0 dor had 
been .wad that day that all the ta«« processions should arr > 0 
at a place called Ajan Chaufd hy 7 P.M., * „ to iWl « * 

karbala at 10 p.m. As a matter of fact the qasaisaud sikligars 
dtd not start from the Chaukt till 10 P. y. At the Chauki a dis 
pnte arose between the rjasoAs and the mkligars as to which of them 
should go first. I hey were repeatedly ordered to move on but 
instead of doing so, they proceeded to wrangle and abuse each 
otherand it was with the utmost difficulty that they were induced 
o proceed, feo also when the two parties had arrived at 'th 
karbabi a dispute arose as to which tazh should go fipst Tho 

H Z* T\ Uhi T: l I '”** afc 2A - M - not ’ ^wever; ‘before 
additional police had been summoned to prevent the two parties 

from coming to blows. Ten men of the two parties were arrest- 
ed, tried for an offence under section 153 of the Indian Penal 
Code, convicted and sentenced to two months’ rigorous imprison- 
ment each l>y the District Magistrate. Thev were also 
bound over to keep the peace. From the- evictions and 
sentences nine of tho ten men applied in revN m to the Hi-h 
Court. ' “ 


* Crimiml Eovision So, 137 of 1907, 
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Mr. M. L. Agarwala, for the applicants. 

The Assistant Government Advocate (Mr. IF. K. Porter ), for 
the Crown. 

Dillon, J.— This is an application for revision of an order 
passed by the District Magistrate of Shahjahanpur convicting 
the nine petitioners under section 153 of the Indian Penal Code, 
and sentencing them to two months’ rigorous imprisonment each. 
The District Magistrate also passed an order under section 106 of 
the Code of Criminal Procedure directing that all the accused at 
the expiration of their respective sentences should execute a bond 
to keep the peace for one year in their own recognizance for 
Bs. 200 with two sureties of Ks. 100 each. The facts which gave 
rise to this conviction are these On or about the 5th of April 
last, which was the chehlum, that is, the 40th day of the Moharram, 
the qasais and sikligars of Shahjahanpur started with tazias 
fox' the local karbala . A police order had been issued that day 
that all the tazia processions should arrive at Ajan Chauki by 
7 P.M. so as to arrive at the karbcila at 10 r.M. As a matter of 
fact the qasais and sikligars did nob start from the Chauki till 
10 p. si. At the Chauki a dispute arose between the qasais and 
sikligars as to which of them should go first. They were 
repeatedly ordered to move on, but instead of doing so, they 
proceeded to wrangle and abuse each other, and it was with the 
greatest difficulty that they were ultimately got to move on. 
Similarly when the two parties had arrived at the karbala a* 
dilute arose as to which tazia should go first. The tazias were 
however buried by 2 AM, and the nine petitioners and a 10th 
man who has not applied for revision were arrested under the 
oiders of landit Jagmohan Nath, Deputy Magistrate, and were 
charged on these facts with “ giving provocation by wantonly 
doing an illegal act knowing it to be likely that such provocation 
will cause the offence of riot to be committed.” The District 
Magistrate holds that the petitioners’ action in refusing to move 
on with their tazias when ordered to do so and wrangling on the 
question of precedence was calculated to cause a serious riot. In 
this view I entirely agree. It has been argued befoi'e me that 
the accused committed no offence under section 153 of the Indian 
Penal Code, as they did not « malignantly or want-only ” refuse to 
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move on, It is not the case for the prosecution that they acted malig- 
nantly and the word “ wantonly w as used in the soebion merely 
means “ recklessly.” I think that the evidence and the finding 
clearly show that Ihojwtitiouer.i acted recklessly in refusing to move 
on wheu ordered to do so, and that they, in wrangling and abusiug 
each other when they were all in an extremely excited condition 
and armed with lathis, acted wantonly within the meaning of sec- 
tion loll of the Indian Penal Code. I think that these convictions 
must lie affirmed. With regard to the order under section 106 of 
the Code of Criminal Procedure, I do not think that the offence of 
which the petitioners have been convicted would bring them 
within the purview of that section. I therefore set aside that 
order. As to the sentences passed, I think that the imprisonment 
already undergone by the nine petitioners is sufficient to meet the 
ends of justice. I therefore remit the remaining portion of their 
sentences. Although Altaf Mian has uot applied to this Court in 
revision, as 1 have the record before me I proceed to deal with 
his case also. I direct that he suffor rigorous imprisonment for 
two months in lieu of the senteuee which was passed upon him by 
the District Magistrate. In his case adso the order under section 
106 of the Code of Criminal Procedure is set aside. Subjeeb to 
these modifications the application of the nine petitioners before 
me is rejected. 


ExrntOB 


Hvsirx 

Bakbbh. 


APPELLATE CIVIL, 


Before Mr* Justice Aikmmi, 

KUKSTI LAI* and OTHERS (Defendants) KUNDAN mill (Plaintiff ). 1 
'Act So* V of 1882 (Indian Basement* Act J, sections 15 and 23 (eJ—Bass* 
nmt ~~ Prescriptive HgU to light mid air ^Infringement of right-— Actual 
damage* 

Where a plain till h claiming relief upon the ground that his prewripUre 
right to the passage of light and air to a certain window has been interfered 
with, ii is enough to show that the right has iu fact been interfered with. 
The plaintiff is aot obliged to go further and show that he has suffered actual 
damage thereby. Colls v. Moms and Colonial Stores, Ld, (l)and Mae v, Jolly 

* • Second Appeal No, 02 of 1000, from a decree of G. A. Pater son, £s<j, # 
District Judge of Benares, dated the 24th of August 1005, modifying a decree 
cf Bibu Hita Lai Singh, Munsif of Benares, dated the 12th of April IbUth 
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(i) not applied, Ntmdiishor JS algo van v, Bhagtillm Bmmalabhdm (2) 
referred to. 

The plaintiff sued for injunction against the defendants 
ordering them to demolish certain constructions which they had 
made, and which, according to the plaintiff, had blocked up a 
window and two sky-lights in her house. The court of first ins- 
tance (Munsif of Benares) decreed the plaintiff’s claim. 

On appeal the District Judge after an inspection of the local- 
ity found that the constructions made by the defendants entirely 
blocked up the window and blocked up all but a minute portion 
of one of the sky- lights. He accordingly found the plaintiff en- 
titled to an order for the removal of so much of the constructions 
as blocked up the window and the sky-lights. The defendants 
appealed to the High Court. 

Dr. Tej Bahadur Supra, for the appellants. 

Munshi Gokul Prasad, for the respondent. 

Aikmast, J. — This appeal arises out of a suit brought by the 
plaintiff respondent against her neighbours, the defendants, in 
which she asked for an injunction ordering the defendants to 
demolish certain constructions which they had made, and which 
according to the plaintiff’s case, had blocked up a window and 
two sky-lights in her house. Other reliefs were claimed, 
but in this appeal we are only concerned with the first relief 
asked for, namely, in regard to the closing of the window and 
the two sky-lights. The learned District Judge after an inspec- 
tion of the locality found that the construction made by the 
defendants entirely blocked up the window and blocked up all 
but a minute portion of one of the sky-lights. He accordingly 
found the plaintiff entitled to an order for the removal of so 
much of the construction as blocked up the window and the sky- 
light. In appeal to the lower Court it was contended that the 
plaintiff had not acquired any right of easement in respect of 
the openings so blocked up, hut tins ground is-no longer urged 
before me. The only plea argued— and argued with much 
^ability by the learned advocate for the defendants appellants— 
is that on the finding of the District Judge, to the effect that “'from 
what he saw little or no harm had been done, ” the decree which 

(1) 1903, 1 Cb., ISO. (2) (1683) 1. L. R., 8 Rom., 03, 
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lie passed was wrong in point of law* In support of his argu- 
ment the learned advocate referred to the decisions in Colls v. 
Home and Colonial Stores, Lcl (1) and Kim v. Jolly (2), These 
decisions would have a distinct bearing on this ease were not 
the matter covered, as I hold it to be, by the provisions of the 
Indian Easements Act* Section 15 of that Act provides that 
where the access and use of light and air to and for any building 
have been peaceably enjoyed, as an easement, without interruption 
and for 20 years the right; to such access and use of light or air 
shall he absolute. Again section 28 (e) provides; that the extent 
of a prescriptive right to the passage of light or air to a certain 
window, door or other opening is that quantity of light or air 
which has been accustomed to enter that opening during the 
whole of the prescriptive period irrespective of the purposes for 
which it has been used. The latter definition of the extent of 
a prescriptive, right to light and air is not in accord with the 
English law as laid down in recent decisions, ' but I must lie 
guided by the statutory law. On the finding that there was an 
interference with the prescriptive right which the plaintiff had 
acquired, she was entitled to the decree passed by the learned 
Judge. I may also point out that this was not a case of mere 
obstruction, but one opening was entirely and the other almost 
entirely blocked up. The case is apparently similar to that which 
was before the Bo or bay High Court in Nandkishor JBatgovan v. 
Bhaguhhai Pnmvalabhdas (3). The learned advocate for the 
appellants also con tend til that this was a ease in which a decree 
for damages might have been passed. Ho such plea was taken 
in the Court below and there is no plea to that effect in the 
memorandum of appeal before me and I decline to entertain it. 

For the above reasons I must hold that the appeal fails, and 
I dismiss it with costs. 

Appeal dismissed* 

(l) 1904, A. C.» 179* ' ■ (2) 1905, 1 Ck, 480. ' 
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Before Sir George Knox* Acting Chief Justice, and Mr . Justice 
Richards, 

BET! JEO (Petition^*) t\ SHAM BIHAKI LAL (Opposite Paety) * 
Civil Procedure Code, section 108 — Decree ex par le~~Appl ica t ion to set aside 
deeped ~~ Might of representative to continue proceedings initiated by 
defendant. 

Where proceedings under section 108 of the Code of Civil Procedure h&ve 
Peon initiated by the defendant the legal representative of the defendant is 
entitled to continue such proceedings. Janki Prasad v. Suhhrani (1) 
distinguished* Ganoda Prasad May v. Shib Narain Mukcrjee (2) referred to* 

Musammat Duni Kunwar, against whom an ex parte decree 
had been passed on the 19th of March 1906, applied on the 18th 
of April 1906 under section 108 of the Code of Civil Procedure to 
have the ex parte decree set aside and the case restored. The 
plaintiff filed objections, alleging that the applicant had died on 
the clay when her application was filed and that for this and other 
reasons the application should fail. On the 19th May 1906 the 
original applicant’s daughter Musammat Befci Jeo was brought 
on to the record in place of her mother. On the 9th of June 
1906 the Subordinate Judge dismissed the application, holding 
that it could not be proceeded with after the death of Musam- 
mat Duni Kunwar. Musammat Beti Jeo appealed to the High 
Court. 

Messrs. IF. Wallach, and ilf. L . Agarwala and Munsh i 
OuUari Lai, for the appellant. 

The Hon’ble Pandit Sundar Lai and Munshi Gohul Prasad , 
for the respondent. 

Knox, Acting O. J., and Rich abbs, J. — The only question 
which arises in this appeal is whether the legal representative of 
a deceased judgment-debtor is entitled to continue an application 
made by her predecessor in title tinder section 108 of the Code of 
Civil Procedure to set aside an ex parte decree. It is urged on 
behalf of the respondent that under the ruling of Janki Prasad 
\\ Suhkrani (1), the legal representative has no such right. In 
that case it was held that where a defendant had died after an 
ex parte decree had been made, his personal representative could 


» , # of 1906, from sa order of Baba] Ishri Prasad, 

Subordinate Judge of Malnpun, dated the 9th of June 1906* 

(l) (1899) l L 4 B* s 21 AIL, 274, (2) (1901) l L, R , 29JCale., 33, 
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not apply under section 108 because the right given under section 
108 is a right personal to the defendant and does not pass to his 
representative* This decision was considered hr the Calcutta 
High Court in the ms$ of Gcmoda Prasad R ?jr w Skill Nam in 
M ukrrjec (1 ). The Court would naturally loan toward giving as 
wide a construction i< possible to 'cenmt 108 so as to give the 
hem fit conferred by that section on the defendant to his represen- 
tative to contest the decree parsed <x parte against the deceased. 
The can differs £r a a fcV. ca^e of Jan hi Prasad v, Suhhrani , 
bemuse in the present ease the application was made during the 
life-time of i ha dee eased defendant to set aside the decree. She 
died before any order coaid be made. and the decree-holders gave 
notice to the present appellant and* in that sense, themselves 
brought heron to the record. Under these eirmnnstaiieesrit is 
unnecessary to say anything mure upon the authority cited in 
support of the respondents proposition than that it does not apply 
to the present ease. We allow the appeal* set. aside the order of 
'the Court. below, and send the case back to the Court below for 
proceeding accord iugdo- law. Costs will abide the event;.. . 
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Me/ore Mr. Jmlim Aihmn. mid Mr. JmUee Griffiih 
KM PERDU 9. PA'RSID’DHAX SIXDH avb O'nimmf 
AH Xu, XL r *tf I860 { Indian Pen A "Code),- tertioii %2&~*Grimiml PmMurn 
Code, eer Hum 50 and 60 —Rwue frma lawful c last ndy~~ J)ejl nit ion . 

A private ptmon lawfully arrested n In the act oft committing theft 
and mail** him over to &• village ehaukhl&r to ho taken to the nearest police 
station. Oik tin* way to the police* station three pemems seised the ehatikidar, 
and ilia thief made his escape. Meld chat tho rescuers were, rightly con vie tod 
under section 225 of tins Indian Penal -Code. The arrest of the thief having 
boon in the first instance lawful, the requirements' of section 39 of the Code 
of Criminal Procedure were sufficiently com plied with by the person arresting 
sending him to the police station in the custody of the cHntiklihr. Queen* 
Smprem v. JW mtu {2} followed. Kmg*Mmperor v. John {2} referred f,o. 

The facts out of which this ease arose were a« follows; One 
Mahabir caught n man colled Dukhi in the act of stealing his jack 
fruit. Mahahir arrested Dakin and made him over to the village 


• Criiniiial Revision No. 18S of 1007. 
It., 20 Ouk,, 33. (2) (!SS3|:l. h, 
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dmukidur n. In* talon to Urn pffiiVo -tutimi. After the ehaukidar 
and iris captive had got a short distance on their way, Paraiddhan 
Singh and two other men followed them up from the village, 
seized hold of the ehaukidar and made him release Dukhi, who 
ran off* The rescuers wore charged before a Magistrate of the 
first class with the offence, provided for by section 225 of the Indian 
Penal Code, were convicted, and were sentenced to two months' 
rigorous imprisonment each. From these convictions and senten- 
ces they appealed to the Sessions Judge, who dismissed the ap- 
peals. An application was then made to the High Court in revi- 
sion, where it was contended that the custody of the ehaukidar 
was not lawful, it being the duty of a private person making an 
arrest in accordance with section 59 of the Code of Criminal Pro- 
cedure to u take” the person arrested to the police station. The 
ehaukidar was not himself authorized to make the arrest, not 
having seen the person arrested committing any offence. The 
applicants were therefore not guilty of effecting any rescue from 
a lawful custody. 

Mr. M. L. Agarwala , for the appellants. 

The Assistant Government Advocate (Mr. IF. K. Porter ) y 
for the Crown. 

Aikman and Griffin, JJ.— This, is an application for the 
revision of a judgment of a Magistrate of the first class convict- 
ing the three applicants of an offence punishable under section 
225 of the Indian Penal Code and sentencing thorn to two months' 
rigorous imprisonment each. The convictions and sentences 
were affirmed on appeal by the learned Sessions Judge. The 
following are the facts of the ease. One Mahabir caught a man 
called Dukhi in the act of stealing his jack fruit. Mahabir 
arrested him and made him over to the village ehaukidar for 
conveyance to the police station. When the ehaukidar and 
Dukhi had gone a short distance, the accused, according to the 
evidence, followed them up from the village, seized hold of the 
ehaukidar and made him release Dukhi, who rta off. The case 
for the applicants has been ably argued by the learned counsel 
who appears on their behalf, ■ After hearing him and the Assist- 
ant Government Advocate in support of the conviction we .are;' 
of opinion that no sufficient ground has been made out for 
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interference in revision. The powers of village chnukidars as to 
arrest are regulated by the provisions of Act No. XYI of 1 STS. 
Tt is clear from section 8 of that Act that in the present case the 
cbankidar himself had no power to make an arrest as he had not 
found Dukhi in the act of u'»mnnUing a nr of the offences specified 
in that section, flat it U equally dear from the provisions of 
section 50 of the Code* of fhimhi d Procedure that Mahabir hid 
jjowor to make the amwi, imwmueh as Oukb? was in Ins view 
committing a non -bailable and cognizable often, ecu Section 59 
directs that, when a private person in the exercise of the right con- 
ferred by that section arrest- any one u he shall without unnecea* 
airy delay make, over the person so arrested, to a police officer or 
in the absence nf*a police officer take such person to the nearest 
police station/* The learned counsel points out the difference in 
the language of the section as compared with that used in section ... 
00. In the latter section it is provided that a police officer 
making an arrest under the powers conferred on him by law 
u shall, without unnecessary delay and subject to the provision's 
herein contained as to bail, take or send the person arrested 
before a Magistrate having jurisdiction in the ease or before the 
officer in charge of the police' station/* It is ingeniously argued 
that as in section 00 we find the words “ take or send and in 
section '59 the 'word, ** take? ’ the inference is that a private person 
making an arrest mint him -elf take the person to the nearest 
police station if there is no police officer present to whom he can 
make over the person arrested. We are, however* unable lo 
hold that it was the intention of the Legislature to impose such an 
onerous duty on private persons, a doty which in many instances 
it would be impossible for them to discharge, ft may be that 
the Legislature u-ed the expression ;; take or send v in section 
bt) us it might be supposed that in the ca-« of a police officer it 
would be his duty when ! o makes an arrest hiiusolf to convey 
the person arrested before u Magistrate, and in -order to provide 
for the inconvenience which might arise h:m this gave special 
power to police officers to ddegao die duto to another* but we 
do not think that in the case of an arrest by a private person 
there would, primti jhvko L* any inference that lie himself was 
to act as a police officer and convey the person he had arrested to 
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the nearest police Nation, The question before as was considered 
in the ease Queen-Empress v. Poiadu (1). In that case the 
learned Judges made the following observation in regard to the 
duties imposed on a private person under section 51) of the Code 
of Criminal Procedure:— " The direction that he shall make over 
the person arrested to a police officer without unreasonable delay 
is sufficiently complied, with' by his being forwarded in the custody 
of a servant or of the village servant as in this ease. The inten- 
tion is to prevent arrest by a private person on mere suspicion 
or information and not to impose on him the obligation of baking 
the party arrested in person to a police station. The original 
custody continued and did not terminate.*’ In the case King- 
Emperor V. John (2), Blair, J v made the following remark:— 
u Tiie question raised by the Government appeal as to whether a 
qualified person having made an arrest, and having then handed 
over the person arrested to the custody of an agent, such custody 
continues to be what it was originally, a lawful custody, is one 
which I should be disposed to answer in the affirmative in accord- 
ance with the ruling in Queen- Empress v. Poiadu if it were 
necessary to do so.x In the same case one of us remarked as 
follows : — <{ Had the arrest bv Matabhik been lawful, I should 
have had little difficulty in holding, in accordance with the 
Madras High Court (see the case cited by my learned colleague) 
that the escape from the chaukidar’s custody was an offence 
under section 224. But it is unnecessary to decide this point. ” 
These observations, it is true, were obiter , but we see no sufficient 
ground to dissent from them and from the law as laid down in 
the Madras case. We hold then that Mahabir sufficiently 
complied with the law when he made over Dukhi to the village 
chaukidar to be taken to the police station ; that the village 
ebaukidar was Ms agent for discharging the duty imposed on him 
by law, and that therefore Dukhi was at the time when he was 
rescued ** lawfully detained 7 * within the meaning of section 225 
of the Indian Penal Code. The ' result is that we see' no 
sufficient ground for disturbing the convictions. The applicants 
•have been released on bail. We have examined the record. 
We note 1 that the theft for which Dukhi was arrested was one of 

(*>' < im > h b, B, 11 Mad., 480, (2) {1901} I. L. B., 28 All,, 266. / 
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a petty nature, and that in, affecting his rescue from the chaukidar 
the applicants did not use violence, but were only guilty of a 
technical assault. The applicants have been in jail for upwards 
of six weeks, and this we think a sufficient punishment* There- 
fore, whilst affirming the convictions, we reduce the terms of 
imprisonment imposed on the accused to the terms already 
undergone. The result is that the bail upon which the applicants 
have been enlarged is discharged and they need not surrender. 
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Before Mr, Justice M'kmmt and Mr* Justice Griffin, ■ 

RAM LA L (Flaivtipp) c, GHULAM HUSAIN and another 
(Defendants). # 

Ad y*> XV" f 1877 (Indian TJmiktHon Ad), schedule II, article* 48, 00, US, 
ISH>— Z*W to recover money. yimn to defendant to he delivered 

A, gave R«. 300 !;«' B. hi order that it might. he delivered to 0% who had, 
a .few days ' prevlonslybcxecuted a mortgage in favour of A. B.-ftlso executed a 
horn! guaranteeing the repayment of the. loan by C. On suit by A. against B„ 
and.C., which was decided on the loth of January 1901, it was discovered that 
II. had never paid the money to C. On the 1st of December 1904 A, nurd B, to 
recover the Bs. 300 paid to him as above described, MM that; the rule of 
Dm. tat Dm applicable was that provided for by article 4s, If not by article 00 
or 1 1,1 of the Indian Limitation Act, 1877, and the suit was time-barred, lla* 
mesimr Chantey tr. Mat a BMl'h, »1) referred to.; 

The facts but of which this appeal arose are as follows : — . 

On the 12th of April 1804 the plaintiff Ram Lai made over 
to the defendant Ghulam Husain a sum of Bs. 300 to be paid 
oyer to one Xarolam. The plaintiff" took from Ghulam Husain 
a stamped receipt. The money was to be lent to Xarotam on the 
security of a mortgage which Xarotum had executed in plaintiff’s 
favour five days previously. Ghulam Husain, also executed in 
favour of the plaintiff a bond guaranteeing repayment by Xaro- 
tarn of this loan of Us. 300, On the 23rd of February 1000 the 
plain tiff sued both Xarofam and Ghulam Husain to recover this 


•SiMjrttuI Appeal X»\ 664 of 1*305, from a decree of h, H. 
District Judge of 8hah jaha&pnr, dated the 2«th of April 1005, , 
decree of Hri.hu Nihril Chaudar, Subordinate* Judge of Shuhjahanpi 

5th of January 1905. 

(1) (1883) I. L Tl , 5 All., ML 
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advance on the basis of the mortgagee-deed and the security bond* 
The suit was ultimately dismissed as against both the defend- 
ants, In that suit it was found that Ghulam Husain had never 
handed over the Rs, 300 to Narotam. That suit was decided on 
the 15th of January 1901. On the 1st of December 1904, that is, 
nearly four years afterwards, the plaintiff brought the suit out of 
which this appeal arises to recover from Ghulam Husain the 
Rs* 300 with interest. The suit was dismissed by the Court of 
first instance (Subordinate Judge of Shahjahanpur), and this 
decree was confirmed on appeal by the District Judge, The 
plaintiff thereupon appealed to the High Court. 

The Hon’ble Pandit Sundew Lai and Mr. (?. If. Dillon, for 
the appellant, 

Matxlvi Muhammad Ishaq , for the respondents. 

Axeman and Griffin, JJ. — We are of opinion that this * 
appeal must fail. On the 12th of April 1894 the plaintiff TJnm 
Lai made over to the defendant Ghulam Husain a sum of Rs. 300 
to be paid over to one Narotam. The plaintiff took from Ghulam 
Husain a stamped receipt. The money was to be lent to Narotam 
cm the security of a mortgage which Narotam had executed in 
plaintiffs favour five days previously. Ghulam Husain also 
executed in favour of the plaintiff a bond guaranteeing repay- 
ment by Narotam of this loan of Rs. 300. Ou the 23rd of Feb- 
ruary 1900 the plaintiff sued both Narotam and Ghulam Husain 
to recover this advance on the basis of the mortgage-deed and 
the security bond. The suit was ultimately dismissed as against 
both the defendants. In that suit it was found that Ghulam 
Husain had never handed over the Rs, 300 to Narotam. That 
suit was decided on the 15th of January 1901. On the first of 
December 1904, that is, nearly four years afterwards, the plain- 
tiff brought the suit out of which this appeal arises to recover 
from Ghulam Husain the Rs. 300 with interest. The suit was 
dismissed by the learned Subordinate Judge and his decree was 
confirmed on appeal by the learned District Judge. The plain- 
tiff comes here in second appeal. 

- The first difficulty in the plaintiffs way is one of limitation. 
On the plaintiff’s ^behalf rife is contended that no article of the 
Limitation Act applies and that the suit is within time under 

: ■■ ■ ■ dh ■ ■■■ 



section rli) oi tm Act, having been brought within 

Bit years from the time when he became aware of Ghulam 
Husain's misfeasance. In our opinion this plea cannot prevail. 
It has been held by this Court iu a somewhat similar case, 
namely, Ramenhar Chmhay v. Mata Bhikh (1) that a suit like 
the present fulls within article 48 of the second schedule to the 
Limitation Act. That piovides a period of three years for 
a suit for sped fie moveable property lost by dishonest mis- 
appropriation or conversion or for compensation for the same, 
the time to run from the date when the person having a 
right to the possession of the property first learns in whose, 
possession it is. It may be open to argument whether a suit for 
money could properly be considered to.be a suit for u specific 
moveable property,” but we are bound by that decision. More- 
over, if article 48 does not apply, the present suit might be held 
to fall within article 90, which covers the ease of suits by princi- 
pals against agents for neglect or misconduct, and allows a 
period of three years within which to sue from the time when 
the neglect or misconduct becomes known to the plaintiff. It 
might fairly be contended that in this- ease Ghulam Husain was 
the plaintiff f s agent for the purpose of handing the money over, 
to Karotauu Or the suit might possibly full within article 115, 
which provides a period of three years for a suit <fi fcr compen- 
sation for the breach of any contract, expressed or implied, not 
in writing and registered and not herein specifically provided 
for.” In this case it might/ be said that there was an implied 
contract ou the part of Ghulam Husain to hand over the money 
to Narotam, 

In any view the suit was in our opinion time-barred when it 
was brought. The result is that we dismiss the appeal with 
costs# 

■ 7f : - 

(1) {18 88)1. b. B„ 5 All., 341, 




im 7 


682 


THE INDIAN LAW EEPOBTS, [VOL, XXIX, 

APPELLATE CIVIL 


Before Mr, Justice Sir George Knox. 

ABDUL liAHMAX and othebs ( Plaintiffs} u. BHAGWAN DAS 
and. others (Bbpbes$ntati yes oi ? HARDEO SAHAI, Defendant).* 
Easement — Bight of privacy — Defendant not allowed to give Mmsel f increased 
facilities for overlooking plaintiffs zenana. 

Meld tlxafc the fact that the plaintiffs* zenana house might be to some 
extent overlooked by persons standing on the roof of the defendants 3 house 
was no justification for the defendant's opening fresh doors or windows in 
the wall of their upper storey looking towards the plaintiffs 3 house, whereby 
the plaintiffs* house might be overlooked without the person inspecting it 
being visible to the occupants of that house. Golcal Frasad v. Bad ho (1) 

' ref erred to. 

The defendant purchased a liouse in the city of Meerut oppo- 
site to one owned by the plaintiffs and used by them as a zenana 
house* When the defendant purchased the house it had one storey 
only, but after a time the defendant began to add a second storey. 
He built a wall on the side of the plaintiffs’ house and was put- 
ting in a door and two windows when the plaintiffs sued for an 
injunction to compel the defendant to block up the door and 
windows upon the ground that they were an interference with 
the plaintiffs’ right of privacy. The court of first instance (Addi- 
tional Munsif of Meerut) found that there had been no substan- 
tial interference with the plaintiffs’ right of privacy, if any in 
fact existed, and accordingly dismissed the suit, and this decree 
was affirmed in appeal by the Additional District Judge. The 
plaintiffs thereupon appealed to the High Court, 

Dr. Tej Bahadur Saprw, for the appellants. 

Babu Jogindro Nath Ghaudhri (for whom Babu Sarat Chan- 
dm Ghaudhri); for the respondents. 

Khox, J. — -The plaintiffs and the defendant in this 1 case are 
inhabitants of houses which lie opposite the one to the other. 
The defendant respondent has recently purchased the house, 
which was confined to one storey. He has begun to add to that 
house by constructing a second storey, and in the wall of the 

639 o€ hom a decree of E* A. Kendall/Eia., ' ' 
Awu Mosul District I udge of Meerut, dated the 6th of April 1906, confirming 
* dwim of Beh&ri Lai Merh, Esq., Additional Munsif of Meerut, dated the 
IXth of August 1904 ’ 

<I) (1888) I. L. E., 10 All,, 358. 



AhMMAMm sum 


588 



•VOL XXIX* 3 ALLAHABAD SERIES* 588 

second storey which overlooks the plaintiffs 1 zenana he has 
pierced a door and two windows. The plaintiffs, alleging that 
by this act the defendant has invaded the right of privacy of the 
pardah-nashin ladies of their house, have brought this suit, 
praying that the defendant may, by a perpetual injunction, be 
restrained from opening towards the house of the plaintiffs any 
door or window in the northern wall of the upper storey of Ms 
house, and t! at a certain door frame, which he has already pot up, 
may be removed. The defence is to the effect that before the 
defendant began to build, the phu n tiffs* zenana was overlooked 
by the roof of the defendant’s house, and that whatever right of 
privacy may exist in favour of the plaintiffs is a right which has 
not been substantially and materially interfered with by the 
action of the defendant. If the defendant’s action has in any 
way affected the plaintiffs’ right of privacy, it has virtually 
increased and not dim i wish ed that pi ivacy. Both the Courts below 
have accepted this defence and held that it has not been proved 
that the defendant has intruded' upon the privacy of the plaintiffs, 
but, on the other hand, has shut up all prospect except *o much 
as may be seen from the places where the door and the windows 
have been opened. The plaintiffs having lost their suit in both 
the Courts below appeal to this Court and take the plea that the 
construction of the walls and doors makes the appellants’ position 
worse, inasmuch as there is a greater apprehension now of the 
respondents using his second storey to the prejudice of the appel- 
lants 1 right of privacy. 

In support of this plea the ease of Gokal Prasad v* JRadho 
(1) lias been put forward. Particular stress has been laid upon 
the judgment of the learned Chief Justice, Sir John Edge. That 
portion is to be found at page 887, where a similar contention 
was raised to the effect that as the other portion of the house and 
part of the courtyard were overlooked from the houses of other 
people, there could be no substantial interference with any privacy 
of the plaintiffs’ house. The learned vakil forthe respondent* 
also takes his stand upon the same judgment and points out that 
the learned Chief Justice held that every case of this kind must be 
governed by its particular facts. The primary question will be? 

(1) (1888) 1. 1#« B,, 10 All?t fb ■ 
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does the privacy in fact and substantially exist* and has it been 
and is it in fact enjoyed? If it is found that it did substantially 
exist and was enjoyed, the next question would be was that 
privacy substantially or materially interfered with by acts done 
by the defendant* without the consent or acquiescence of the person 
seeking relief against those acts? It is now admitted by both 
sides that in the town of Meerut, where these houses are situate, 
there is a local custom in favour of privacy, and all that I have 
to consider is, whether that privacy has been substantially or 
materially interfered with. At first sight it would seem that it 
had not been, but on giving the case my full consideration, I 
am inclined to the view that from an Indian point of view, there 
is a great deal to be said in favour of the right of privacy being 
more substantially and materially invaded by apertures which 
would permit a person to look on without being observed than by 
the existence of an open surface where the presence of a looker-on 
would at once be conspicuous and could easily be guarded against. 
Viewed in this light the acts of the defendant are clearly a sub- 
stantial and material invasion of the right of privacy of the plain- 
tiffs. I decree the appeal* set aside the decrees of both the Courts 
below and decree the plaintiffs 7 claim with costs in all the Courts, 

Appeal decreed . 

Before Sir John Stanley, Knight, Chief Justice, and Mr* Justice .Sir William 

Burlcitt. 

NAJM-UD-MN AHMAD (Desestd ant) a* ALBERT PUECH (Piaxktiot).* 
Civil Procedure Code , . section 522 — Arbitration — Award — Decree on award 
made without allowing time to file objections—- Appeal. 

An appeal will lies from a decree passed in accordance with an award if 
such decree has been passed without allowing to the parties the time prescribed 
by law for filing objections to the award. Ibrahim Ali v, Mohsin AH (1) and 
Maharajah Joymungul Singh Bahadur v, MofiunBam, Mar wares (2) followed. 

The suit out of which this' appeal arose was for an account of 
partnership dealings, and was referred to arbitration on the 20th 
of June 1 905. On the 14th of November 1905, an award was ' 
made and the 25th of No vend er was fixed for the disposal of the 

• Second Appeal No. 1031 of 1906* from a decree of Munshi Muhammad 
Ahmad AH Kh in, Additional District Judge of Meerut* dated the 7th of July 
1906, confirming a decree of Mr* H, David, Subordinate Judge of Meerut* dated 
the 25th of November 1905. ' 

(1) (1896) I, L, R*, IS All, 422. 


(2) (1875) 2S W, R.* 429. 
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case* of which facts both parties were informed on the 14th of 1007 
November, The defendant appellant applied for a copy of the ^”7^7 
award on the 28rd of November, but had not obtained the copy bik Ahmad 
when the case came on for disposal on the 25th. He applied for 
nut adjournment of the hearing, bat his application was refused, 
and, despite the provisions of section 522 of the Code of Civil 
Procedure, which enables' the Court to pass a decree upon the 
award only if no application has been made to set it aside and 
the time for making such application has expired, the Court of 
first instance passed a decree in the terms of the award. The 
defendant appealed, but his appeal was dismissed by the lower 
appellate Court (Additional District Judge of Meerut). The 
'defendant accordingly appealed to the High Court. 

The Hon’ble Pandit Sxmdar Lai , for the appellant. 

Mr. B* E* O’Conor and Munshi Gokul Prasad , for the 
respondent. . : .. ; ... .,g'r:/ : ,y ■ '■ 

Stanley*, C. J., and B verity, J. — This is ao appeal by s 
defendant against a decree passed upon an award, and is based 
on the contention that the Courts below had no jurisdiction to 
consider the award and give judgment in accordance with it until 
the period for applying to set aside the award prescribed by article 
158 of schedule 11 to the Limitation Act-, coupled with section 
12 of the same Act, had expired. The suit was for an account of 
partnership dealings, and was referred to arbitration on the 20 th 
of June 1905 On the 14th of November 1905, an award was 
made and the 25th of November was fixed for the disposal of, the 
case, of which fact both parties were informed on the 14th of 
November. The defendant appellant applied for a copy of the 
award on the 23rd of November, but hod not obtained the copy 
when the ea«e came on for disposal on the 25th. He applied for 
an adjournment of the hearing, but his application was refused, 
and, despite the provisions of see* ion 522 of the Code of Civil 
Procedure, which enables the Court to pass a decree ifpon the 
award only if no application has been made to set it aside and the 
time for making such application has expired, the Court of fir-t 
instance passed a decree m the terras of the award. It is settled 
by the decision of a Full Bench of this Court in the case of 
Ibrahim Mi v. Mohmn AM ( 1 ) that an appeal will lie in a e$se 
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where an application to set aside an award on the ground of mis- 
conduct of the arbitrator was made and the Court passed its 
decree without considering the application, or where the Court has 
not allowed sufficient time to the parties to file objections to the 
award. This ruling followed an earlier ruling of the Privy 
Council in the ease of Maharajah Joymimgtd Singh Bahadur 
v. Molmn Mam , Marwaree (2) and other cases of a similar nature. 
In that case the Calcutta High Court had set aside a decree 
passed upon an award on two grounds, the first being that the 
Judge had proceeded irregularly inasmuch as he had passed his 
decree without allowing the parties the ten days for filing objec- 
tions to the award, which the Code of Civil Procedure allowed 
them to do. The other was that the award was altogether 
informal. Their Lordships of the Privy Council expressed their 
approval of the decision of the High Court in setting aside the 
decree on these grounds. It is unnecessary to refer to other deci- 
sions of a like nature. When a decree has been regularly passed 
upon an award under the provisions of section 522, no appeal lies 
from the decree except in so far as the decree is in excess of, or 
not in accordance with, the award. But before such a decree can 
be passed it is necessary for the Court to stay its hand until the 
time for making an application to set aside the award has expired. 
The Court is not to pass a decree upon an award until the time 
within which an application to set it aside has expired. Now the 
time aHowed by article 158 for an application to set aside an 
award is ten days from the time when the award is submitted to 
the Court, but by section 12 of the Limitation Act, in computing 
the period of limitation for such application, the time requisite 
for obtaining a copy of the award is to be excluded. It is clear, 
therefore, in the present ease that the time, within which the 
defendant appellant could have applied to have the award set 
aside, had not expired when the decree was passed. The decree 
was, therefore, premature, and consequently, notwithstanding she 
provision in section 522 that no appeal shall He when a decree is 
in accordance with, and not in excess of, an award, the decree *■ 
not being a legal decree, it is open to the- party aggrieved by the 
action of the Court to maintain an appeal. We therefore allow 
m (1890) I. L< B., IS AIL, 422. (2) {1875} 23 W. B. f 429. 
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the appeal, set aside the decrees of both the lower Courts and 
remaud the suit to the Court of first instance, through the lower 
appellate Court, with directions that it be reinstated on the file 
of pending suits and be disposed of on the merits, an opportunity 
being given to the defendant appellant, if so advised, to apply to 
have the award a-ot aside. We think that under all the circum- 
stances the costs here and hitherto should abide the event. We 
order accordingly. 

Appeal decreed and cause remanded. 


REVISIONS' AL CRIMINAL. 

Be fort Mr, Justice Dillon, 

EMPEROR t>. TULA.* 

Act W'% XL V of I860 (Indian lcnal Cade), section 2H~~Ialse charge-*- 
BracUce—Opportani iy to he given to j prove charge before prosecuting, 

: Wiier© it is intended to prosecute any person under section 211 of the 
Indian. Penal Code such person ought to' be given an opportunity of 
substantiating, if he can, the charge which' he has brought before he is 
prosecuted, Quem* 'Empress v. Gang a Ram (1) and Q^een* Empress v. Maghu 
Tiwari (2) followed. 

The facts of this' case are us follows : — One Tula lodged a 
complaint of robbery against llameshwar and another in the 
Court of a first class Magistrate of GarhwaL As Tula had 
already reported the mutter to the Police, the Magistrate decided' 
to await the police report before taking action on the complaint* 
The police report was to the effect that the complaint was false. 
Beyond examining the complainant at the time of recording his 
complaint the Magistrate took no further evidence in the case. 
On receiving the police report, the Magistrate dismissed the 
complaint under section 203 of the Code of Criminal Procedure* 
Tula was then called upon to show cause why he should not be 
prosecuted under section 211, Indian Penal Code* In showing 
cause, Tula said that beside other witnesses he relied upon those 
who had already been examined by the police. The Magistrate 
then passed an order, directing Tula to be prosecuted under sec- 
tion 211, Indian Penal Code, and sent the case to the District 
Magistrate for disposal. On the case coming before the 

m Criminal Kef© reace Ho. 178 of 1907. 

(1) (1885) L h, R„ 8 AIL, 38. (2) (1893) L L, R., 15 All, 838. 


mf 


xk 

PIH AMM&n 

Album? 
PtrxcH. ' 


1007 
May 4k. 


1907 

Blew*®* 

0 » 

TVHk, 


588 t THS INDIAN DAW BEPORTS, [VOL. XXIX 

District Magistrate objections were taken on behalf of Tula to 
' the validity of the order directing bis prosecution on the ground 
that Tula had been given no opportunity of proving his ease. 

Dillon* J. — In this case one Tula lodged a complaint of 
robbery against Karnes’.! war and another in the Court of a first 
class Magistrate of Garhwal. As Tula had already reported the 
matter to the police, the Magistrate decided to await the police 
report before taking action on the complaint. The police report 
was to the effect that the complaint was false. Beyond examining 
the complainant at the time of recording his complaint the Magis- 
trate took no further evidence in the case. On receiving the 
police report, the Magistrate dismissed the complaint under section 
203 of the Code of Criminal Procedure. Tula was then called 
upon to show eause why he should not be prosecuted under section 
211, Indian Penal Code. In showing cause, Tula said that beside 
other witnesses he relied upon those who had already been 
examined by the policed The Magistrate then passed an order, 
directing Tula to be prosecuted under section 211, Indian Penal 
Code, and sent the case to the District Magistrate for disposal. 
On the case coming before the District Magistrate objections were 
taken on behalf of Tula to the validity of the order directing his 
prosecution on the ground that Tula had been given no 
opportunity of proving his case. The question, therefore, is 
whether the order of Mr. Dharmanand Joshi, Magistrate of the 
first class, Garb wal, dated 11th February 1907, above referred to, 
is a proper order or not. There is apparently no ruling of this 
Court directly on the point except one — Quern-Empress v. Ganga 
Bam (1) which lays down that an order under section 195 of the 
Code of Criminal Procedure directing the prosecution of the 
complainants for bringing a false charge under section 211, Indian 
Penal Code, should not have been made until the complainants 
had been afforded an opportunity of proving their case. In 
Queen-Empress v. Baghu Tiwari (2) it was held that in a case 
like that under consideration, “ the Court should, in our opinion, 
as a rule, proceed to determine such criminal proceeding instituted 
in it and should give the person instituting such proceeding a 
reasonable opportunity of supporting his case before proceeding 

» (1885) LL.B,8AH,88. (2) (X893) I. L. B„ 16 AH., 838, 
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against him for an offence under section 211.” Following these 
rulings I hold that the order in question was not a proper order, 
I therefore Bet it aside. ; ; ■ . . A, 


Tosa. 


APPELLATE CIVIL, 


Before Sit George Knox, A7., Acting Chief Justice, mid Mr . Justice Michards* 
MOHSAN SHAH and othebs (PwiirriPis) ». At AH BUB 1LAHI and orom 
(Uesfondknts) # 

^ JVb, XIX 0/1873 AT,- W* P. L^nd Iletemie Act), sections I94fo) and 2 03 
{Local) No* III of \€mrt of Wards Aei) f sections 9, 85 «4 

4?r~jfowe'r 0 / Court of Wards to sell groper ly under its superintendence. 
Tine citato of a Muhammadan lady, named Hawa Bcgam, was at her own 
request taken under the superintendence of the Court of Wards under section 
194, clause (g), of Act No, XIX of 1878. This was in 1896. In 1902 the Court 
of W aids sold a portion of Hawa Begum's property, as was alleged, without her 
consent. Meld on suit- by persons claiming title through Hawa Be gam 
to recover the property so sold, that the Court of Wards was under the 
circumstances entitled to sell, even without the owner’s consent, and that its 
■ discretion could not be questioned in any Civil Court, 

Semite that if the property had been placed under the superintendence of 
. the Court of Wards, under section 9 of Local Act No, III of 1899, and if the sale 
had been made without the consent of the proprietor otherwise than on the 
ground set out in the concluding paragraph of section 35, the sale would have 
been a bad sale and the Civil Court could have entertained a suit to question 
the power of the Court of Wards to sell. 

In 1896, under the provisions of the North-Western Provinces 
Land Revenue Act;, section 194(0), the Court of Wards, at the 
instance of the proprietor, assumed the superintendence of the 
property of one Musammat Hawa Regain. In 1902, after the 
coming into force of the local Court of Wards Act, 1899, the 
Court of Wards sold, a portion of Hawa Regain’s property. After 
Hawa Regain’s death, certain persons claiming to be her heirs 
sued to recover from the purchase the property so sold upon the 
ground that the sale was without Hawa Begam’s consent and 
ultra vires of bho Court of Wards. The Court of first instance 
(Subordinate Judge of Meerut) dismissed the suit, and this decree 
was on appeal confirmed by the Additional District Judge. The 
plaintiffs thereupon appealed to the High Court. 


* Second Appeal No. 1109 of 1906, from a decree of Munshi M ohammad 
Ahmad Ali Khan, Additional District Judge, Meerut, dated tho 22nd of Anjrust 
1906, confirming a doree of Mr. H. David, Subordinate Judge of Meerut 
dated the 11th of December 1905. 1 
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The Hon’ble Pandit Madan Mohan Malaviya and Dr. Satish 
Chandra Banerji for the appellant. 

Mr, Abdul Majid, for the respondents. 

Knox, Acting C. J., and Richards, J. — The property in 
dispute in this appeal was the property of one Musammat Hawa 
Begam, deceased. In the year 1896, according to the plaint, 
Musammat Hawa Begam asked that her property might be 
placed under the superintendence of the Court of Wards. This 
prayer of hers was granted, and the property was taken charge 
of by the Court of Wards. We must, however, point out that the 
Court of Wards assumed the superintendence of this property 
under clause (g) of section 194 of Act Ho. XIX of 1873 and not 
under section 9 of the Local Act Ho. Ill of 1899. At the time 
when the Court of Wards took over the superintendence of this 
property, the Court had full power, under section 203 of Act Ho. 
XIX of 18/3, to mortgage or sell the whole or any part of such 
property. The sale complained of was made in 1902, and sec- 
tion 35 of Act Ho. Ill of 1899 applies to that sale. This section 
gives the Court of Wards full power to mortgage or sell the 
whole or any part of the property under its superintendence, sub- 
ject to one limitation, vim. where property has been placed under 
its superintendence under section 9 of the Local Act, such property 
cannot be sold without the consent of the proprietor. We need 
not consider the rest of the second paragraph of section 35. This 
property was not placed under the superintendence of the Court 
of Wards under section 9 of the Court of Wards Act, which had 
not then found its place in the statute book. Accordingly the 
Court had full power to make the sale in question. It is then 
urged that a question may arise as to whether the discretion given 
to the Court of Wards has been properly exercised and whether 
the sale was for the benefit of the ward or of the property. Sec- 
tion 47 of the Local Act provides that the exercise of any discre- 
tion conferred by the Court of Wards Act on the Court of Wards 
shall not be questioned by any Court. It is clear, therefore, that 
the question of discretion raised in this second appeal cannot be 
entertained in the Civil Court. We, therefore, arrive at the same 
conclusion as the Court below, but upon different grounds. If 
the property had been placed under the superintendence of the 

a"?':: V;’ ' VS' ; \ ; ; ' \/'V ( ;'Y . v . : . v::.-"'.-. v.i/ v : ; 
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Court of Wards under section 9 of the Local Act, and if the sale 
had been made without the consent of the proprietor otherwise 
than on the ground set out in the concluding paragraph of section 
35, the sale would have been a bad sale and the Civil Court could 
have entertained a suit to question the power of the Court of 
Wards to sell* The learned vakil for the appellant has con- 
tended very earnestly and said all that could be said on behalf of 
Ms clients, but the fact that the estate was taken under the 
superintendence of the Court of Wards under the provisions of 
Act No, XIX of 1873 renders his position untenable. The appeal 
is dismissed with costs. 

Appeal dismissed. 


'Before Mr. Justice Aikman, 

BAM SUKH (Plaintiff) v HAM SAHAI (Defendant),* 

Civil Procedure Code, section 31 Q— Execution of decree— Bale in 
, exeeuti on— Decree reversed before confirmation of sale , . 

Meld that the title of an auction purchaser at a sale held in execution 
of a decree does not become absolute, if the decree under which the sale’ took 
place is reversed at any time before a certificate of sale is granted to the 
, purchaser, 

Ik execution of a decree against one Earn Sukh a house belong- 
ing to the judgment-debier was sold by auction and purchased 
by one Earn Sahai. Before, however, the sale was confirmed, 
the decree was set? aside in appeal. Thereafter Earn Sukh 
applied to the Court to be allowed to withdraw the purchase money 
deposited in Court; but the auction purchaser objected to this, 
and the parties were referred to a Civil Court* Earn Sukh then 
filed the present suit in which he asked in the alternative either 
to be given the price deposited in Court or to be restored to pos- 
session of the house* The Court of first instance (Munsif of 
Sambhal) gave the plaintiff a decree for the money* The defendant 
appealed, and the lower appellate Court (officiating Subordinate 
Judge of Moradabad) reversed the decree of the Munsif and 
directed the house to be restored to the plaintiff. The plaintiff 
appealed to the High Court. . - , 

* Second Appeal No* 1270 of 1008, from a decree of Pandit Mohan Lai, 
Officiating: Subordinate Judge, Moradabad. dated the 6th of September 1906, 
reversing a decree of Baku Sheodarshtm Dayal, Munsif- of Sambhal, dated th$ 
5th of April 1905. 
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the Court below is right. It is quite true that a bond fide pur- 
chaser, who is not himself the decree-holder, does not lose his title 
to the property by I ?i- subsequent rover- al of the decree in oxeru 
turn of whir), he Wht. Bit in the present m-e the Ian™ 
of section 316 of the Code oF Civil Procedure shows that no 1 

T^ei^.e 

rt r 7 WaS,in m - v ft* decree to «*« I 

therefore dismiss this appeal with costs. A 

Appeal dismissed. 

Before Mr. Justice Ail-man and Mr. Justice Grim,, 

THAMMAN PANDE (i CTEN-DAvr) THE MAHAEAU 
. , _ Tr . 0P ytZr ANAGRAM 

e , °/ 187 ' (Indian Limitation Act), schedule II, Article Ul r- ■ 

taUon- Averse fossession-Bease-Vossession derived frZs If 

necessarily adverse as against tie lessor. J 1 ** mi 

Meld that possession acquire, 1 during the continuance of a I„ 
ordinarily be adverse possession as against tho lessor tinVu * " * nf> ^ 

time as tho lessor becomes entitled to ZZZ1 “"Tf "* 
Muhammad Husain r . Mtd Chand (1) and Sharat $«', d j.*?*** 1 * of 
JPershad Khan CUmihuri ( 2 ), Wamesh Cl under Gao,, fa T n„- ? \ SMa 

&»gh (.»)miGun ffa Kmnar Milter v. Asutosl Gossami (fit Mhn td l 
Clunder Baser jee v. Kally Frosmino Mooher jee (7) rlferrld Z r 1 .T* 

Soy v. Tie Court of Wards on behalf of the Uainhnf n n Ulir ^ 

Brindabun Clunder Sircar Cheery v. m '^,1 

Trosunnomys Basi.. Kali Bus Boy (10) and ***, Satl Slain a j 

V. Surja kantla Lahiri (U\ not followed. ’ 

Ihe facts of this case nre as follows;— 

The plaintiff leased the village of Sah'eli to one Girish Chandra 
from 129 1 to 1309 Pasli. During the continuance of the ]e a . e tl e 
defendant m some manner got possession of 8 plots of land in the 
village, from which, some two years before the expiry of t}.l 
lease, the plaintiff bro ught the present suit to eject him. The 

* Second Appeal No. 758 of 1905, f ro^TTdccwc of” M^iT T 
Abdin, Subordinate Judge of Juunpur, dated the !)tb of Miyinc.V J mv "* ' ’ 

0Ser lS l ’ V1 ShiIB!, - ,!d - J5u Khra * Maas!f <* Janata A&'-.f 


(4) (1882) f. L. R., 9 Ctie t , 367. ■ (9) (18721 17 w u 't* 

(5) (I8S4) I. L. R , 10 Calc., 577, (10) (1831) 9 C. L. V 347 

(II) (1899) I. L. B, 26 Calc., 460. 


Bam StrKH 
Ram 3A»Ar, 


1907 

Jftff 27, 


1007 

Hot S«n 
Bam Sahai. 


592 THE .ISTDIAN LAW EEPOBTS, [TOL, XXIX » 

MunsM Qijbiml Prasad, for the appellant. 

Pandit Jf. £. Sandal, for the respondent. 

Aikmah ; J.— One Chun hi Lai had a simple money decree 
against the appellant Ram Sukh. In execution of that decree a 
house belonging to the appellant Ram Sukh was sold, and was pur- 
chased by the respondent Ram Salmi, who paid the money into 
Court. Section 318 of the Code of Civil Procedure provides that 
the title to the property sold, in a case like this, shall vest in the 
purchaser from the date of the certificate which is granted to the 
purchaser under that section, and it contains this important pro- 
viso, namely , {i that the decree under which the sale took place was 
j still subsisting at that timed 3 I infer from this proviso that even 
though a sale has become absolute on being confirmed under section 
814, the Court may hold its hand and refuse to grant a certificate 
■ if before the certificate is granted the decree under which the 
property was sold is no longer subsisting. In the present case the 
decree under which the property w r as sold was reversed on the 
19th of March 1904. That was.Jbefore the sale was confirmed. 
It appears that no certificate has yet been issued to the auction 
purchaser, Ram Sakai, and consequently the title to the property 
sold has not yet vested in him. It also appears that when the 
decree against him was set aside Ram Sukh applied to be allowed 
to take out the price of the property, which had been deposited 
in Court. The purchaser objected to this and said that he should 
take back the property. The parties were referred to the Civil 
Court. Thereupon the plaintiff brought the suit out of which 
this appeal arises, in which he asked that he should be declared 
entitled to receive from the Court the sale price deposited in 
Court, or in the alternative that he might be put in possession of 
the house. The respondent, Ram Sahai, had no objection to the 
grant of the latter relief, but he objected to the money being 
taken out of Court. The Court of first instance decreed the 
first relief asked for by the plaintiff. On appeal the learned 
, Officiating Subordinate Judge, for the reasons set forth in Ms 
\ judgment, held that under the circumstances no title to the house 
] had passed to the purchaser, and that the plaintiff was entitled to 
) get back the house and not the purchase money. The plaintiff 
' comes herein second appeal. In my opinion the, view taken by ; 
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the Court below is right. It is quite true that a bond fide pur- 
chaser, who is not himself the decree-holder, does not lose his title 
to the property by the subsequent reversal of the decree in execu- 
tion of which he bought* But in the present ease the language 
of section 31.6 of the Code of Civil Procedure shows that no title 
had passed to the purchaser. This being so, the decree of the 
Court below was, in ray opinion, the right decree to pass, I 
therefore dismiss this appeal with costs* 

Appeal dismissed. 


Before Mr . Justice Aihmmi and Mr. Justice Griffin, 

THAMMAN PAN BE {L-e?ej?j>axt) «. THE MAHARAJA 
OP VIZI ANAGRAM (Plaintiff)* 

Act No, XV of 1 877 ( Indian Limitation Act), schedule II, Article I4i—Zimi* 
t at ton~~~ Adverse possession— Lease— Possession derived from a lessee not 
necessarily adverse as against the lessor, 

, ' MM ' that possession acquired during the continuance of a le s ko will not 
ordinarily he adverse possession as against the lessor until at any rate such 
time as the lessor becomes entitled to possession, The principle,' of 
Muhammad .Husain v. Mul Chand (1) and Sharat Sundari Bahia v. 'Bhoho 
Ter shad Khan, Chwdhuri (2), Womesh ChuhdcfGoopto r.Maj Namin' Naif (3), 
Krishna Gohind Blmr v. Mari Churn JDhur. (4), Shea SoJige May v, Znohmethnr 
Singh (5) and Gunga Kumar MUier v, Asutosh Gossami (6) 'followed. Me joy 
Ch ttnder JBtmorjeo v, K filly Prosmim M, mice r joe (7) referred to, Lehhraj 
Bog v. The Court of Wards, on behalf of the Rajah of Burlkangah {$), 

■ : Mrmdahtm Chumler Birear Ckomdhru t. Mhoopat Chund-et Biswm (9), 
Trommomogi Bast v. Kali Has Roy (10) and Gohinda Nath Bhahx Churdhrg 
V. Snrja Kant ha Zakir i (LI. A not followed. 

The facts of this ease are as follows: — , 

The plaintiff leased the village of Saheli to one Girish Chandra 
from 1297 to 1309 F&ril* During the continuance of the lea?e the 
defendant in some marmot got possession of 8 plots of land in the 
village, from which, some two years before the expiry of the 
lease, the plaintiff brought the present suit to eject him. Trie 

® Second, Appeal No. 758 1005, from a decree of MAeUd SyeJ Z!vn*'il» 

Abilin, Subordinate Judge of Jaunpur, dated the 0th of May 1005, modifying rt 
decree of Maulvi Shams-udJUu Klmn, Muusif of Juimpur, dated l. be 3rd of 
<h tober 1 di4. ; o--v-h ; .--- ; A V:-Vh' ; .■ L 


(!) (iW* r. h, 11,27 All.. 3 >5. 
(2) (lK&fi; L h, R, Hi G*le. # 1UI. 

h\ asm) iow. nr, is. 

(4} (1882) f. L. R„ 9 Ode,, 307, 
(5) (1884.) h h. II , 10 Calc., 577 


(11) (1890) X. L. it., 26 Calc,, 460. 


(6) (1896)1. h. K., 23 Calc., Sfi.'l, 

(7) (IS7S I, I, It., 4 Calc., 327. 

(8) (18701 !4 W, !!., 395. 

(9) (1872) 17 W. E. 377. 

(10) USSU 9 C. h. I?., 317. 
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defendant pleaded that he had purchased the plots in suit on the 
21st of September 1897 from one Piaj Umar, whom he alleged to 
be to the owner thereof. He farther contended that, *if Ms. 
vendor was not the true owner, he had acquired a title by adverse 
possession. The Court of first instance (Munsif of Jaunpur) gave 
the plaintiff a decree for possession of six out of the eight plots 
claimed, but dismissed it as to the remaining two plots. The 
Court found that the defendant had established a claim to two 
of the plots by adverse possession of himself and his vendor. On 
appeal by the plaintiff the lower appellate Court (Subordinate 
Judge of Jaunpur) held that possession during the term of the 
lease was not adverse to the owner, and accordingly decreed the 
plaintiff's claim in full. Both Courts found that the plaintiffs 
vendor was not the owner of the land. The defendant appealed 
to the High Court, 

The Hon’ble Pandit Sundar Lai and Pandit Baldeo Bam 
Dave , for the appellant. 

Dr. Satish Chandra Banerji , for the respondent. 

Axeman and Griffin, JJ. — -This appeal arises out of a suit 
brought by the plaintiff, who is respondent here, for possession of 
8 plots of land, situated in the village of Saheli, which admittedly 
belongs to the plaintiff. This village was given in lease by the 
plaintiff to one Girish Chandra. The period of the lea c © was 
from 1297 to 1309 Pasli. The present suit was brought within 
two years of the expiry of the lease to eject the defendant, 
Thamman Pande, who is appellant here, from 8 plots of land 
situated in the village. The defendant's case was that he had 
purchased the plots on the 21st of September 1897 from one Piaj 
Umar, whom he alleged to be the owner of the plots. The 
defendant further contended that, if his vendor was not the true 
owner, a title by adverse possession had been acquired. The ■ 
Munsif dismissed the suit as to two of the plots and passed a decree 
in favour of the plaintiff for ejectment of the defendant from the 
remaining six plots. The defendant appealed and the plaintiff 
filed an objection under section 581 of the Code of Civil Procedure; 
The learned Subordinate Judge dismissed the defendant's appeal, 
allowed the plaintiffs objection and decreed his claim in full. 
1?l|e Courts below found that the plaintiffs vendor was not the 
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owner of the land. But the Court of first instance held that the 
defendant had established a claim to two of the plots by adverse 
possession of himself and his vendor. The learned Subordinate 
Judge, following a ruling of the Calcutta High Court — Bharat 
Bandar Dabia v. Bhobo PershadKhan Chowdhuri (1), held that 
possession during the term of the lease was not adverse to the 
zaound&r. If that view is correct this appeal must fail. For the 
appellant reliance is placed on certain other rulings of the Calcutta 
High Court, namely, Lekhraj Roy v. The Court of Wards on 
behalf of the Rajah of Durbkangah (2), Brindabun Chunder 
Sircar Chowdhry v. Bkoopal Chunder Biswas (8), Prosunnomoyi 
JDasi v. Kali Das Roy (4) and Gobinda Nath Shaha Chowdhry 
V. Surja Kantha Lahiri (5). No doubt these rulings support the 
view contended for by the appellant’s learned vakil, but on this 
question there is a great conflict of authority in the Calcutta High 
Court. On the other side may be cited in addition to the case 
relied on by the lower appellate Court the following rulings:— 
Womesh Chunder Goopto v. Raj Narain Roy (8), Krishna 
Gobind Dhwr y. Bari Churn Dhur (7), Bheo Sohye Roy v. 
Luchmeshur Singh (8) and Gunga Kumar Hitter v* Asutosh 
Gossami (9). Attention may also be called to what was said by 
Mr, Justice Markby in the case of Bejoy Chunder Banerjee v. 
Rally Prosonno Hooker jee (10). At page 829 of the judgment 
that learned Judge said : — a By adverse possession I understand 
to be meant possession by a person holding the land on his own 
behalf of some person other than the true owner, the true owner 
having a right to immediate possession.” It has been held by 
this Court — see the case Muhammad Husain v. Mul Chand 
(11) — that possession during the period of a usufructuary mortgage 
is not adverse to the true owner. We consider the same principle 
applies to possession during the term of a lease, when all that the 
owner is entitled to is the yearly payment of the consideration 
reserved by the lease. It would be unjust to hold that a lessor, 
who was regularly in receipt of the rent reserved by the lease 

' (1) (1S86) I, L. R„ IS Calc.* 101. (6) (IS68) 10 W. B. # 15. 

(2) (1870) 14 W. E„ 805. (7) (1882) 1. L, R., 9 Calc., 867. 

(3) (1872) 17 W. R*» 877. (8) (1884) I, L. B,* 10 Calc.* 577. 

(4) (1881) 9 C„ L, B., 347. (9) (1806) I. L. B., 23 Calc., 863, 

iB) (1890) L L. B. s 26 Calc., 460. (10) (1878) I. £i. B.* 4 Calc., 327, 

(II) (1904) L L, B., 27 All, 395, 
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for a long term of years, and who therefore had nothing to put 
him on inquiry, might find at the expiration of the term of his 
lease that a considerable portion, it may be, of his property had 
passed out of his hands by a trespasser taking possession of it 
without his knowledge. We are quite unable to appreciate the 
reasoning of the learned Judges who decided the latest case in the 
Calcutta High Court, namely, Gobincla Nath Shaha y. Swrja 
Kantha (1). We are of opinion that the decision of the Court 
below was right and we dismiss this appeal with costs. 

Appeal dismissed . 


Before Mr. Justice JBa.ierji, 

GBASITI BIBI a.vd others (JuHQMBS’T-nuBTOiis) v. ABDUL SAMAD 
(Dbobbe -holder) a zn> L1AQAT HUSAIN (Ahctiok-buechaseb)^ 

Civil Procedure Code , sections 103, 310 and 5S8 (8)— Appeal— Order refusing to 
restore an application under section 310 which had been dismissed for 
default of appearance. 

Meld that no appeal lies from an order refusing to restore to the file of 
pending applications an application under section 310 of the Code of Civil 
Procedure which has been dismissed for default of appearance. The principle 
applied in Jung Bahadur v. Mahadeo Prasad (2), Ningappa v. Gang aim (3) and 
Baja v. Strinivasa (4), followed. 

The facts of this case are as follows 

There was a decree against Musammat Ghasifci Bibi and others, 
in execution of which the property of the judgment-debtors was 
sold by auction on the 2lsfe of July 1906 and was purchased by 
one Liaqat Husain. An application under section 310 of the Code 
of Civil Procedure was presented by one Kallu, who described 
himself as the agent of two of the judgment-debtors, praying 
to have the sale set aside. The auction-purchaser resisted this 
application, and the 15th of September 1906 was fixed for hear- 
ing, On that date the applicant did not- appear, and consequently 
the application was rejected for default of appearance. On the 
20th of September 1906 Ghasiti Bibi made an application to the 
Court asking for the restoration of the case, This application 
purported to have been made under section 103 of the Code of 


•'.First Appeal No. 343 of 1900, from a decree of Babu Frag Das, Subordin* 
«£a%e of Allahabad, dated the 26th of November 1906, 


fl) ( 1809 ) L h. R„, 26 Calc., 460. 
m ( 1903 ) 1, Ii. R., 31 Calc,, 207, 


(3) (1886) I. L. 10 Bom., 433. 

(4) (1888) l L, R. t U Mad., 319, 
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Oivil Procedure. Or the 28th of November it was rejected* and 
from this order the judgment-debtors appealed to the High Court* 
Dr. T&j Bahadur Sapm, for the appellants, 

Mr. Karamat Husain, for the respondents* 

Banebji, J.— A preliminary objection has been raised by 
the learned counsel for the respondents to the effect that no appeal 
lies in tins ease. For the purpose of determining this objection 
it is necessary to state the circumstances under which the appeal 
was filed* There was a decree against Musammat Ghasiti Bibi 
and others* in execution of which the property of the judgment- 
debtors wag sold by auction on the 21st of July 1906 and was 
purchased by the respondent Liaqat Husain. An application 
under section 310 of the Code of Civil Procedure was presented 
by one Kalin, who described himself as the agent of two of the 
judgment-debtors, praying to have the sale set aside. The auction- 
purchaser resisted this application, and the 15th of September 
1908 was fixed, for hearing. On that date the applicant did not 
appear, and consequently the application was rejected for default 
of appearance. On the 20th of September 1908 Ghasiti Bibi made 
m application to the Court asking for the restoration of the case. 
This application purported to have been made under section 103 
of the Code of Civil Procedure. On the 26th of November it 
was rejected, and from this order the' present appeal has been 
preferred. It is contended that no appeal lies from an order 
dismissing an application under section 103 unless the order is 
one by which an application to set aside the dismissal of a suit 
has been rejected and the order in this case is not an order of 
that description. The objection seems to me to be well founded. 

It is not denied that unless the law gives a right of appeal 
against any particular order, no appeal lies against such order. 
The only case in which an appeal is allowed against 
an order passed under section 103 is that mentioned in 
clause (8), section 588 of the Code of Civil Procedure, Under 
that clause an appeal lies from orders rejecting applications under 
section 103 for an order to set aside the dismissal of a suit. It 
is true that under the explanation to section 647 of the Code and 
under the rulings of their Lordships of the Privy Council, proceed- 
ings in execution are proceedings in the suit. But it is not 
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every order in a suit or execution proceeding dismissing an appli- 
cation under section 108 which isopen to appeal under section 588. 
The only order under section 103 from which an appeal is allowed 
by section 588 is, as said above, an order rejecting an application 
to set aside the dismissal of a suit. The order complained of in 
this case is not an order rejecting an application to have the dismis- 
sal of a suit set aside. No appeal therefore lies from that order. 
In the case of an application under section 311 of the Code of 
Civil Procedure dismissed for default of appearance and sought to 
be restored by an application under section 103 it was held by the 
Calcutta High Court in Jung Bahadur v. Mahadeo Prasad (1), 
following Ningappa v. Oangawa (2) and Raja v. Strimvasa 
(3), that no appeal lies. The principle laid down in these cases 
applies equally to the present case, and I must hold that no appeal 
lies. I accordingly allow the preliminary objection and dismiss 

the appeal with costs. # * 

Appeal dismissed . 

REVISIONAL CRIMINAL. 


Before Mr. Justice Billon. 

EMPEROR EUDH LAL.<» 

Act Wo. XL V of 1860 ( Indian Benal Code), section 411 — Possession of stolen 
property — Joint Hindu family — Liability of head of the family or manag- 
ing member . 

Stolen property consisting of a considerable quantity of cloth weighing 
about hve maunds were discovered on search by the police in a locked room in a 
house belonging to and inhabited by a joint Hindu family composed of a 
father, son and grandson. The son was found to be the managing member of 
the family, and the key of the room in which the stolen property was found 
was produced by him. The circumstances were such that it was very improb- 
able that the cloth could possibly have been placed where it was found with- 
out the connivance of some or all of the members of the family,. Held : that. ; V 
under the above circumstances the conviction of the managing member of 
:: the.' family' under section 411 of the Indian Penal Code was. a proper convic* 
lion, Queen-Empress v. Sangam Lai (4) referred to. 

The facts of this case are as follows : — 

Three hales of cotton cloth had been consigned by a firm in 
Cawnpore to a shopkeeper at Jalaun, of which only two arrived 

• CriminaRRevision No. 2X5 of 1907. 
vU {1903) I. L. R., 31 Calc., 207. (3) (X888) I. L. R., IX Mad., 3X9. 

(,2) {1885) I, h. R., 10 Bom., 433, (4) (1893) I. L. R., 15 All., 129. 
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at their destination. It was alleged by the prosecution that the 
missing bale was stolen while in transit from Orai to Jalaun on 
some date between the 14th and 29fch December 1906. Acting 
upon information received a Police Sub-Inspector made a search 
in the house at Jalaun occupied by one Budh Lab Ms father and 
his son. While proceeding with the search the Sub-Inspector 
asked to be allowed to go into a room, which was locked, and 
which had not been entered. He was informed that that room 
contained only some wood, grain and other property of an ordi- 
nary nature* Thereupon the Sub-Inspector demanded the key, 
and was told that it could not be found. Upon the Sub-Inspec- 
tor's saying that lie would have to break open the floor with the 
assistance of a blacksmith, the key was brought by Budh Lai, 
When the door was opened the greater part of the contents of the 
missing bale, namely, some 97 pieces of cloth, about Rs, 285 in 
value,, were found. Budh Lai, his father and his son were 
put upon their trial before a Deputy Magistrate of Jalaun with 
the result that only Budh Lai was convicted. He was sentenced 
to 18 months' rigorous imprisonment and a fine of Rs. 500, 
Budh Lai appealed to the Sessions Judge of Jhansi, by whom his 
appeal was dismissed. He thereupon applied in revision to the 
High Court. 

Mr. 0. Ross Alston, for the applicant. 

The Assistant Government Advocate (Mr, W, 1L Porter), for 
the Crown, 

Dillon, J.— This is an application for revision of an order of 
a Deputy Magistrate of Jalaun convicting the petitioner, one 
Budh Lai, under section 411 of the Indian Penal Code and sen- 
tencing him to 18 months' rigorous imprisonment and a fine of 
Rs, 500. The facts out of which this conviction has arisen are 
briefly these;— Three bales of cotton cloth had been consigned 
by a firm in Cawnpore to a shopkeeper at Jalaun, of which only 
two arrived at their destination. Goods consigned to Jalaun are 
conveyed on bullock carts starting from the railway station at 
Orai, and the case for the prosecution is that the missing bale was 
stolen while in transit from Orai to Jalaun on some date between 
the 14th and 29th December last. Acting upon information 
received the Police Sub-Inspector made a search in the house at 
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Jalauo occupied by the petitioner, his father and his son* While 
proceeding with the search the Sub-Inspector asked to be 
allowed to go into a room, which was locked, and which had not 
been entered* He was informed that that room contained only 
some wood and grain, etc. Thereupon the Sub-Inspector demand- 
ed the key, and was told that it could not be found* Upon the 
Sub- Inspector’s saying that he would have to break open the 
door with the assistance of a blacksmith, the key was brought by 
Budh Lai, petitioner. When the door was opened the greater 
part of the contents of the missing bale, namely, some 97 pieces 
of cloth, about B>s. 285 in value, were found. Budh Lai and his 
father and his son were put upon their trial before the Magistrate, 
with the result that only Budh Lai was convicted. The only 
defence put forward in the Court below was that the goods had 
been placed where they were found in order to get the accused 
into trouble; but this defence is negatived by the fact that the 
room in which the property was discovered was built of masonry 
and was locked and intact. The only argument which has been 
addressed to me in revision is that the mere fact that the peti- 
tioner was the managing member of the family ought not to have 
led the Courts below to the conclusion at which they have arrived* 
I should have been quite prepared to accept this contention if 
that were the only ground upon which this conviction was based. 
But the other facts of the case, namely, the size of the missing 
bale, its weight, 5 maunds, the fact that it could not have been 
got into the house surreptitiously, that the room in which it was 
found was locked, and that the key was produced by the peti- 
tioner, were also taken into consideration, and it is upon them, 
as well as on the fact that the petitioner is the managing member 
of the family that the conviction is based* The question whe- 
ther a person accused of an offence under section 41 L of the 
Indian Penal Code had guilty knowledge is a question of fact, 
and In this case it has been held to be proved that the petitioner, 
Budh Lai, had such knowledge. The finding by the Magistrate 
on this point is clear and unmistakeable. That of the lower appel- 
late Court, though not quite so clear, is, as I understand it, to 
the same effect* I may say that had I been trying this case 
as m appeal I should have arrived at the same conclusion 
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Knowledge 1 2 3 of the presence in the lions© of the stolen property 
having been established against Budh Lai, he must, as the house- 
mastery be presumed to have been in possession of it* Queen - 
Empress v* Sangam Lai (1) is an authority for this proposition* 
The learned counsel for the petitioner has addressed me on 
the question of sentence* This is no doubt a very serious offence, 
and it is aggravated by the fact that Budh Lai is in affluent cir- 
cumstances, and apparently doing a good business, but I take into 
consideration the fact that a sentence of imprisonment will mean 
a great deal more to a man in his position than to the ordinary 
criminal* Under the circumstances I think a sentence of one 
year would meet the ends of justice. I accordingly alter the 
sentence from one of 18 months to one of one year’s rigorous 
imprisonment* The conviction stands* Subject to this modifi- 
cation the appeal is dismissed* 


Mummu 

p« 
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APPELLATE CIVIL. 

Before Mr Justice Griffin . 

BIHAR! AND ANOTHBB (PLAINTIFFS) 17, SHEOBALAK (DbFBNDANF).® 

Act (Local) Mo. II of 1901 ( Agra Tenancy Act ) section 199 -Suit for 
ejectment in Revenue Court — Omission on fart of defendant to plead title 
in himself— Mas judicata. 

In a suit for ejectment under Act No. II of 1901 the defendants did not 
plead their own title to the plot in suit, and in fact did not oppose the suit 
for ejectment. Meld that a subsequent suit brought in a Civil Court by the 
then defendants for proprietary possession of the same plot was barred by the. 
principle of res judicata . Bani Kishori v. Baja Bam (2), Ashraf*un*mtsa v* 
AM Ahmad (3) and Inayat AM Khan v, Murad AM Khan (4) distinguished. 
Salty Lube v. LeoJci Lube (5) and Beni Bands v, Baja Kausal Kishore 
Brasad Mai Bahadur (6) referred to. Gofcut Mandar v. Budmanund Singh (7) 
discussed. 

This was a suit for proprietary possession of a plot of land. 
The plaintiffs alleged that they and the defendant were mem- 
bers of one family ; that on a partition the plot in question had 


* Second Appeal No. 369 of 1906, from a decree of Babu Bepin Behan 
Mukerji, Judge of the Court of Small Causes, Cawnpore, with powers of the 
.Subordinate Judge, dated the 12th of February 1906, reversing a decree of 
Babn Birj Behan Lai, Muusif of Akbarpur, dated the 12th of June 1905* 


(1) (1893) I. h. R t> 15 All, 123, 

at p. 18L 

(2) Weekly Notes, 1904, p, 109, 

(3) Weekly Notes, 1904, p, 141. 


(4) (1905) I. L. R., 27 All, 569* 

(5) Weekly Notes, 1907, p. 1. 

(6) (1907) I* L. R, 29 All., 160* 

(7) (1902) 1. L. R., 29 Calc 707, 
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been assigned to the plaintiffs 5 share, and that in July 1904 they-'- 
had applied for mutation of nam es in respect of this plot, but their 
application had been rejected. The defendant pleaded his own 
title, and also that the suit was not maintainable in view of the fact 
that on the 4th of November 1904 he had obtained a decree from a 
Revenue Court for ejectment of the plaintiffs as his tenants of the 
plot in suit. The Court of first instance (Munsif of Akbarpur) 
decreed the claim. On appeal the lower appellate Court (Small 
Cause Court Judge of Cawnpore, with powers of a Subordinate 
Judge) reversed the decree of the Munsif and dismissed the suit. 
That Court found that in the ejectment suit the present plaintiffs 
(then defendants) did not plead their own title to the plot in suit, 
and in fact did not defend the suit at all, and held that by reason 
of this omission the plaintiff were precluded from maintaining the 
present suit. The plaintiffs appealed to the High Court, 

Munshi Gulzari Lai , for the appellants. 

Munshi Gohind Prasad , for the respondent. 

Griffin, J. — The plaintiffs sued for proprietary possession of 
plot No. 916 on the allegation that they and defendant were 
members of one family; that on a partition the plot in suit was 
assigned to the plaintiffs’ share ; that in July 1904 they applied 
for mutation of names in respect of this plot, but their application 
was rejected. The defendant pleaded his own title and also that 
the present suit was not maintainable, in view of the fact that on 
the 4th of November 1904 he had obtained a decree from a Reve- 
nue Court for the ejectment of the plaintiffs as his tenants of the 
plot in suit. It is found by the lower Court that in the ejectment 
suit the defendants did not plead their own title to the plot in 
suit, and in fact they did not oppose the suit for ejectment. The 
learned Subordinate Judge has held that as the plaintiffs omitted 
to set up their title in a former suit, they are now precluded* 
from maintaining the suit. In second appeal it is strenuously 
contended on behalf of the plaintiffs appellants that the provisions 
of section 13 of the Code of Civil Procedure are not applicable to 
the present case, inasmuch as the Revenue Court which decided 
the ejectment suit had not jurisdiction to try the present suit 
for title, and it is pointed out that in the ejectment suit no ques- 
tion of title was raised, and it is urged that the provisions of 
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section 199 of the Tenancy Act do not apply. I have been refer- 
red to the following rulings : — Rani Kishoriv* Raja Ram (1) 
and Ashra f-un-nissa v. Ali Ahmad (2;. These rulings were pass- 
ed upon cases under Act XII of 1881. A comparison of section 
199 of the Tenancy Act with section 2 08(a) of Act XII of 1881 
shows that there has been an important alteration In the law, 
inasmuch as under the Tenancy Act a Revenue Court is empowered 
to determine a question of title in cases where the defendant 
pleads he is not a tenant. In view of this change in the law, I 
cannot regard the rulings just quoted as entirely applicable to 
the present state of things. Similarly in Inayat Ali Khan v. 
Murad Ali Khan (3) the decision which it was said operated as 
res judicata had been also passed under the former Act No. XII 
of 1881. In Salig Babe v. Deoki Dube (4) which was under 
the present Tenancy Act of 1901 , the defendants pleaded that 
they were not tenants, but had proprietary rights in the land. 
The Revenue Court under the provisions of section 199 of the 
Act determined the Issues thus raised itself, and decided as 
to one of the defendants, that he was a tenant of the plain- 
tiffs ; and this decision became final. It was held that the 
decision of the Revenue Court was a bar to the institution by this 
defendant of a suit in a Civil Court claiming to recover possession 
of the same land as proprietor. The principle of this decision was 
followed in another case decided by the same Bench of this Court, 
namely, Beni Bands v. Raja Kausal Kishore Prasad Mai 
Bahadur (5). The present case is distinguishable from these 
latter reported cases, inasmuch as the then defendants omitted to 
raise any plea in the Revenue Court that they were owners, not 
the tenants, of the plot in suit. The question for decision there- 
fore is, have they by their omission to plead their proprietary title 
In the suit for ejectment precluded themselves from suing In the 
Civil Court to establish their proprietary title ? For the appellants 
it is contended on the authority of the Privy Council ruling 
In Gokul Mandar v. Pudmanund Singh (6) that the provi- 
sions of section 13 of the Code of Civil Procedure must be 
strictly construed. The passage in their Lordships’ judgment to 


(1) Weekly Notes, 1904, p. 109. 

(2) Weekly Notes, 1904, p, 141. 
{3)(1905)I'Ii.B.,S7 All., 569, 


(4) Weekly Notes, 1907, p. 1. 

(5) ; (1907) I. L. 29 All., 16 . 

(6) f(I902) I. L. 29 Calc., 7 07, 
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which I have been particularly referred occurs at page 715. I 
need only observe that the remarks of their Lordships were 
obiter , 1 am unable to infer from these observations that their 

Lordships* if dealing with a case under the Tenancy Act* would 
hold that the decision of a Revenue Court under section 199 of 
the Tenancy Act could not operate as res judicata. The claim 
which the plaintiffs now make, that they are owners of the plot in 
suit, is clearly a plea which might and ought to have been raised 
by them in their defence to the ejectment suit. If they had raised 
that plea, the Revenue Court might under the provisions of section 
199 of the Tenancy Act, have determined the question- itself or 
required the defendant to institute a suit for determination of the 
question of title. In my opinion the learned Subordinate Judge 
was right in holding that the present suit was not maintainable. 
I dismiss this appeal with costs. 

Appeal dismissed. 
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Before Mr. Justice. Banerji and Mr. Justice Ailman. 

NATHI MAL and another (Plaintiffs) v, TEJ SINGH and others 
(Defendants).® 

Act (Local ) 'Bo. Ill of 1901 (United Provinces Land Revenue Act ) , sections 
110,1X1 and 2ZS(h ) — Partition — Objections not raised before Revenue 
Court-Suit in Civil Court for declaration of title— Jurisdiction. 

On the 12th of March 1904 defendants Applied to the Revenue Court for 
partition of their share in two in aha! s. Proclamation was issued, on that, 
application calling upon the opposite party to appear on the 18th of April 1904 
and state their objections, if any, to the partition. The opposite party did not 
appear in the Revenue Court, but on the 20th of April 1,904 instituted a suit 
in a Civil Court against the applicants for partition ashing for a declaration 
of their exclusive possession over part of the property, the subject matter of 
the defendants 5 ' application for partition in the Revenue Court. Meld that 
the plaintiffs* suit was not maintainable, Muhammad Sadiq v. Laute Ram (I) 
and Khatay r. Jugla (2) referred to. 

The facts of this case are as follows ;• — 
lu the village of Khera Buzurg there were two mahals, one 
known as mahal Naubat Singh and the other as mahal Gauga 
Rakhsh. In the record of rights of both the mahals the plaintiffs 
were recorded as owing 5 biawas in each mahal, the other 5 biswas 

* 3 jx * j^***®^ A. PP®®! 255 of 1904, from a decree of Mauivi Mania Bakhsh. 

Additional Subordinate Judge of Aligarh, dated the 29th of June 1904. 

Cl) (1901) I. Li R,, 23 All., 291, (%(1906) I, L. R., 28 All, 433, 
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being recorded in the names of the defendants. On the 6th of 
February 1 901 the defendants applied to the Revenue Court for 
partition of their share in the two mahals. On the 12th of March 
1904 a proclamation was issued, as required by section 110 of 
Act No. Ill of 1901 calling upon the recorded co-sharers to 
appear on the 18th of April 1904 and state their objections, if any, 
to the partition. The plaintiffs did not appear in the Revenue 
Court in answer to this proclamation, but on the 20th of April 
1904 instituted the present suit in a Civil Court, suppressing the 
faet that partition proceedings were pending in the Revenue 
Court. In this suit the plaintiffs alleged that under a partition 
which took place before the Mutiny their predecessors in title 
become owners of the whole of mahal Naubat Singh, although 
they were recorded as owning only a half; that they were in 
exclusive possession of the whole mahal, and that the defendants 
had not interest therein. They asked for a declaration that they 
were the absolute owners of mahal Naubat Singh and added an 
alternative prayer for possession. The Court of first instance 
(Subordinate Judge of Aligarh) dismissed the plaintiffs’ suit on the 
merits. The plaintiffs thereupon appealed to the High Court. 

Babu Jogindro Math Ghciudhri and Munshi Gulzari Lai, 
for the appellants. 

The Hon’ble Pandit Sundar Lai and Dr. Satish Chandra 
Banerji, for the respondents. 

Baneb.ii and Axeman, JJ. — The main question which arises 
in this appeal is whether the suit brought by the plaintiffs appel- 
lants is maintainable having regard to the provisions of section 
233, clause (A;), of the Land Revenue Act No.- Ill of 1901. The 
facts are as follows In the village of Khera Buzurg there were 
two mahals, one known as mahal Naubat Singh and the other as 
mahal Ganga Bakhsh. In the record of rights of both the mahals 
the names of the plaintiffs appear as owning 5 biswas in each 
mahal, the other 5 biswas being entered in the names of the defend- 
ants. The plaintiffs alleged that under a partition which took 
plaee before the Mutiny their predecessors in title became owners 



recorded as owning only a half ; that they have been in exclusiv 
possession of the mahal, and that the defendants have no intere 
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in it. They brought the present suit on the 20th of April 1904 
for a declaration that they are the absolute owners of mahal 
Naubat Singh, They also prayed in the alternative for possession. 
It appears that on the 6th of February 1904 the defendants applied 
to the Revenue Court for partition of their share in the two 
mahals, On the 12th of March 1904 a proclamation was issued 
as required by section 110 of Act No. Ill of 1901 calling upon 
the recorded co-sharers to appear on the 18th of April 1904 and 
state their objections, if any, to the partition. The plaintiffs did 
not choose to appear before the Revenue Court to prefer objec- 
tions, but on the 20th April 1904 instituted the present suit. We 
may note that in their plaint they suppressed all mention of the 
fact that an application for partition was pending in the Revenue 
Court. The partition, we may mention, has been carried out by 
.the revenue authorities, and was confirmed on the 29th of Sept- 
ember 1906. Under these circumstances the first question we 
have to decide is whether the suit is maintainable in the Civil 
Court. In the Full Bench case of Muhammad Sadiq v. Laute 
Mam (1) it was held unanimously that if a party to a partition 
conducted by the revenue authorities desires to raise any ques- 
tion of title affecting the partition, he must do so according to the 
procedure laid down in the Land Revenue Act. The suit in that 
case had been instituted after the completion of the partition, and 
it was held that the suit was not maintainable. Two of the 
Judges left it an open question whether had the suit been instituted 
before the completion of the partition proceedings it would 
have been maintainable. We have therefore to decide the 
question which it was not necessary to decide in that case and 
was left undecided. In our judgment, having regard to the 
provisions of the Land Revenue Act, a party who might have 
raised a question of title in partition proceedings and had an 
opportunity of doing so, but omitted to do so in the Revenue 
Court is not entitled to bring a suit in the Civil Court to have 
that question determined. The law has by section 111, sub-sec- 
tion (1), conferred on the Revenue Court the power to determine 
whether it shall* try the question, of title itself or require any party 
to the case to institute a suit in a Civil Court for determination 
(!) (1901) I. h, ft, 23 AIL, 291. 


fv^v.p.Afp. Up. "i'-pA 


mm 



607 


foil, XXIX*] AIXAHABAD SBBIJSB® 

of such question. This power can only be exercised by the 
revenue authorities, and it is not competent to a party to 
partition proceedings himself to make an election as to the Court 
which should try the question of title raised. In our opinion 
the Legislature clearly contemplated that before the arduous and 
often protracted work of partition has begun all questions of title 
should have been determined. If we were to hold that the 
present suit is maintainable it would be open to a party to wait 
till the work of partition was on the point of completion, and 
then by a suit in a Civil Court to undo what might be the work 
of years clone by the revenue authorities. In Khasay v. Jugla 
(1) it was held that the prohibition contained in section 283, 
clause (k) of Act Kb. Ill of 1901, applies to suits with respect 
to partition in which the plaintiff 4 has had an opportunity of having 
his objections considered under section 111 and has not availed 
himself of it. The learned J udges go on to say : — “ Where a party 
las had the opportunity of representing his case in the Bevenu© 
Court and has not availed himself of it, we should have no hesita- 
tion in holding that the jurisdiction, of a Civil Court is barred by 
section 233.” This remark, which in that case was obiter? was 
adhered to by the same Bench in the unreported case of Lala 
Mu khan Lai v. Mmammat Wahkli Begam (Second Appeal 
No. 512 of 1906, decided on the 3rd of January 1907). The 
learned Judges held that as the plaintiff had an opportunity of 
representing his objections in the Revenue Court and did not avail 
himself of it within the time allowed by law, the jurisdiction of 
the Civil Court was barred. The result is that in our judgment 
this suit was not maintainable and this appeal must fail. We 
accordingly dismiss it with costs. 

Appeal dismissed* 

(I) (1906) X. L. B., 28 AIL, 432* 


mt 

Nathi Mai* 

fi 

Tsjr Qimm 



608 


THE TXBIAX HAW EEPOBTS, [VOL. XXIX, 

Ms fore Mr , Justice Saner ji and Mr* Justice Aihnan* 

NIADAE MAL (Dependant) s>, BAUKAK HUS AIK (PiMaraxjp).* 

Suit to set aside a decree on the ground of fraud — Sole question raised in the 
suit already decided in proceedings under section 108 of the Code of Civil 
Procedure — Kes judicata. 

In a suit to set aside a decree as havin’g been, obtained against the plaintiff 
by fraud substantially the only ground relied upon was that the suit had been 
improperly instituted against the plaintiff as of full age when in fact he was 
a minor. This had been decided against the plaintiff in earlier proceedings 
between the parties under section 108 of the Code of Civil Procedure. Meld 
that the suit was not maintainable. Suran Chand v. Sheodat Eai (I) followed. 
Khagmdra Math Mahata v. J Fran Math Boy (2) distinguished. 

The facts of this case are as follows : — 

On© Abbas Ali and his cousin Ahmad Husain owned certain 
property. On the 9th of July 1881 both of them executed a 
mortgage in favour of Jitta Mai in respect of a 4 biswa share in 
the village of Sadaruddinnagar, each hypothecating his 2 biswa 
share. On the 23rd of February 1900 Jitta Mai obtained a 
decree oo the strength of that mortgage against Abbas Ali and 
the legal representatives of Ahmad Husain, one of whom is the 
plaintiff Raunak Husain, who in that suit was sued as a minor. 
On the 2nd of August 1889 Abbas Ali alone executed a mort- 
gage of Ms 2 biswa share of Sadarudd inn agar and other property 
in favour of Jitta Mai. The mortgage and the decree of Jitta Mai 
obtained upon the prior mortgage of IS 81 were assigned by Mm 
to Bhairomji Lab On the 17th of November 1898 Abbas Ali 
alone executed in favour of Ghasi Ram a third mortgage of his 2 
biswa share in Sadaruddinnagar and some other property. On 
the 18th of January 1903 Ghasi Ram brought a suit on the basis 
of this mortgage against Abbas Ali. As Ghasi Ram claimed 
redemption of the prior mortgages of 1881 and 1889 he impleaded 
as defendants Bhaxronji Lai, the assignee from Jitta Mai, as 
also the heirs of Ahmad Husain, among whom was the pre- 
sent plaintiff Raunak Husain, who was sued as of full age. 
He put in no appearance, and a decree was passed on the 29th of 
June 1903 against all the defendants providing for redemption 
of the prior mortgages held by Bhaironji Lai. Ghasi Ram 

* Kwfc Appeal No, 73 of 1905, from a decree of Pandit Girraj Kislior Datt, 
Subordinate J udge of Moradabad, dated the 10th of December 1004. 
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redeemed those mortgages md has assigned the decree to one 
Niadar Mai. The decree against Raunak Husain and some of 
the other defendants was ex parte . On. behalf of Raunak 
Husain an application was made under section 108 of the Code 
of Civil Procedure to haye the ex parte decree set aside on the 
allegation that he was a minor at the time of the suit. That 
application was dismissed by the Court of first Instance after 
recording evidence and on the finding that Raunak Husain was 
of age on the date of the institution of the suit. Against this 
order an? appeal was preferred to 'the learned District Judge. 
He found that there was u ample evidence on the record to show 
that he (Raunak Husain) was of age on the date of the suit, and 
that there was no reason for not believing the evidence.” He 
accordingly on the 6th of July 1904 dismissed the appeal. On 
the 2nd August 1904, Raunak Husain instituted the present 
suit for a declaration that the decree in favour of Ghasi Ram of 
the 29th of June 1908 was obtained by means of fraud and was 
null and void as against him. The question at issue was really 
the same as that raised in the application under section 108 of 
the Code of Civil Procedure, namely, whether Raunak Husain 
had been improperly impleaded as sui juris in the former suit 
when to the knowledge of the then plaintiff he was a minor. 
The Court of first instance (Subordinate Judge of Moradabad) 
differed from the conclusions arrived at by the District Judge 
in the . earlier litigation and made a decree setting aside in its 
entirety the decree of the 29th of June 1903. The defendant 
appealed to the High Court. 

The Hon’ble Pandit Sundar Lal } for the appellant. 

Pandit Moti Lai Nehru and Maulvi Ghulam Mujtaba, for 
the respondent. 

Ranebjt and Airman, JJ.— The suit out of which this appeal 
1ms arisen was brought by the respondent Raunak Husain for a 
declaration that a decree dated 29th June 1908 was null and void, 

It appears that Abbas Ali and his cousin Ahmad Husain owned 
certain property. On the 9th of July 1881 both of them executed 
a mortgage i n favour of Jitta Mai in respect of a 4 bxswa share in 
the village of Sadaruddinnagar, each hypothecating his 2 biswa 
;skar©„ On the 23rd of February 1900 Jitta Mai obtained a decree 
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on the strength of that mortgage against Abbas Ali and the legal 

" representatives of Ahmad Husain, one of whom is the plaintiff 
Eaunak Husain, who in that suit was sued as a minor. On the 
2nd of August 1889 Abbas Ali alone executed a mortgage of his 2 
biswa share of Sadaruddinnagar and other property in favour of 
Jitta Mai. This mortgage and the decree of Jitta Mai obtained 
upon the prior mortgage of 1881 were assigned by him toBliaironji 
Lai. On the 1 1th of November 1898 Abbas Ali alone executed 
in favour of Ghasi Earn a third mortgage of his 2 biswa share 
in Sadaruddinnagar and some other property. On the 16th of 
January 1903 Ghasi Ram brought a suit on the basis of this 
mortgage against Abbas Ali. As Ghasi Earn claimed redemption 
of the prior mortgages of 1881 and 1889 he impleaded as defend- 
ants Bhaironji Lai, the assignee from Jitta Mai, as also the heirs 
of Ahmad Husain, among whom was the present plaintiff Eaunak 
Husain, who was sued as a major. He put in no appearance 
and a decree was passed on the 26th of June 1903 against all the 
defendants providing for redemption of the prior mortgages held 
by Bhaironji Lai. Ghasi Earn has redeemed those mortgages 
and has assigned the decree to the appellant Niadar \p 1 l 
The decree against Eaunak Husain and some of the other defen- 
dants was ex parte. On behalf of Eaunak Husain an applica- 
tion was made under section 108 of the Code of Civil Procedure 
to have the ex parte decree set aside on the allegation that he was 
a minor at the time of the suit. That application was dismissed 
by the Court of first instance after recording evidence and 
on the finding that Eaunak Husain was of age on the date of 
the institution of the suit. Against this order an appeal was 
preferred to the learned District Judge. He found that there 
was' ample evidence on the record to show that he (Eaunak 
Husain) was of age on the date of the suit, and that there was no 
reason for not believing the evidence.” He accordingly on the 
6th of July 1904 dismissed the, appeal. On the 2nd August 1 904 
the present suit was instituted. The plaint no doubt contains 
statements to the effect that the proceedings taken by Ghasi Earn 
m obtaining^ the decree of the 29th of June 1903 were fraudulent. 
Bntxt oojtouns n? speoifie.allegation: as to what constituted the 
traud. At the trial no evidence of fraud was adduced. The only 
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ground on which the validity of the decree was questioned was 
the same ground on which the application under section 108 of 
the Code of Civil Procedure had been made, namely, that the 
plaintiff Raunak Husain was a minor on the date of the institu- 
tion of Ghasi Ram’s suit. The learned Subordinate Judge has 
come to a conclusion different from that at which lie himself had 
arrived in the proceedings under section 108 and also from the con- 
clusion of the learned District Judge in that case. He has not 
only declared that the decree is ineffectual as against the plaintiff, 
but he has set it aside in its entirety. In our opinion, if the suit 
was maintainable and the finding correct, the only decree to 
which the plaintiff was entitled was a decree declaring that the 
decree of 29th June 1903 would not affect any rights possessed by 
him. The defendant comes here in appeal. We may observe at 
the outset that we afforded to the parties an opportunity of com- 
promising the matter, but they have not availed themselves of it. 
We have heard the learned advocates for the parties and consi- 
dered the evidence on the record. In our opinion the appeal must 
succeeds On the merits, the evidence as to the age of the plain- 
tiff is far from conclusive. It appears that on the l7fch of April 
1902, that is, nine months before the suit of Ghasi Ram was 
instituted, the plaintiff executed a sale-deed as a person of full age, 
and got it registered. He also filed objections under section 278 
of the Code of Civil Procedure as a person of full age. In our 
opinion, the reasons given by the learned Subordinate Judge for 
preferring fcho evidence of the witnesses for the plaintiff* to that 
of the witnesses for the defendant are not convincing. Rut, apart 
from this, the decision of the Court in the case under section 108 
in our opinion precludes the plaintiff from maintaining the present 
suit on the same grounds. We think the principle in Puran 
Ohand v. Sheodat Bui (1) applies. The learned advocate for 
the respondent relies upon the ruling of their Lordships of the 
Privy Council in Khagmdm Nath Mahata v. Pran Nath Boy 
(2). In that case the whole suit was attacked on the ground of 
fraud from beginning io end. Under those circumstances it was 
held that the dismissal of a previous application under section 
108 did not bar the suit. The following observations of their 
(X) ( 1906 ) I. L. B>, m Ail, 212 . ( 2 ) (X902) I. L, XI, 20 Calc,, 80 fc 
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Lordships at page 399. seem to ns to tell against the respond- 
ent « u It is therefore necessary to ascertain what are the true 
grounds and scope of the present suit in order to see whether the 
refusal of the application under the sections specified has already 
determined the question now raised.” In the present case the 
question now raised was considered and determined against the 
plaintiff in the proceedings under section 108. For the above 
reasons we allow the appeal, set aside the decree of the Court 
below and dismiss the plaintiff’s suit with costs in both Courts. 

Appeal decreed . 


Before Mr # Justice Aihman • 

TIMED (JubOmbnt-bebtob) v. JAS RAM (Decebe-hoiiDbb).® 

Civil Brocedure Code, sections 311, 312 and 313 — Execution of decree-* Sale in 
execution— Objection subsequently taken by ike judgment* debt or that the 
property sold was not legally saleable — Estoppel, 

Meld that a judgment-debtor who might have raised objections to a sale 
in execution of a decree against him, hut who has refrained from doing so, 
and who might have appealed against the order for sale, has no right, after 
the sale has been carried out, to prefer an objection that the property sold 
Was not legally saleable. MamcMaibar Misr v. Bechu Bhagat (1) and 
Burga Char an Mcmdal v. Kali Brasanna SarJcar (2) followed. 

This was an appeal by a judgment-debtor against whom a 
decree had been passed under section 90 of the Transfer of 
Property Act. On the 16th of February 1906 the decree-holder 
applied for the attachment of a house and certain trees in exe- 
cution of this decree. The property was attached on the 24th of 
March 1906 and the sale was fixed for the 31st of May 1906, on 
which date the property was sold and purchased by one Hira Lai, 
who was apparently the son of the decree-holder. On the 12th 
of June 1906 the judgment-debtor filed an objection to the sale 
on the ground that the property sold was not legally saleable in 
execution of the decree against him, inasmuch as the house 
belonged to and was occupied by him as an agriculturist and the 
trees stood on his occupancy holding. Both the decree-holder 
and the auction-purchaser were made parties to the application. 

Second Appeal Ho, 48 of 1907, from a decree of J, H, Cuming, Esq,, Addi- 
tional District Judge of Aligarh, dated tho 29tli of October 1900, reversing a 
decree of Maulvi Mubarak Husain, Munsif of Bulandshakr, dated tbe 28fch of 
July im 

m (1885) L L, U.» 1 AX l n 041, (2) (1899) I. U m Cak.,727, 




Voh. XXIX . J 


AU.AKABAD SERIES. 


dis 


The decree-holder alone resisted the application. Ho denied that 
the house was occupied by the judgment-debtor as an agricul- 
turiat' 

The Court of first Instance (Monsif of Bulandshahr) sustained 
the objection of the judgment-debtor and set aside the sale. On 
appeal the lower appellate Court (Additional District Judge of 
Aligarh) reversed the Munsifs order and dismissed the objection* 
The judgment-debtor appealed to the High Court. 

Babu Satya Chandra Mnkerji f for the appellant. 

Munshi Oobind Prasad , for the respondent. 

Airman, J.— This Is an appeal by a judgment* debtor 
against whom a decree was passed under section 90 of the Trans- 
fer of Property Act. On the 16th of February 1906 the respond- 
ent decree-holder applied for the attachment of a house and 
certain trees in execution of this decree. The property was 
attached on the 24th of March 1906 and sale was fixed for the 
81st of May 1906, on which date the property was sold and pur- 
chased by one Hira Lab who is apparently son of the decree- 
holder * On the 12th of June 1906 the judgment-debtor filed an 
objection to the sale on the ground that the property sold was 
not legally saleable in execution of the decree against him, inas- 
much as the house belonged to and was occupied by him as an 
agriculturist and the trees stood on his occupancy holding. Both 
the decree-holder and the auction-purchaser were made parties to 
the application. The decree-holder alone resisted the applica- 
tion. He denied that the house was occupied by the judgment- 
debtor as an agriculturist. 

The Munsif sustained the objection of tho judgment-debtor 
and set aside the sale* On appeal the learned Additional Judge 
reversed the Munsif ’s order and dismissed the objection* The 
judgment-debtor comes here in second appeal. 

Section 813 of the Code of Civil Procedure allows the pur- 
chaser at a sale in execution of a decree to apply to the Court to set 
aside the sal© on the ground that the person whose property pur- 
ported to be sold had no saleable interest therein. But that sec- 
tion does not recognise any right in the judgment-debtor to file 
such an objection after sale* No doubt the judgment-debtor 
might before sale object that the property attached is not 
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legally saleable in execution of the decree. Such an objection 
would be clearly a matter falling within clause (c) of section 
244 of the Code. But in this case the learned Judge finds that 
the judgment-debtor was a party to the order for sale and that 
he knew of the proposed sale. He holds that, this being so, it 
was not open to him to allow the sale to take place and then file 
an objection that the property was not saleable. In the case 
relied on by the Court below, namely, Durga Gharan Mandal 
v. KaliPrasanna Barkar (1) the learned Judges at page 732 
of the judgment say " A difficulty arises in this wise An 
order for sale was made and in furtherance of that order the pro- 
perty was sold. Whatever may be the effect of that sale, if the 
judgment-debtors were parties to that order, or were aware of it 
and did not appeal against it, they are now precluded from 
questioning the propriety of that order, and consequently of the 
sale that has taken place under the order.” This is clearly an 
authority in support of the view taken by the learned Addi- 
tional Judge and I see no reason to dissent from it. It also 
appears to me to be in accordance with what was said by 
Oldfield, J., in the case Mamohhciibar Misir v. Beehu Bhagat 
(2). There, after a sale had taken place, the judgment-debtor 
put in an application to the effect that the property sold was a 
right of occupancy tenure and not saleable by law. Oldfield, J., 
as to this said : — “ It is an objection which the judgment-debtor 
might have taken at the time of attachment prior to the sale, but 
it is notone he can take after the sale under section 311 so as to 
afford a ground under section 312 for setting aside the sale.” It 
is clear that section 311 does not apply. In my opinion a judg- 
ment-debtor who might have raised objections prior to the sale, but 
who has refrained from doing so, and who might have appealed 
against the order for sale, has no right after the sale has been 
carried out to prefer an objection that the property sold was not 
legally saleable. As the learned Additional Judge remarks, «to 
hold otherwise would only be to encourage deliberate and 
mischievous procrastination.” For the above reasons the appeal 
111 W opinion fails, and I dismiss it with costs. 

Appeal dismissed. 

(1) (1889) I. L. A, 26 Calc., 727. (2) (1885) T. L, B., 7 All., 641. 
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Before Mr. Justice Saner ji. 

RAM NARAIN (Dbtbsdakt) «. UMRAO SINGH (PEiisM**) * 

Act Mo. XV of 1877 ( Indian Limitation Act), schedule II, article 20— 
Attachment before judgment -Suit for commentation— Limitation 

~~Terminu$ a quo. 

Meld that tha limitation applicable to a iu!t for damages on account 
of the alleged unlawful attachment before judgment of a shop belonging to 
the plaintiff was that prescribed by article 29 of the Indian Limitation Act, 
1877, and that limitation began to ran from the date of the attachment! 
Murugeta Muialiar r. Jattaram Davy (I), Multan Chand Eanyalal v. Sank 
of Madras (2) and Ham Singh Mohapattur v, Shottro Manjee Sonthal (3) 
followed. Surajmal v. Manekehand (4) distinguished. 

SembU that such an attachment, if wrongful, is not a continuing 
wrong within the meaning of section 23 of the Indian Limitation Act 
1877. 

The facts of this case are as follows : — 

One Deokinandan brought a suit for recoverj of the amount 
of two promissory notes, alleged to have been executed in favour 
of one Ram Narain by one Chunni Lai, against the sons of Chunni 
Lai, and caused a cloth shop kept by Umrao Singh to be attached 
before judgment on the 29th of November 1902. Ram Narain 
had assigned the promissory notes to Deokinandan. The shop of 
Umrao Singh remained under attachment till the 20th May, 1903 
when the suit was dismissed. On the 17th of January, 1905 
the present suit was brought by Umrao Singh for compensation 
for loss of profit, servants' wages and rent of the shop, and for 
damage to the cloth locked up in the shop during the period of 
the attachment. The defendants were Deokinandan and Ram 
Narain. It was alleged that the latter fictitiously transferred 
the promissory notes to the former and was the person who in fact 
had brought the suit on the promissory notes and caused the 
attachment to be made. It was contended on behalf of Ram 
Narain that the suit was barred by limitation under article 29 . 
The Court of first instance (Munsif of Etah) held that the 
article applicable was article 36; that the wrong done to the 
plaintiff was a continuing wrong within the meaning of section 

• Second Appeal No, 73 of 1306, from a decree of Babu Khetfcar Mohan 
Obese, Additional District Judge of Aligarh, dated the 13th of November 1305, 
confirming a decree of Mrashi Chh'iJJn Mai, Munsif of Etah, dated the 17th 
of May 1906. 

(1) (1900) I. L, R, 23 Mad., 021. (3) (1875) 24 W. B., 293. 

^2) (1903) I. L. B., #7 Mad., 346, (4) 6 Bombay Law Beporter, 704. 
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28 of the Limitation Act, and that the claim was within time. 
That Court decreed the suit and its decree was affirmed by the 
lower appellate Court (Additional District Judge of Aligarh), 
which was of opinion that article 49 governed the suit. 

The defendant Ram Narain appealed to the High Court. 

Mr. B. E. O’Oonor and Munshi Gutzari Lal s for the 
appellant. 

Lala Girdhari Lai Agarwala, for the respondent. 

Banerji, J. — The only question in this appeal is whether 
the claims of the plaintiff respondent is barred by the law of 
limitation and what is the article of the second schedule to the 
Limitation Act which governs the case. The suit was one for 
compensation and was brought under the following circumstances. 
Deokinandan, defendant, brought a suit for recovery of the 
amount of two promissory notes, alleged to have been executed 
in favour of Ram Narain, appellant, by one Cfaunni Lai, against 
the sons of Chunni Lai, and caused a cloth shop kept by the 
plaintiff to be attached before judgment on the 29th of November, 
1902. Ram Narain had assigned the promissory notes to 
Deokinandan. The shop of the plaintiff remained under attach- 
ment till the 20th May, 1903, when the suit was dismissed. On 
the 17th of January, 1905, the present suit was brought for 
compensation for loss of profit, servants* wages and rent of the 
shop, and for damage to the cloth locked up in the shop during 
the period of the attachment. The defendants were Deokinandan 
and the appellant Ram Narain. It was alleged that the latter 
fictitiously transferred the promissory notes to the former and 
was the person who in fact had brought the suit on the promissory 
notes and caused the attachment to be made. It was contended 
on behalf of Ram Narain that the suit was barred by limitation 
under article 29. The Court of first instance held that the article 
applicable was article 36 ; that the wrong done to the plaintiff 
was a continuing wrong within the meaning of section 23 of the 
Limitation Act, and that the claim Was within time. That Court 
1 decreed the suit and the decree has been affirmed by the low T er 
appellate Court, which was of opinion that article 49 governed the 
suit. Ram Narain has preferred this appeal. It is contended 
qu hfe behalf that the article applicable is article 29, the suit being 
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one for compensation for wrongful seizure under legal process and 
that the limitation should be computed from the date of attach- 
Blent* ■ 

The contention appears to me to he valid* Article 86 of the 
second schedule is a general article governing suits for compen- 
sation for torts to which no special article applies. Article 29 
provides for suits for compensation for wrongful seizure of 
moveable property under legal process, and if the present suit is 
one of the description mentioned in that article it cannot he 
governed by article 86, The plaintiff's allegation is that in a 
suit brought against the sons of Chimni Lai his shop was attached 
before judgment hy actual seizure. This seizure is said to have 
been wrongful and the damages claimed are in respect of the 
seizure. It is true that the damages claimed do not consist of the 
value of the articles attached, but are damages which are alleged 
to have teen sustained as a result of the attachment. This, 
however, does not seem to make any difference. As observed by 
the Madras High Court in Murugem Mudaliar v. Jatiaram 
Davy (1) : — a Article 29 is quite general in its terms and was 
intended to apply to all cases where the alleged wrongful seizure 
was made under legal process.” In Multan Chand Kanyalal v. 
Bank of Madras (2) in which compensation was claimed for 
deterioration in the quality and diminution in the quantity of 
certain jaggery attached at the instance of the defendants, the 
same High Court held that article 29 applied. The present suit 
being one for compensation for wrongful seizure under a process 
of Court, it is governed by article 29, which is a special article 
providing for such a suit. Article 49 has, in my opinion, no 
application to a suit of this description. It clearly applies to a 
casein which moveable property is wrongfully taken or detained 
by the defendant and not by the Court in execution of a legal 
process. The Court of first instance in support of its view that 
article 86 applied to the case relied on the ruling of the Bombay 
High Court in Surajmal v, Manekchand (3), That, however, was 
a case in which attachment was made not by actual seizure but 
by the Issue of a prohibitory order under sections 484 and 268 of 

: 7777 '7-'' : ''77' -7' 7" ■'■:77- y ; 7 'v--': : : ■ ■ . 7y ; 7 ;/.":7 y?;-7v 

(1) (1900) X. L* R„ 23 MM., 621. (2) (1903) X. I*. R„ 27 Mad., 34?. ‘ 

(3) 6 Bombay &aw Reporter, .704,:. 
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the Code of Civil Procedure. It was 00 this ground that Batty, 
J., held that article 36 and riot article 29 applied. In Mam 
Singh Mohapattur y s Bhoitro Manjee Sonthal (2), which was a 
suit for compensation for the wrongful seizure of the plaintifPs 
bullocks in execution of a decree against a third party, article 
30 of schedule II of Act No. IX of 1871, which corresponded to 
article 29, schedule II of Act No, XV of 1877, was held to apply, 
and it was also held that limitation ran from the date of seizure. 
As the suit of the present plaintiff was brought after the 
expiry of more than one year from the date of the seizure it was 
barred by limitation. As the suit was instituted after one year 
even from the date of the release of the property, it is 
unnecessary to consider whether section 23 of the Limitation Act 
applied and whether this was a case of a continuing wrong. Had 
I to decide that question, I should have considerable difficulty in 
holding that it was a continuing wrong, as the wrong to the 
plaintiff was complete as soon as his goods were seized. That the 
intention of the Legislature was not to make section 23 applicable 
to such a case is indicated by articles 19 and 42 under which 
limitation is to be computed from the date of the cessation of the 
wrong. 

For the above reasons I am of opinion that this appeal must 
prevail, the claim being time-barred. I accordingly allow the 
appeal, set aside the decrees of the Courts below, and dismiss the 
suit with costs in all Courts. 

Appeal decreed . 
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Before Mr. Justice Aikman and Mr, Justice Griffin, 

ABDUL MAJID (Defendant) v. AMOLAK (Piaintivf) and RAHJI LAL 

(Dbbbndant) * 

Pre-emption** Brice stated in sale-deed alleged to be fictitious*- Burden 
of proof* 

When & plaintiff pre-empfcor comes into Court alleging that the price 
entered In the sale-deed is fictitious, it rests on him to give some primd 
facie evidence that this is the case. But comparatively slight evidence is 
sufficient for such purpose, and it will then be for the parties to the sale to 
*how that the price alleged to have been paid was actually paid, B hag tv an 

, ■ •Second Appeal Ho 4 640 of 1906, from a decree of H, W. Lyle, Esq,, 
District Judge, Agra, dated the 28 th 'of June, 1906, confirming a decree of 
Mnmshl Shankar fia 1* B. A., Subordinate Judge, Agra, dated the 26th of August* 
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#%A v. Jfa&aiMr $Oa$r$. (1), 8leo Dargaeh Dube v. Dhmraj Dube (2) and 
Agar Singh v. Maghuraj Singh (3) referred to, 0 1 Conor v. Qhulam Haidar 
(4) not followed, . . 

The plaintiff in this case came into Court on tbe allegation 
that the defendant No, 2 had sold to the other defendant Ms 
zammdari property under a sale deed dated the 26th of April 1904; 
that through fear of pre-emption a sum of Rs. 8,500 had been 
entered as the purchase money in the sale-deed, but that as a 
matter of fact the sale transaction was effected for Re. 1,200, which 
the plaint stated to be the market value of the property. The 
plaintiff in his plaint stated that he was willing to pay the vendee 
Rs* 1,200 or any amount which the Court might adjudge to be 
the proper value of the property sold. The defendant vendee 
pleaded that the entire purchase money entered in the sale-deed 
had been paid. The Court of first instance (Subordinat Judge 
of Agra) found on the evidence that the sale price entered in the 
sale-deed was a at an unheard-of rate.” Tt did not accept the 
sum entered in the sale-deed as the real price, but determined 
that the real price was Rs. 1,733 and gave plaintiff a decree con-' 
ditional on his paying this amount. 

The defendant vendee appealed and in his petition of appeal 
took exception to the sale consideration as fixed by the first Court. . 
On appeal the lower appellate Court (District Judge of Agra) held, 
with reference to the evidence as to the income of the village, that 
the amount entered in the sale-deed, which is upwards of 67 years’ 
purchase, must be considered to be a fancy price. That Court 
held that the evidence adduced by the plaintiff’ had the effect of 
shifting to the defendant vendee the burden of proving that the 
sum entered in the sale-deed had been actually paid. It declined 
to accept as conclusive evidence the fact that Rs. 3,000 had been 
paid in the presence of the Sub-Registrar, and on consideration of 
the evidence asa whole agreed with the lower Court that there was 
absolutely no reliable proof as to what was really paid, and held 
that the Court was right in adopting the fair market value as the 
best indication of what the price was. The decree of the first Court 
was accordingly confined. The defendant vendee appealed. 

Hr. G. P. Boys, for the appellant. 

(1) (1S82) I. n E„ 6 All, 184, (3) (18875 L b. B.» 0 All , 471. 

(2) (1887) I, I** K,, 8 All, 225, (4) (1800) L U R. # 28 All, 817. 
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Mr. B. E. O’ Conor and Pandit M. L. Sandal, for the respon- 
dents. : . V ; 

Airman and Griffin, >TJ.— This is an appeal by the defend- 
ant vendee in a suit to establish a right of pre-emption. A 
preliminary objection is raised by the learned counsel for the 
respondents on the ground that the memorandum of appeal was 
not properly stamped when it was presented. The stamp on the 
memorandum of appeal was found to be deficient, but the 
deficiency was made good within the time fixed. In our opinion 
the ease falls within the purview of section 582(a) of the Code 
of Civil Procedure and. we repel the preliminary objection. 

The plaintiff respondent came into Court on the allegation that 
the defendant No. 2 had sold to the other defendant his zamin- 
dari property under a sale-deed dated the 2Gth of April 1904 ; 
that through fear of pre-emption a sum of Rs. 3,500 had been en- 
tered as the purchase money in the sale-deed, but that as a matter 
of fact the sale transaction was effected for Rs. 1,200, which the 
plaint stated to be the market value of the property. The plain- 
tiff in his plaint stated that he was willing to pay the vendee Rs. 
1,200 or any amount which the Court might adjudge to be the 
proper value of the property sold. The defendant vendee pleaded 
that the entire purchase money entered in the sale-deed had been 
paid. The Court of first instance found on the evidence that 
the sale price entered in the sale-deed was “ at an unheard of 
rate.” It did not accept the sum entered in the sale-deed as the 
real price, but determined that the real price was Rs. 1,733 and 
gave plaintiff a decree conditional on his paying this amount. 

The defendant vendee appealed and in his petition of appeal 
took exception to the sale consideration as fixed by the first Court. 
On appeal the learned District Judge held, with reference to the 
evidence as to the income of the village, that the amount entered 
in the sale-deed, which is upwards of 67 years’ purchase must 
be considered to be a fancy price. The learned Judge rightly 
remarks that it cannot he disputed that “ if a purchaser is pre- 
pared to pay a fancy price for a property, a pre-emptor is bound 
to pay that price also,” and that “ if the actual price paid is 
satisfactorily established that is an end of the matter.” He then 
referred to the previous decisions of this Court as indicating the 
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principles which should guide Courts in matters of this kind* He 
held that the evidence adduced by the plaintiff had the effect of 
shifting to the defendant vendee the burden of proving that the 
sum entered in the sale-deed had been actually paid* He 
declined to accept as conclusive evidence the fact that Rs* 3,000 
had been paid in the presence of the Sub- Registrar, and on con- 
sideration of the evidence as a whole he agreed with the lower 
Court that there was absolutely no reliable proof as to what was 
really paid, and held that the Court was right in adopting the 
fair market value as the best indication of what the price was. 
The defendant vendee comes here in second appeal. 

It is contended on his behalf that the Court below was wrong 
in rejecting the evidence contained in the deed and in the 
admission before the registering officer, without rebutting 
evidence that any portion of the alleged sale price had not in fact 
been paid or had been returned, and in support of the contention 
reliance is placed on the decision of the Court in R. E . Q’Conor 
v. Ghulam Haidar (1). In that decision no reference is made 
to any previous rulings of this Court, and if ifcJA opposed to those 
rulings we cannot look upon it as over-riding the authority of a 
series of cases in which the same principle has been consistently 
laid down. In the case of Bhagwan Singh v* Mahabir Singh 
(2) it was held that in a suit to enforce a right of pre-emption in 
which the plaintiff impugns the correctness of the price stated in 
the instrument of sale, although the burden of proof primd 
facie is on him to show that the property has been sold below 
the stated price, yet very' slight evidence is ordinarily suffi- 
cient to establish his case, and when such evidence is .given it rests 
upon the defendants vendor and vendee to prove by cogent 
evidence that the stated price is the correct one. The ruling was 
followed in the case of Shea Pargash Dube v. Dhanraj Dube (3). 
The following extract from the judgment of Edge, O* J «, has 
a direct bearing on this ease. Referring to the rule laid down 
in the case last cited, the learned Chief Justice says; — (l That 
rale is that, in the first instance, the plaintiff who alleges the 
price to be fictitious must give some primd facie evidence which 

(1) (1006) 1. h. It., 28 All. 617* (2) (I8S2) L L, R f , 5 All** 184. . 

(8) (1887) L L, It., 9 All, 225. 
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would lead fo the presumption that the price mentioned in the 
sale-deed was not the real or true price. Having done that, it 
lies upon the vendor and vendee, who set up the price as true 
and genuine, to give such an explanation by evidence as will go 
to rebut lho presumption raised by the plaintiff’s evidence. As 
a general rule how can that be done ? The plaintiff in a case of 
this kind would not be a party to the transaction out of which 
the sale to the stranger arises. He would not, as a rale, have 
any actual knowledge of what the real price was. Tn the major- 
ity of ca e es the only primd facie evidence which the plaintiff 
pre-emptor could produce would be either evidence showing that 
the vendor or the vendee had made an admission that the price 
was fictitious, and this could only happen in rare cases, or evidence 
showing that the market value of the property was so much lees 
than the alleged price as would lead any reasonable man to come 
to the conclusion that the alleged contract price was not the real 
price.” Again, in the case of Agar Singh v. Eaghuraj Singh (1) 
it was held that in suits for pre-emption where the Court has 
come to the conclusion that the price alleged in the deed of sale 
is not the true contract price, and where it cannot ascertain the 
true price by reason either that the vendor and vendee refused to 
disclose the same by their own evidence, or their evidence can- 
not be believed, the Court should ascertain if possible what was 
the market price of the property in dispute at the time of the sale 
and accept the market price as the probable price agreed upon 
between the parties. In our opinion the decisions just cited are 
distinct authority for the course adopted by the Courts below. 
The plaintiff by showing that the price entered in the sale-deed 
was greatly in excess of the market value of the property and by 
giving evidence of the price paid ou sales of other property in the 
village and in the vicinity was held to have discharged the burden 
which, primd facie lay on him. That being so, the onus was 
transferred to the defendants and their evidence to prove that 
Rs. 3,500 was actually paid was not accepted by the Courts 
below. In our opinion on the authorities cited this appeal can- 
not succeed. We accordingly dismiss it with costs. 

■ :-:/ v v v ;> Appeal dismissed. 

' , (1) (1887) I. L. E„ 9.A11..47I. . 
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Before Mr . Justice Stewards and Mr , Justice Criffin, 

GATOI SAHA1 {Bbobib-hoxbeb) v. ASHFAK HUSAIN ahb othees (JxrD0. 

KBHT-UEBTOBS).# ! ' . 

JOserse ©x parte— Procedure Code, section 108-— j £ scree mi aside as against 
one of several joint judgment-debt or Decree passed subsequently against ; 

exempted party— Execution of decree — Limitation * 

A decree for sal© ob a mortgage was passed against several defendants 
jointly on the 25tli of An gust, 1900, and made absolute on the 21st December, 
1901. As against one defendant, however, the decree was ex parte, and it was . 
set aside as against her on appeal on the 11th March, 1902, Subsequently a 
decree was passed on the merits against this defendant, and Iier appeal was 
dismissed by the High Court on the 16th November, 1904. As against this 
defendant the decree was made absolute on the 27th of November, 1905, 

Meld that the orders of the 25th August, 1900, and the 16th November, 
1904, between them, operated as on© decree for the sale of the mortgaged pro- 
perty? that the joint effect of the orders of the 21st December, 1901, and the 
27th November, 1905, was to make absolute this decree, and that an application 
for execution made on the 2tst December, 1905, was not barred by limitation, 

, Shura Mol v. Mar Kish an Das (1), Sham Sundar v. Muhammad Ihtisham AM 
(2) and 8’haida Husain v. Huh Husain (3) referred to. 

The suit out of which this appeal arose was br night to enforce 
payment of a mortgage by sale of the mortgaged property 
according to the provisions of the Transfer of Property Act. 
There were a number of defendants to the suit representing the 
mortgagors. A decree against all the defendants was obtained 
on the 25th August, 1900. On the 21st December, 1901, the, 
decree was made absolute. One of the defendants was, however, 
a lady named Sakina Bibi, evidently a pardah-nashin lady. On 
whom personal service of the plaint in the suit presented some 
difficulties. The decree of the 25th August, 1900, was ex %nrU 
against this lady, and she applied under section 108 of the Code 
of Civil Procedure to set if aside. Her application was refused, 
but on appeal to the High Court she succeeded, and on 11th 
March, 1902 the High Court set aside the decree u a b against 
her and remanded the ease. A decree on the merits whs then 
pronounced against Sakina Bibi. She appealed again to the 
High Court, but her appeal was dismissed, and on the Hjfcli 
November, 1904, the High Court confirmed the Court below. 

* First Appeal No. 8 of 1907, from a decree of Sheikh Mania Bnkfisli, 
Additional Subordinate Judge of Moradabad, dated the 17th of April 1900. 

(1) (1902) L I*. B„ 24 All, 883. (2) (1906) I. U. 27 All., mt m 

(3) Weekly Notes, 1902, p. 184. 
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Oh the 15th February 1905 the plaintiffs applied to make the 
decree absolute. The judgment debtors other than Sakina Bibi 
objected that the decree against them had already been made 
absolute. This objection was allowed, but the decree was made 
absolute against Sakina. The plaintiffs then applied for execution, 
and the defendants other than Sakina objected that the decree was 
barred by limitation. The executing Court (Subordinate Judge 
of Moradabad) hold that execution of the decree was barred so far 
as the other judgment-debtors were concerned but not as against 
Sakina Bibi. Against this order the decree-holder appealed to 
the High Court. 

Babu Jogindro Nath Ohaudhri and Mauivi Muhammad 
Ishaq, for the appellant. 

Pandit Moti Lai Nehru , for the respondents. 

Richards and Griffin, JJ. — The suit, out of which this 
execution appeal arises, was brought to enforce payment of a 
mortgage by sale of the mortgaged property according to the 
provisions of the Transfer of Property Act. 

There were a number of defendants to the suit representing 
the mortgagors. A decree against all the defendants was 
obtained on the 25th August, 1900. On the 21st December, 1901, 
the decree was made absolute. 

One of the defendants was, however, a lady named Sakina 
Bibi, evidently a pardah-nashin lady, on whom personal 
service of the plaint in the suit presented some difficulties. The 
decree of the 25th August, 1900, was ego parte against this lady 
and she applied under section 108 of the Code of Civil Procedure 
to set it aside • her application was refused, but on appeal to the 
High Court she succeeded, and on 11th March, 1902, the High 
Court set aside the decree <f as against her ” and remanded the 
ease. A decree on the merits was then pronounced against 
Sakina Bibi. She appealed again to the High Court but her 
appeal was dismissed, and on the 16th November, 1904, the High 
Court confirmed the Court below. 

Oh the 15th February, 1905, the plaintiffs applied to make the 
decree absolute; the judgment-debtors other than Sakina Bibi 
objected that the decree against them had already been made abso- 
lute : this objection was allowed, but the decree was made absolute 
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against Sakina* The plaintiffs then applied ' for execution* 
and the defendants other than Sakina object that the decree is 
barred by limitation* Hence the present appeal* The decree- 
holders are certainly very unfortunate if this contention of the 
respondents is to prevail* The mortgage was a joint mortgage. 
The plaintiffs could not have sued the respondent to this appeal 
without making Sakina a party* When the decree was set aside 
against Sakina the decree still remained a decree for the sale 1 of 
all the mortgaged property* After the remand the Court below 
and the High Court decreed the sale of all the mortgaged pro- 
perty and not merely the interest of Sakina BILL 

The plaintiff has since the year 1900 been engaged in prose- 
cuting what has turned out to be an honest and bond fide claim 
without any unnecessary delay, and having at last succeeded, if 
the decree below stands, he will be deprived altogether of the 
fruits of Isis litigation. ..v . ■' ■ V 

The contention of the respondent is that there are two decrees, 
one against them and the other again -t Bakina, and that the 
decree against them is barred by limitation. Now, having regard 
to the fact that the mortgage was a joint mortgage, a decree for 
the sale of the property against the respondents iu the absence of 
Sakina JBibi would have been contrary to the provisions of the 
Transfer of Property Act : so also would have been a decree 
against Sakina JBibi in the absence of the respondents. In the 
connected appeal the lower Court has held that the decree even 
against Sakina Bibi cannot he executed* Mr* Aloti Lai says 
that whan the High Court set aside the m parfe dee.ee it* should 
perhaps have set aside the whole decree and not merely the decree 
as against Sakina Bibi ; but it did not do so ; it set aside only 
against Sakina, He referred vis to the case of Bhnra Mai v. liar 
Kuban Das ( I ). This case certainly suggests that the Court should 
have set aside the whole decree. But this seems to us a pure 
technicality. The High Court in dealing with the appeal of 
Sakina on the 1 Lth March 1902;in effect said :—•**' We set aside 
she decree because wo hold that Bakina was not served : the ease 
will be leimnded and tried out on the merits in her presence, 
but the other defendants who were present and represented at 
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the previous hearing will, not be allowed to reopen the case,” On 
the 15th February 1905 the plaintiffs applied against all the 
defendants to' make absolute the decree of the 16th November, 1904, 
treating that decree as the decree in the suit. The order asked 
for was made, but only against Sabina, This application would 
be a i( step in aid of execution ” unless the argument of the respond- 
ents is sound, ' namely, that there are two separate and distinct 
decrees. We have already shown that in a suit like the present 
any decree except one joint decree would be contrary to law. 
In Sham Surular v. Muhammad Ihtisham All (1) it was held 
that in a suit for foreclosure there could only be one decree. The 
principle of that ruling is, in our opinion, applicable in the pre- 
sent case, We think as far as possil.de we ought to construe the 
decrees and orders of Courts of justice as having been in accord- 
ance with and not in opposition to the law. Acting on this 
principle we hold that the. orders of ti e 25th August 1900 and 16th 
November, 1004, between them, operate as one decree for the sale 
of the mortgaged property : that the joint effect of the orders of 
21st December, 1901 and 27th November, 1905 was to make 
absolute this decree, and that the application for execution made 
on 21st December, 1905, was not barred by limitation. We have 
also been referred to the ease of Shaida Husain v. Hub Husain 
(2). In that ease as in the present ease a decree obtained against 
several mortgagors was set aside against one of them on an" 
application under section 108 of the Code of Civil Procedure ; the 
case was remand e i, and the defendant against whom the decree 
was set aside succeeded in reducing the amount due on foot of the 
mortgage. This Court made a decree regulating how the decree 
was to be executed against the several defendants judgment- 
debtors, It is argued that the Court here recognized that there 
wore two separate decrees. The learned Chief Justice after 
stating the facts and referring to the case of Bkura Mai v. liar 
Kishan Das says This is an anomalous state of things and 
could not, as it seems to us, have been contemplated by the fram- 
ers of the Code,” In the present case the decree against Sakina 
is or a larger amount than the decree against the other defend- 
ants, but Mt*# Muhammad Ishaq lias wisely waived in open 
O) l 1 ^) h L, R, 27 All, m, (2) Weekly Notes, 1902, p. 184. 
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Court} any claim to execute the decree against any of the defend- 
ants for any greater sum than the sum decreed against the defend- ’ 
ants other than Sakina. We do not think that there is anything 
inconsistent with our judgment in the case just referred to. On the 
contrary we think that the Court was clearly of opinion that there 
could only bo, in effect, one decree in a suit like the present. 
We allow the appeal and set aside the decree of the lower appellate 
Court and direct that court to restore the execution case and 
proceed according to law, allowing the decree to be executed 
against all the judgment-debtors for the amount decreed against 
the defendants other than Sakina Bibi just as if the decree 
against the latter had never been set aside. 

Appeal decreed , 

: I §:; | g appellate civil. 

Before Sir George Knox, Acting Chief Justice, and Mr, fustics Aihnan* 
GlKRAJ SINGH akb othejjs (Plaintiff b) v. MUL CHANG 
(I)kfbxi>axx’). # . 

Act No. XV of 1877 (Indian Limitation Act J, schedule II, articles 61 and 83 — 
Limitation —Suit on bond to recover money of which a third part if has 
' in fact had the benefit— Compromise of suit by heirs of obligor — Suit to 
recover money paid wider [compromise* 

U,S, borrowed money on a bond from U.U. . The so h obligor of the bond 
1 W;i« ; U.S. r but the money was in fact borrowed for. the use of, and wm paid to, 
one M. From time to time the original bond was renewed, and ultimately V. 

B, sued upon the last bond and obtained u decree fora large sum of money 
against the heirs of IT. S, The defendants appealed to the High Court, but 
pending the appeal entered into a compromise with the plaintiff on the 2nd 
of January 1000, whereby they agreed to pay to the plaintiff the sum of 
Bs. 51,000 and costs of the High Court, Upon the 5th of November 1902 the 
heirs of IT, S. paid to the plaintiff decree Judder in pursuance of this compro- 
mise Its. 40,000, and on the 17th of July .1903 they instituted a suit against 
M, to recover the amount so paid and their costs. Held that on the facts 
U* 8, was not a surety for M. hut the principal debtor, although the money 
was borrowed for M/s benefit ; that the payment made on the 5th of Novem- 
ber 1902 in pursuance of the compromise referred to above wm not gratui- 
tous, and that the heirs of U. S. were entitled to recover from M. the mm 
of Es. 40,000 so paid with interest, but not the costs of the High Court, in 
respect of which the suit w barred. 

* First Apical No* 75 of 1904, from a decree of H. pavid, Esq., Subordi* 

Hate Judge of Meerut, dated the 20th of November 1903* ■ 1 
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Zmna v, Campbell (!) md Mam Tiilnl Singh v, Mseswar Lall Salim (2) 
refi*rr«I to I»y Knex t A. C. J> : -; , 

Tiijs facts of this case sufficiently appear from either of the 
■Judgments, 

The Hon’ble Pandit Sundar Lai and Pandit Moti La l Nehru, 
for the appellants. 

Sir Walter Colvin and Balm J ogindro Nath Chaudhri , for 
the respondent. 

Knox, Acting C.J.— The present appeal arises out of a suit 
brought 'by Eao Girraj Single and others to recover a sum of' 
Es. 44,014-4-9 from one Mill Chand, who died after the case was 
decided in the Court below and who is represented in this Court 
by the respondents. The case set up by the plaintiffs is that Mul 
Chand, who was an old and trusted servant of their father, Bao 
Umrao Singh, wished to borrow a sum of Bs. 2,000 from Seth 
Udai Earn. The latter declined to lend the money to Mul Chand 
except upon a bond executed by Eao Umrao Singh. At the 
request of Mul Chand, Eao Umrao Singh did execute a bond on 
the 80th November 1870 in favour of Udai Earn, Mul Chand 
undertaking to pay off the bond when due. He did not do so ; but, 
at his request, Eao Umrao Singh executed fresh bonds from time 
to time on the same understanding. The latest of these was a 
bond for Es. 15,000, dated the 1st November 1887, payable in 
two years. No payment having been made on account of the 
bond, the obligee Udai Earn brought a suit on the 30th October 
1895 against Eao Umrao Singh to recover Es. 15,000 principal 
and Es. 22,339-6-6 interest due under the last bond. The suit 
was at first dismissed on a technical ground, but on appeal the 
case was remanded by this Court and resulted in a decree for 
Es. 48,288-15-6 in favour of the creditor. During the pendency 
of this suit, Eao Umrao Singh died and his sons were brought upon 
the record as his legal representatives. They appealed against 
the decree, but whilst the appeal was pending in this Court, they, 
on the advice of their counsel, entered into a compromise with the 
creditor, whereby they bound themselves to pay Es. 51,000 to the 
decree-holder. On this compromise the appeal was withdrawn* 

On the 5th November 1902, they paid a sum of Es. 40,000 
out' of -thia.Bs, *51,000. They have now sued: to recover from," 
(1) (1849) 8 C\ B.» 545, (2) (1875) L. B., 2 1, A., 131. 
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Mu! Oh and this amount with interest, together with a sum of 
Rs. 954-9-3 being cists incurred by them in the High Court. 

The defence to the suit was — 1st, that the claim against the 
defendant was barred by limitation on the ground that the cause 
of action again- 1 the defendant arose, not on the 5th November 
1902, when the plaintiffs paid the Rs. 40,000, but on the 31st 
October 1889, the elate 'when the la-fc bond executed by Kao 
Umrao Singh fell due; next, that the debt due by Ran Umrao 
Singh could not have been legally enforced against the plaintiffs 
or their property and that they wrongfully entered into the 
compromise. This amounts to the contention that the payment 
of Rs* 40,000 by the plaintiffs was a gratuitous payment which 
they cannot recover. The learned Subordinate Judge dismissed 
the suit. He held that (I) Mul Chan cl was the actual borrower 
of the Rs. 2,000 originally lent by Udai Ram in 1870, and that 
Umrao Singh was, so far as Udai Ram was concerned, surety, for 
Mul Chanel. Similarly, he held in respect of the subsequent bonds 
that in them all Mul Clrnnd was the principal debtor and Umrao 
Singh the surety. The last bond so renewed was that of 1887, 
(ii) the payment made by Rao Girraj Singh and others was partly 
on account of sums due upon the bond executed in 1 8S7 and partly: 
on account of co^ts of the appeal preferred by Udai Rain against 
the order dismissing his suit. Rat he went on to hold that when 
Umrao Singles sons made the payment to Udai Ram, or rather 
to Hand Kishore, the adopted son of Udai Ram, deceased, on 
November the 5th, 1902, They made payment of a debt which 
was barred by time as against the principal debtor, and further 
that when they entered into the compromise with Nund Kishore 
and allowed a decree to pass against [them, they did an act 
wrongful to the principal. 

On these two grounds he dismissed the suit, and hence this 
appeal. 

The most important issue which we have to determine in this 
appeal is the relationship in which the principal actors in the 
transaction of 1870 and. in the; final renewal of that transaction 
in 1887 stood to each other. Udai Ram was the lender of the 
money in 1870, the obligee in the renewal of the bond in 1887. 
Was the borrowin' of the money in 1870 and the obligor in 1887, 
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Mul Chand, and was Umrao Singh his surety, as the Court below 
has held, or was the borrower in 1870 and the obligor in 1887 Kao 
Umrao Singh? 

To quote from the words used in the first plea taken in the 
memorandum of appeal, was it the ease that between Udai Ram 
and Mul Chand “ the relationship of lender and borrower did 
not subsist,” and was Udai Earn neither bound nor entitled to 
sue Mul Chand for the recovery of the debt in suit ? 

The original bond in 1870, the subsequent bonds renewing 
the same, including the last bond in 1887, were all of them 
bonds executed by Umrao Singh and Umrao Singh only. Mul 
Chand’s name did not appear on any one of them. They were 
all registered bonds, and if they stood alone there could be but 
one answer to the question stated above and that answer was that 
Umrao Singh was the obligor. The only other evidence pointed 
out to us as bearing upon the point is the depositions of Rao 
Umrao Singh and of Mul Chand. A careful consideration of 
that evidence makes it impossible to bold otherwise than that the 
money was lent to Rao Umrao Singh and not to Mul Chand. 

At page 7 A we find Umrao Singh deposing as follows : — 
“ Mul Chand said to me : — ‘Udai Ram does not trust me, I 
reside at a distant place. Please execute a bond. I am liable 
to satisfy the same’”, and again at page 9 A : — “ I had trust in 
Mul Chand, but the plaintiff had no trust in him, and for this 
reason I got my namo entered in the bond.” 

It is equally elear from this evidence that, although Rao 
Umrao Singh borrowed the money, he did so merely to hand it 
over to Mul Chand. It is not shown anywhere that he derived 
any benefit from it, but if Umrao Singh had not signed the bond 
of 1870, Mul Chand would not have obtained an anna of it from 
Udai Ram, and if Rao Umrao Singh had not renewed the bond, 
Udai Ram would have long ago sued Rao Umrao Singh upon the 
original bond. 

The Subordinate Judge relies upon a passage in the deposition 
of Mul Chand (vide page 14 A) where he says : — “ Rao Umrao 
Singh used to stand surety for me and signed the bonds in this 
way on every occasion also upon the language contained in the 
plaint (vide paras. 4 and 5) ; but he does not seem to have given 
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sufficient weight to the consideration that he was dealing with the 
terms of a contract reduced to writing, and he has been somewhat 
lax in admitting evidence which can hardly be brought within 
any of the provisos to section 92 of the Indian Evidence Act, 
1872, nor has he made allowance for the fact that much of the 
language was due to Indian politeness. Behind all the honeyed 
speeches was the firm resolve evidenced eventually by the bond, 
and this resolve was — Udai Ram was not going to lend his 
money to or upon the signature of Mul Chand. The bond, dated 
14th May 1893 (vide page 4 A), also points to this conclusion. 

Still less can there be any doubt from the evidence that 
throughout Mul Chand, in 1870 and 1887, intended to pay this 
money and to indemnify Rao Umrao Singh for any moneys he 
might have to pay on this account. This is evident from the 
bond of 14th May 1893 (vide page 4 A) and the evidence^! Mul 
Chand (see page 17 A ad finem). 

No express contract of indemnity, it is true, appears from the 
evidence, but, as pointed out in Leake upon Contracts (edition 
1878, page 77), “ a debt for money paid arises where a person has 
paid money for another under circumstances and upon occasions 
which make it just and equitable that it should be repaid, ; a debt 
or contract for payment may then in genera! be implied in law 
without any actual agreement to that effect. See per Maul©, J., 
in Lewis v. Campbell (1). ?? 

The learned advocate for the appellants took his stand upon 
section 69 of the Indian Contract Act, 1872, but the case seems 
to fall rather within the words, or at any rate the spirit, of section 
70 of the Act, The conduct and language used by Mul Chand 
on each occasion when the bonds were renewed, if they mean 
anything at all, mean that Rao Umrao. Singh was not intended 
to pay the money due under the bond gratuitously* The 
circumstances disclose such a situation as was described by their 
Lordships of the Privy Council in Ram Twlml Singh v. Biseswar 
Lai Sahoo (2) where they had -to consider a converse case, and 
say s — >“ It is not in every case in which a man has benefited 
by the money of another that an obligation to repay that 
money arises. The question is not to be determined by nice 
Cl) (1849) 8 0, B,, 545, (2) (1875) L. E., 2 l A,, 131. ■' 
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1907 considerations of what may be fair or proper according to the 

"" 6iebAj . highest morality. To support such a suit there must be an obliga- 

Sinuh tion expressed or implied to repay. It is well settled that there 

Mot Chand. is no such obligation in the ease of a voluntary payment by 

A of B’s debt” 

The payment by the plaintiffs in the present case was not a 
voluntary one. It is true that it was arrived at by compromise 
but the compromise arose out of a suit brought to recover the 
money, a suit which was stoutly defended, a suit in which the 
defence was unsuccessful and which Rao Girraj Singh and his 
party carried into appeal. ' ; 

In making the payments which they did on the 5th Novem- 
ber 1002, the plaintiffs lawfully paid Rs. 40,000, not intending 
to do so gratuitously, and Mul Cliand has enjoyed and still 
enjoys the benefit thereof. 

This determination renders it unnecessary to examine the 
other pleas raised in appeal, especially as the 6th plea is not 
pressed. 

The appeal must be decreed. 

Airman, J. —This appeal arises out of a suit of a somewhat 
peculiar nature. In the Bulandshahr district there lived one 
Rao Umrao Singh wlto owned large estates. He had in his 
employ one Mul Chand, an old and trusted servant, who had 
been in bis service since the Mutiny. In 1870, Mul Chand 
wished to purchase some property, and for that purpose he applied 
to Udai Ram, a money-lender of the v Meerut district, for a loan. 
As Mul Chand was not a resident of those parts and had no 
property, Udai Ram refused to lend him the money, but offered 
to let him have the sum he wanted, namely, Rs. 2,000, if bis 
master, Umrao Singh, stood security for him. 

Mul Chand accordingly applied to Rao Umrao Singh, and the 
latter, at Mul Chaml’s request, executed a bond for Rs. 2,000 in 
favour of Udai Ram and his father. This bond is printed at 
page 12 of appellant’s book in F. A. No. 236 of 1897. It boars 
date the 3rd of November 1870, and begins as follows : — “I Rao 
Umrao Singh, declare as follows : — I have borrowed Rs. 2,000 of 
the Queen’s coin from Lala Khub Chand, and brought it to my 
use.” The obligor covenanted to pay the money on demand 
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with interest at the rate of 11s. 1-8-0 percent, per mensem. The 
loan not having been repaid, the bond was renewed on the 25th 
October 1876, by the execution of a fresh bond by Rao Umrao 
Singh for Rs. 8,500, being the principal and interest due on the 
first bond. In this bond Eao Umrao Singh admitted the money 
to be due by him and agreed to pay it on demand with interest at 
the same rate as that fixed in the first bond. The second bond 
not having been satisfied, Eao Umrao Singh executed on tie 
15fch of November 1879 a third bond in favour of Uciai Earn for 
Es. 4,000 on account of the amount due by him under the bond 
of the 25th of October 1876. He covenanted to pay this amount 
in two years with interest at the same rate as that specified 
in the previous bonds. This debt not having been paid, Eao 
Umrao Singh, on the 1st of November 1887, executed a fourth 
bond for the sum of Es. 15,000, which, as the bond recites, had 
been found due by him on account of the bond, dated the 15tfa 
of November 1879. He covenanted to pay this amount within 
two years with interest at the rate of 1 per cent, per mensem* All 
these bonds were registered, and it will be noticed that in none of 
them is any mention made of Mill Cliand. Mu! Chand ■ was 
examined as a witness in the suit which Udai Earn brought to 
recover the amount due under the last mentioned bond. His 
deposition is printed at page 13 of the appellant’s paper bo 7k in 
this ease. With reference to the bonds he says, at page 17 
(h) i— H On none of the occasions when the bonds were renewed, 
did the plaintiff (iA, Udai Ram), consent to my joining t! .e Eao 
Sahib in the execution of the bond,” The last bond not having 
been satisfied, Udai Earn, on the 30th of October 1895, i a, just 
within the six years period of limitation from the date when the 
money was payable, instituted a suit against Eao Umrao Singh 
to recover the amount due under the bond which by this time 
had swelled to upwards of Es* 37,000. On the 23rd of August 
1897 the then Subordinate Judge dismissed Udai 'Ram’s suit on 
a preliminary point. The plaintiff appealed to this Court, and, 
on the 12th April JS99, the decree of the Subordinate Judge dis- 
missing the suit was set aside by this Court and the case remand- 
ed under section 562 of the Code of Civil Procedure for decision 
on the merits* Before the suit could be disposed of Kao Umrao 
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1907 Singh died and Ms hobs were brought upon the record as his 
Gnns aj~~ legal representatives. On the 2nd of January 1900 the Subor- 
Sik 0 k dinate Judge passed a decree against them for Rs. 37,139-6-6, 
Mvi Chakb. together with interest pendente lite and costs ; in all for 
Rs. 48,288-5-11, with future interest at the rate of 6 per cent, 
per annum. Against this decree the sons appealed to this Court, 
but, acting on the advice of their counsel, they compromised the 
case, undertaking to pay a sum of Rs. 51,000 to the plaintiff, and 
the appeal was thereon withdrawn. Out of this amount of 
Rs. 51,000, the sons of Umrao Singh paid Rs. 40,000 to Udai 
Ram on the 5th of November 1902. On the 14th of July 1903 
they instituted the suit out of which this appeal arises, to 
recover from Mul Chand the amount they had paid, namely, 
Rs. 40,000, together with Rs. 954-9-3, being the costs which 
they had incurred in the High Court. The suit has been dis- 
missed by the Subordinate Judge, and the plaintiffs come here 
in appeal. 

The costs of the High Court were paid by the plaintiffs on the 
29th of the March 1900, i.e., upwards of three years before the 
institution of the present suit, and the claim for that item is 
clearly time-barred. Although a plea is taken in the memoran- 
dum of appeal in regard to this item, it is not supported. In the 
plaint in the present suit it is alleged that all the bonds mentioned 
above were executed <( by Rao Umrao Singh as surety for the 
satisfaction of the creditor and for the benefit of the defendant” 
It is quite clear, however, from the bonds and from the evidence 
in the case that Umrao Singh was indebted to Udai Ram as a 
principal and not as a surety, the only resemblance to a surety 
being that he himself did not benefit by the money which Udai 
Ram lent to him on his credit, and that the money was handed 
over to Mul Chand. The main defences to the suit were that 
the claim was barred by limitation and that the payment of 
Rs. 40,000 by the plaintiffs was in reality a gratuitous payment 
which they were not obliged to make. The learned Subordinate 
Judge found for the plaintiffs on the issue as to limitation, but he 
held that the act of the plaintiffs in compromising the case was a 
wrongful act He further held in regard to the bond that the 
transaction, namely, the execution of the bond by Rao Umrao 
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Singh, was, so hr as Udai Earn was concerned, that of a surety 
for Mnl Ohand ; that Mul Chand was the principal debtor; 
that Udai Ram’s claim as against him was barred, and that the 
surety, i. &, Umrao Singh, was therefore absolved from his obli- 
gations to discharge the debt- In my opinion this view of the 
Subordinate Judge cannot be supported. On. the bond as it stood 
the obligor, Umrao Singh, had no defence to Udai Ram’s suit, 
as by it he rendered himself liable as a principal for the amount 
secured thereby. It appears to me impossible to hold that Rao 
Umrao Singh was absolved from liability by the failure of Udai 
Ram to institute a suit against Mul Chand. The evidence leaves 
no doubt whatever that the money was borrowed by Umrao 
Singh from Udai Ram for Mul Chand’s benefit and at his request, 
and that the bonds were renewed from time to time at Mul Chand’s 
request. It is farther proved in my opinion that Mul Ohand 
undertook to discharge the bonds when they fell due, that is, he 
undertook to indemnify Udai Ram, The’ evidence discloses both 
an express and implied contract to hold Umrao Singh free from 
liability under the bonds. In his deposition in the suit of Udai 
Ram, Mul Ohand said [see page 15 of the appellant’s book 
between letters (g) and (h)*] : — H If a decree be passed against 
the Rao Sahib, he will bring a suit against me. ” 

When the bond of the 1st November 1887 was not paid, Mul 
Ohand and Udai Ram endeavoured to get Rao Umrao Singh to 
renew the bond again, and as an inducement to get him to do so, . 
Mul Ohand executed and registered a bond in favour of Rao 
Umrao Singh, This bond is printed at page 4 of the appellants’ 
book and bears date the 14th of May 1893, Its language throws 
an important light on the real nature of the transaction. It 
opens as follows ; — 

u In 1870 I stood in need of money and could not get it by 
, my own exertions, so my master, Rao Umrao Singh, executed on 
my request a bond for Rs. 2,000 on the 25th of October 1870, in 
favour of Udai Ram and made it over to me ...... Subsequently I 

. renewed the said bond from time to time in the aforesaid manner. 
At last, on the 1st of November 1SS7, a bond for Rs, 15,000 was 
executed on the admission of the said Rao Sahib, and I got it 
registered on the 10th of November 1887, Now the amount due 
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under the said bond, including interest's Rs. 28,000. As the 
item has largely increased, and with reference to the wording of 
the bond the aforesaid Rao Sahib is liable therefor, though he ha 3 
not been benefited by this bond and he signed it for my sake, it 
is necessary for me to pay this money to the Rao Sahib and I am 
liable to pay the same to him.” Accordingly Mill Ohand cov- 
enanted to pay to Rao Urn rao Singh Rs. 28,000, with interest at 
at 1 per cent, per mensem, and as security for payment hypothe- 
cated some zamindari property belonging to him, Rao Umrao 
Singh, however, absolutely refused to renew his bond in favour of 
Udai Ram and declined to take the bond which Mul Ohand had 
executed. 

Mul Ohand has died since the institution of this appeal and his 
legal representatives have been brought upon the record. The 
learned counsel in supporting the decree of the Court below has 
argued, first, that the suit is barred by limitation, and next, that 
the plaintiffs are not entitled to recover as the payment of 
Rs. 40,000 by them was a gratuitous payment which they were 
under no necessity to make. I may mention here that in the writ- 
ten statement filed by the defendant there was a plea to the effect 
that he had spent about Rs, 4,000 out of his own pocket in defend- 
ing Udai Ram's suit, and that he had done this on the express 
agreement of Rao Umrao Singh and with the knowledge and 
permission of the present plaintiffs, that he would be freed from 
liability* No issue as to this was framed in the Court below, and 
no reference to the plea has been made by the respondents' coun- 
sel, so it is unnecessary to allude to it further. 

On the question of limitation, I have no hesitation in agreeing 
with the Court below. The suit is brought within three years of 
the date when the plaintiffs paid Rs, 40,000 in terms of the com- 
promise, and it was upon making that payment that the plaintiffs 
became entitled to recover. The suit is within time whether the 
case be considered to fall under article 61 or article 83 of the 
second schedule of the Limitation Act. 

Coming to the second ground of defence set up on behalf of the 
respondents, I am of opinion that it cannot be sustained. It is 
argued that the payment by the sons was gratuitous, as they had 
a good defence to the suit, and that when the paymenffwas made 
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by them, their pious liability as Hindu sons was no longer enforce- 
able# I cannot assent to this argument. At the time when the 
sons were brought on the record as defendants to IJdai Ram’s suit, 
there was a subsisting debt, not tainted by immorality, due from 
their father, and this debt they were bound by Hindu law to dis- 
charge. The suit against the sons cannot be held to have been 
barred. The second proviso to section 22 of the Limitation Act 
provides that when a defendant dies and the suit is continued 
against his legal representative, it shall, as regards Mm, be deemed 
to have been instituted when it was instituted against the deceased 
defendant. I may mention that with regard to this defence we 
sent down an issue to the Court below, to ascertain whether the 
sons of Rao Umrao Singh inherited from their father any pro- 
perty other than the joint ancestral property to which 4 they suc- 
ceeded by survivorship. The Court below found that they inherit- 
ed no such property. Objections were taken’ to this finding, and 
if it were necessary to dispose of them, I should have little diffi- 
culty in coming to the conclusion, that having regard to the cir- 
cumstances under which the Kuchesar and Muhi-ud-dinpur proper- 
ties were acquired by Rao Umrao Singh they were not ancestral 
properties to which the sons succeeded by survivorship. The learned 
counsel for the appellants in support of his objection refers to 
what is said by Mayne in paras. 274 and 275 of his Hindu Law 
and Usage, and this in my judgment fully supports his objections# 
"However, it is unnecessary to decide this point as, under the cir- 
cumstances stated, the sons were in my opinion bound by Hindu 
law to pay the debt incurred by their father, a debt in no way 
tainted by immorality, out of any property which had belonged to 
their father, to which they succeeded either by survivorship or 
inheritance. 

For the above reasons I am of opinion that the appeal must 
succeed in so far as it relates to the Rs. 40,000. I would therefor© 
set aside the decision of the lower Court and decree in favour of 
the plaintiffs for Rs. 40,000, together with Rs. 3,280 interest, up 
to date of institution of the suit, and thereafter interest to date of 
realization at the rate of 8 per cent, per annum. This decree not to 
be against the present respondents personally, but to be realized 
from such property of Mui Ohaad as may be in their hands and as 
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may be liable fur the decree. To this extent I would allow the 
appeal, I would direct that the parties pay and receive costs in 
proportion to their failure and success. 

By the Court. — The order of the Court is that the decree of 
the Court below be set aside and that the appeal be allowed to this 
extent, namely, that a decree be passed in favour of the plaintiffs 
for Rs, 40,000, together with Es. 3,280 interest, up to the date of 
the institution of the suit, thereafter interest up to the date of 
realization at the rate of 8 per cent, per annum. This decree will 
not be against the present respondents personally, but will be real- 
ized from such property of Mul Chand as may be in their hands 
and as may be liable for the decree. Quoad ultra the appeal is 
dismissed. The parties will pay and receive costs in both Courts 
in proportion to their failure and success* 

Decree modified . 


Before Mr. Justice Aihman • 

AHJORA KUHWAR (Defendant) v. BABU and anotheb (Plaintiffs).* 
Act Bo. XV c/1877 ( Indian Limitation Act), sections 5 and 14 — Limitation 
Appeal — Belay in filing appeal due to appellant bon& fide accepting 

erroneous legal advice. 

Where a client bond fide accepts the advice of counsel as to the proper 
procedure to adopt in the course of litigation, and misled by that advice fails 
to file an appeal within time, he is entitled to the benefit of section 5 of the 
Indian Limitation Act, 1877. Balwant Singh v, Gumani Bam (1), Brij Mohan 
Das v. Manna Bill (2) and Kura Mai v. Bam Bath (S) followed. In re Coles 
and Bavenshaw (4) referred to. 

This was a suit to eject the defendant, a parda nisfiin lady, 
from, an agricultural holding, A question of proprietary title was 
raised in and decided by the Court of first instance (an Assistant 
Collector of Allahabad). Acting on the advice of his pleader, 
the appellants agent filed an appeal against the decision of the 
Assistant Collector in the Court of the Commissioner. On the 
3rd of April 1905 the Commissioner returned the appeal for 
presentation to the proper Court, holding that the appeal lay to 

* Second Appeal Ho, 617 of 1905, from a decree of W. J. D. Burkitt, Esq,, 
District Judge of Allahabad, dated the 12th of April 1905, confirming a decree 
m m Bahadur Munshi Ganga Sahai, Assistant Collector of Allahabad, dated 
the 6th of August 1904, 


mmm 

{8} (1807) X, I*. B., 19 All., 348, 
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the District Judge, The appeal was presented on the same day 
to the District Judge, but he rejected it as time-barred, refusing 
to consider what had occurred as sufficient cause for admitting 
the appeal under the provisions of section 5 of the Indian Limi- 
tation Act, 1877, The defendant thereupon appealed to the High 
Court 

Babu Lalit Mohan Saner ji , for the appellant. 

Babu Jogindro Nath Chaudhri ? (for whom Babu Sarat 
Chandra Chaudhri), for the respondents. 

Aikman, J. — The plaintiffs respondents sued to eject the 
appellant^ a parda nishin lady, from a certain agricultural 
holding. A question of proprietary title was raised and decided 
by the Assistant Collector. Acting on the advice of his pleader 
the appellant's agent filed an appeal against the decision of the 
Assistant Collector in the Court of the Commissioner* On the 
3rd of April 1905, the Commissioner returned the appeal for 
presentation to the proper Court, holding that the appeal lay to 
the District Judge. The appeal was presented the same day to 
the District Judge* The District Judge rejected the appeal, refus- 
ing to consider what bad occurred as sufficient cause for admit- 
ting the appeal under the provisions of section 5 of the Limi- 
tation Act, Against that order the defendant has preferred 
this appal. The case has been very ably argued before me by 
the learned vakils on both sides, who have cited all the authorities 
bearing on the point* No doubt in England erroneous advice on 
the part of a legal adviser has recently been held not to be a 
sufficient ground for admitting an appeal after due date (see In 
re Coles and Ravenshaw (1); but, as I take it, the law in India 
is'not so strict. Section 14 of the Limitation Act provides that 
in computing the period of limitation for any suit, the time 
during which the plaintiff has been prosecuting with due dili- 
gence another civil proceeding, whether in a Court of first instance 
or in a Court of appeal against a defendant, shall be excluded 
where the proceeding is founded upon the cause of action and has 
been prosecuted in good faith in a Court which from defect for 
jurisdiction or other cause of a like nature is unable to entertain 
it A Full Bench of this Court has held that that section, applies 
(1) 1907, X K, B* f Is \ 
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to a case where a plaintiff has been prosecuting his suit in a wrong 
Court in consequence of a bond fide mistake of law — see Brij 
Mohan Das v. Mannu Bibi (1). It is true that section 14 applies 
only to suits and not to appeals. Bub it has been held by this 
Court— see Balwant Singh v. Gumani Mam (2) that the 
circumstances contemplated in section 14 might, and ordinarily 
would, constitute a sufficient cau*e in the sense of section 5, and 
the reason, why section 14 is limited to Courts of original 
jurisdiction is merely because the earlier section had given a 
larger and more unfettered power in the same behalf to appellate 
Courts. In the case of Kura Mai v. Bam Nath (8) it was held 
that when a client bond fide accepts the advice of counsel as to 
the proper procedure to adopt in the course of litigation, and 
misled by that advice fails to file an appeal 'within time, he is en- 
titled to the benefit of section 5 of the Limitation Act. Following 
these rulings I have no hesitation in ruling that in the exercise of 
proper discretion the District Judge ought to have admitted the 
appeal under section 5 of the Limitation Act. I set aside his 
order and remand the case to him under the provisions of section 
562 of the Code of Civil Procedure. I direct him to readmit 
the appeal under its original number in the register and proceed 
to dispose of it on the merits. I make no order as to the costs of 
this appeal. 

Appeal decreed and cause remanded , 


Before Sir George Knox, Acting Chief Justice, and Mr, Justice Billon, 
MUZAFFAR ALI KHAN Aia> others (JfiuxkTtevs) v, PAR BAT I akd i 

AKOTHBB (DEFENPAXTS}. * 

Muhammadan Law— SMas— Succession— Childless widow— Right* of widow 
in possession in lieu of dower— Aet So, IV of 1882 (Transfer ofBroperty 
Act, section 6 ( dj~- Mortgage— Adverse possession. 

Under the Imaxni&Law a widow, if she has no issue alive at her husband's 
death, does not inherit any of her husband's immovable property. 

A Muhammadan widow in possession of immovable property of her deceased 
husband in lieu of her dower has only a lien on the property to secure pay* 
meat of the dower debt t she has no transferable interest in the property. 

1 L N °- 222 °! I9 ^’, frora a decree of Babu Madho Das, Subor- 
diaste Judge ol Saharanjmr, dated the 14th of July 1904, 

(I) (1897) I, L, B.. 19 848, ( (I) 2 ) (1883) I. L, R. f 5 All 691. 

(3) (1906) I. X,. R., 28 AIL, 414. 
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MusmB&i M$b®@ Metekun v. Sheikh Mafnid Moft+ein (1) and J Wadi AH v. Akhap 
Ali (2) referred to, 

A mortgagee caanot during the continuance of the mortgage by any act 
of his render his possession adverse to the mortgagor, KMarajmal v. Daim 
(3) referred to, 

The power to appoint a guardian ad litem is inherent in every court of 
civil jurisdiction. Where therefore a Shia Muhammadan lady had been appoint- 
ed by a civil court guardian ad litem of her infant children, it was held that 
the appointment must be presumed to be valid and that a sale in execution of 
the decree obtained in such a suit was binding on the minors. 

This was a suit for redemption of a usufructuary mortgage of 
a village called Loliari executed on the 28th of January 1846 by 
one Mabel i Ali, The plaintiffs were the son and daughter of the 
only surviving daughter of Mahdi Ali, and two other persons who 
had purchased from the heirs of Mahdi Ali a moiety of their in- 
terest in the mortgaged property. The defendants were the two 
widows of one Baldeo Sahai, the original mortgage having been 
made in favour of Sita Ram and Sheo Lai, respectively grand- 
father and father of Baldeo Sahai, and at the time of the mort- 
gage constituting with him a joint Hindu family. 

The defendants contended that as to one moiety of the mort- 
gaged property it had been sold to Baldeo Sahai by Ashraf-ul- 
nissa, the first wife. of Mahdi Ali, who was in possession thereof 
in lieu of her dower, by a sale-deed dated the 27th of May 1853, 
whilst as to the other moiety it had been purchased by Sheo Lai 
at sale by auction in execution of decrees against the heirs of 
Mahdi Ali on the 20th of March 1854, and from him had passed 
to Baldeo Sahai, In the alternative the defendants pleaded that, 
if Ashraf-ul-nissa had, according to the Muhammadan law, no 
title which she could have conveyed to Baldeo Sahai, the posses- 
sion of the latter must be regarded as adverse, and had lasted for 
more than 12 years. 

The defendants replied that if Ashraf-ul-nissa had any title 
at all to convey, it could not possibly extend to more than a ^ 
share according to the Muhammadan law. As to the moiety 
alleged to have been purchased at auction by Sheo Lai they con- 
tended that the village Lohari was not comprised in the property 
which was sold by auction on the 20th of March 1854, but if it 

(1)2(1871) 14 Moo., L A.,' 377, (2) (1898) I. L. B., 20 All,, 202, 

(8) (1904) I, h, E* 82 Calc., 296, at p. 818, 
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was, only their grandmother^ interest was legally saleable and 
they were at any rate entitled to redeem the remainder. 

The Court of first instance (Subordinate Judge of Saharanpur) 
dismissed the suit in its entirety. The plaintiffs appealed to the 
High Court. 

Babu Jogindro Nath Chaudhri, Pandit Moti Lai Nehru 
and Maulvi Ghulam Mujtaba, for the appellants. 

Mr. Karamat Husain, the Hon’ble Pandit Sundar Lai, 
the Hon’ble Pandit Madan Mohan Malaviya and Dr. Satish 
Chandra Banerji, for the respondents. 

Knox, Acting- C J., and Dibgon, J. — This appeal arise.? out 
of a suit for redemption of a mortgage, dated the 28th of January 
1846. We think it well to begin by explaining the array of 
parties. Plaintiffs Nos. 1 and 2 are purchasers to the extent of a 
moiety of the equity of redemption of mauza Lohari from the heirs 
of the original mortgagor. Plaintiffs 3 and 4 are the heirs of the 
original mortgagor and are interested [in the remaining moiety. 
The defendants are the heirs of the mortgagees. The following 
genealogical tree will explain the relationships of the parties 

{1} Ashraf-ul-nissa ■= Malidi Ali = (2) Umda Begam. 

Ghisyawan or Gliisia, 

(alleged by defendants 
to have survived Mabdi 
AH)* 

I 


Husalni. 


I 

Piari. 


Asbkari alias 

Afzal-ul-nissa..,, 


Islitiaq Husain, 
plaintiff No. 3. 


Zinda Begam, 
plaintiff No. 4, 


Sit a Earn. 

SlieoLal. ■ ■ 

(1) Parbati = Baldeo Saliai = (2) Sundar 
(Defendant Eo. 1). (Defendant Eo. 2). 

The plaintiffs allege that Mahdi Ali was the owner of mauza 
■ Lohari, frds of which was his ancestral property, and the remain- 
ing frd he had inherited from Musammat Hingis. ' He mortgaged 
.frd to' Site Bam and Sheo Lai, who, together with Baldeo S&faai, 
the mn of Sheo Lai, constituted a joint Hindu family at the time 
of the mortgage* , ^ " ' 


w. 
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Th© mortgage, which was a usufructuary one for a sum of 
Rs. 4,000, was for a term of ten years. On the death of 
Maticii All, who was .a- Shia Mnhammadaxi t .Ms wife, Aslimf-nl- 
Mesa, being childless, did not inb -ft mm- * a I m vi Mw 
band’s estate. \ . . 

TJit; wlioh p;o pu ; t ; uv h Kv d ?i| on Urmia Bogans a 
second wife, and her three daughters, and after the death with- 
out issue of Husaini and Piari, two of the said daughters, the 
property came to Ashkari, the third daughter. 

Plaintiffs 8 and 4, who are the son and daughter, respectively, 
of the said Ashkari, inherited the estate from their mother* The 
plaintiffs 3 and 4, having thus become entitled, to the equity of 
redemption in the whole property sold a moiety of it to plaintiffs 
1 and 2. The plaintiffs claim redemption of the whole of the 
mortgaged property. Mesne profits are also claimed on the ground 
that the mortgage was effected before the usury laws were repealed, 
and mortgagees would, therefore, be only entitled to charge inter- 
est at the rate of 12 percent, per annum on the mortgage money. 
The case for the defence is that Askraf-ul-nissa had a daughter 
by Mahdi Aii who survived her father, and so Ashraf-ul-nsssa 
was one of her husband’s heirs; that Mahdi Ali died in dolt in 
1852, and that Ash'raf-ul-nissa, who was in possession of 10 biswas 
of Lohari in lieu of dower, sold her share by a sale-deed, dated 
the 27th of May 1853, to Raldeo Sahai, the husband of the clofend- 
ants, to pay off" the said debt, and that as to the remaining 1,0 
biswas of the village, they were sold by auction on the 20th of 
March 1S54, in execution of decrees passed against the heirs of 
Mahdi AH, and were purchased by Sheo Lai, one of the mortgagees* 
From Mm they passed to Baldeo Salmi, his son, the husband of 
defendants, who inherited them after his father*!* death. 

The defendants contend that if Ashraf-ul-nissa had no daugh- 
ter who survived her father, and therefore had no title to convey 
to Baldeo Sahai, she and Baldeo Sahai must be regarded as stran- 
gers, and as Baldeo Sahai had been in -possession s'ince the date 
of sale, or at all events since. 1863, when we first find his name 
entered in the revenue papers, his possession must be regarded 
as adverse to the heirs of the mortgagors, and, as the suit was 
brought in 1904, it is barred by the 12 j ears* rule of limitation. 


MCjUFfA* 
Au Kiujr 


Pi MB ATI, 


1907 

M O'* A* FAB 
Am Khax 

PabbAt i* 


844 THU IHDIAH LAW BEPORTS, [VOL. XXIX* 

It is also pleaded that Balcleo Salmi was not joint with Ms father* 
* Sheo Lai* at the time he purchased the 10 biswas from Ashraf-ul- 
nissa, and that having, therefore* lost his mortgagee's rights 
therein* his possession after the sale must be regarded as adverse 
to the mortgagors. 

On these grounds the defendants contend that the whole of 
the equity of redemption became vested in the mortgagees* and 
that there was* therefore* nothing left to redeem. The plaintiffs 
in reply state that if Ashraf-ul-nissa had any title to convey* she 
could at the outside only convey her interest as an heir of her 
husband* Therefore, even on the assumption that she had a 
daughter who survived Mahdi AH, she was not entitled to sell 
what she professed to sell* but only T ^, which was her share, and 

her daughter's* which she inherited* their joint shares being ^ 
As to the 10 biswas sold by auction, the plaintiffs' position is that 
the village Lohari was not comprised in the property which was 
sold by auction on the 20th of March 1854* but* assuming that it 
was, only the share of Unxla Begam was sold* which would be 
T tr, and that therefore the plaintiffs are entitled to the redemp- 
tion of all but §£. These were in substance the pleadings in the 
Court below, and it was upon these lines that the case was argued 
at the hearing of the appeal before us. 

It will be seen that upon these pleadings the principal points 
for determination in this appeal are : — 

(1) Had Ashraf-ul-nissa a daughter living when her husband 
Mahdi All died ? 

( 2 ) If not* what is the effect of the transfer of the 27th of 
May 1858* by her to Baldeo Sahai ? 

(3) As to the remaining 10 biswas* were they actually sold 
and pure! a«ed by Rheo T/i! or not ? 

A’h t > point (1-j the onus is on the defen hints. 

[ After discussing the evidence the judgment proceeded.] 

Be that as h may* we have* as we have shown above, satisfied 
ourselves that the evidence will not support the finding that 
Mahdi Ali had a daughter by Ashraf-ul-nissa who survived him. 
Upon the admission mad© at the hearing, a widow under I m ami a 
Law, If she has no issue alive at her husband's death* does not 
in? erit any immovable property from her husband. We find that 
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Syed Apeer A li in his Muhammadan Law (2nd edition), Vol. IT, 
page 118, lays down aa follows : — > u Para* 78 — The husband 

efifbjr 

and so does the wid m when s e lias a child born of her womb or 
child's child. But when she has no child* or when a child was 
bum to her, but died before the deeea .e of bar hu-hand, then mo 
is entitled to a fourth share in the personal estate only* including 
household effects, trees, building-, etc.; she take- to interest in 
the landed property. When there are several widows, they take 
the fourth of the personal estate equally. But when he' widow 
has children, she takes |th of both personal and real property* 
If the children, however, be not of her womb, she is not entitled 
to |th of the real estate.** 

But it has been contended for the respondents, that it is 
immaterial whether Ashraf-ul-nissa had a daughter or not ; that 
as she was in possession of half of Lohari in lieu of her dower, 
she could in that right convey a good title by the sale-deed of 
the 27th May 1853. This is the position which was definitely 
taken up by the counsel for the respondents at the hearing before 
us, and this is the interpretation which ho asks us to put on park. 

7 of the written statement — ( Vide paper book, page 10). In 
support of his argument he again referred us to the sale-deed of 
27th May 1853, to be found at page SIR. In the sale-deed Syed 
Inayat Husain, Mukhtiar of Musammat Ashraf-ul-nissa, set 
forth as follows ; — 

u My client/* is. Ashraf-ul-nissa, u remained the heir of 
half the estate of the deceased in lieu of the dower debt,** arid 
goes on to say that as her husband died heavily involved and she 
had to satisfy the decrees against his estate, she makes an absolute 
sale of the 10 bis was share, including the mortgaged property as 
well as property which was not mortgaged, owned by her and 
situate in Lohari, to Baldeo Sahai, son of Shoo Lai, for Rs. 75,000. 
Assuming that Musammat Ashraf-uLnissa had a claim against 
her husband's estate for unpaid dower and that in this right she 
considered herself entitled to deal with 10 bis was of mauza Lohari 
and that she transferred whatever right she had under the sale- 
deed to Baldeo Sakai, the question is— what k the legal effect of 
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The appellants at once answer this by referring us to 
— Mmsumat Helm Bachun v. Sheikh Hamid Hossem (1), in 
r ” which case a Muhammadan widow, whose husband died without 
issue, had been put in possession of her husband’s estate by the 
Collector’s Court as a co-heir and for her deferred dower, and 
the question arose as to her position. 

Their Lordships of the Privy Council at page 884 lay down 
the law as follows : — “ But the appellant having obtained actual 
and lawful possession of the estates under a claim to hold them 
as heir, and for her dower, their Lordships are of opinion that she 
is entitled to retain that possession until her dower is satisfied, 
and the respondents cannot recover the possession of their shares 
unless that satisfaction has taken place.” “ It is not necessary 
to say, whether this right of the widow in possession is a lien in 
the strict sense of the term, though no doubt the right is so stated 
in the judgment of the High Court in the case of Ahmed Hossein 
v. Khodeja (2). Whatever the right may be called, it appears to 
be founded on the power of the widow, as a creditor for her dower, 
to hold the property of her husband of which she has lawfully, 
and without force or fraud, obtained possession, until her debt is 
satisfied, with the liability to account to those entitled to the pro- 
perty subject to the claims for the profits received.” 

It will be seen that this is a much stronger case than the one 
before us. The lady was in actual and lawful possession (a status 
to which Musammat Ashraf-ul-nissa, it is admitted, never attained, 
possession having remained all along with the mortgagees), and 
yet the utmost right assigned to her is that of a creditor to hold 
certain property until her debt is satisfied, with the liability to 
account to those entitled to the property. Such a right could 
never be transferable. It is nothing more than an interest in 
property restricted in its enjoyment to the owner personally, 
and the transfer of any such right is prohibited by section 6, 
clause (d) of the Transfer of Property Act, No. IV of 1882. 

Furthermore, we have held in this Court that such rights are 
- fcoither inheritable nor transferable— see the decision in Hadi 
Mi y* Akbar AH (8). 


ri) rill® M M OO. I. A., 377, (2) 0868) 10 W, -R. # 360* 

{%> (1898) I, I* B., 20 AH., 262. 
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The next aigmr.ent that was addressed ,to u§ by the 
respondent was directed to showing that BuMeo Saha! had acquired 
a title by advene po.-s^Aon* . ■ . . 

[The discussion of the evidence on this point is omitted,] 

In short we find that the separation between father and son 
was one merely of convenience, and that the family remained to 
all intents and purposes a joint family. 

This finding at which wo have arrived disposes of the whole 
argument as to Babko Sahara having acquired a title by adverse 
possession. When Baldeo SahaPs name was entered in 1863 as 
owner, he came to the property as no independent stranger, but 
as a mortgagee. 

This brings us to the question Gan a mortgagee by any act 
of his own render his possession adverse to the mortgagor during 
the continuance of the mortgage? And our answer is in the 
negative. The ruling in Khiarajmal v. Daim (1) seems to us 
conclusive on the point The following are the remarks which 
support this view;™ 

i{ Their 'Lordships are satisfied that possession has been that of 
the mortgagees throughout, and the question at issue is exclusively 
one between mortgagor and mortgagee. As between them neither 
exclusive possession by the mortgagee for any length of time 
short of the statutory period of 60 years, nor any acquiescence by 
the mortgagor not amounting to a release of the equity of redemp- 
tion, will be a bar of defence to a suit for redemption, if the 
parties are otherwise entitled to redeem ” 

We have now only to consider the third principal point in 
this case, viz., as to the remaining 10 biswas — were they actually 
sold and purchased by Shea Labor not? The case for the ap- 
pellant is that they were not sold, but only die rights of Musam- 
mat Umda therein were sold. Our answer to this question will 
depend upon the view we take of the documentary evidence at 
pages 20, 21 and 22- A, On a perusal of this evidence we agree 
with the lower Court that It proves that the remaining 10 hiswas 
of Lohari were actually sold and purchased by Sheo Lai at the 
auction sale of the 30th of March 1854, an d that he has been in 
possession ever since. It is argued that such sale would be 
(I) (1904) X. L. XL, 32 Calc* 290, at p. 312, 
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ineffectual as against the daughters of Musammat Umcla Begam, 
because the decrees which had been obtained,, and which are to be 
found at page 20-A, were invalid as against them, they not 
having been properly represented in those suits ; that an Imarnia 
mother cannot, under any circumstances, be the lawful guardian 
of her minor children, and a passage in Baillie's Muhammadan 
Law, Imarnia, page 282, was relied on. It was also urged that 
it is doubtful whether at the time when the decrees were obtained 
a Civil Court in these Provinces had the power of appointing a 
guardian ad litem , but that in any case, even if it is assumed that 
the minors were properly represented in those suits by their mother 
that representation cannot be held to extend to the sale proceed- 
ings* We think that we ought to presume that Musammat 
TJmda was appointed by the Court to act in those suits as guar- 
dian of her minor children, and we also think that the power to 
appoint a guardian ad litem is inherent in every court of civil 
jurisdiction. The sale proceedings were a continuation of the 
suit which had been brought, and the decrees which had been ob- 
tained, against Musammat Umda in her own right and as guar- 
dian of her infant daughters. The property actually sold, namely, 
the 10 biswas, was not her share alone, but was the joint shares 
of the mother and the minors, in other words, of the judgment- 
debtors j Sheo Lai paid full consideration, and his good faith has 
not in any way been impugned. He has been in possession for 
oyer fifty years. We decide the third point in favour of the res- 
pondents, On the result the plaintiffs' appeal will be allowed so 
far as the 10 biswas purchased by Baldeo Sahai are concerned • 
but as to the remaining 10 biswas their appeal will be dismissed. 
Costs will be in proportion to the success and failure of this appeal. 
We accordingly set aside the decree of the Court below so far as 
it dismissed the plaintiffs' claim to he allowed to redeem the 10 
biswas of Lohari which were sold to Baldeo Sahai and remand 
the case to that Court with directions to readmit the suit under 
its original number in the register and dispose of it on the merits 
in accordance with what we have above set out. 

Appeal decreed and cause remanded * 
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Mr, JtugHce GriJJti t. 

CHHANNU LATH Deibkbakj) « ASHA It FI LAL A** **0**,.*^ 

■ PMTirtiFf )*• ■ ■ : ; ; - 

J(<?2 Fo. xni/o/ 1878 (Legal Practitioner t* Act ), tec Hon 

Agreement to allow h? ml feet to Be $«f nff rnainti mmm arftw ^*^***— • 
f leader % a •£&*«»£. 

A client advanced cert alts money to % pleader win sabi«t|TmnV!y % 
fot Hie lender in virions cawes* On suit bv the Icarlc* to rccnfn^ hp^ % , 

■ [ : . ti | n |: 

tins pleader set up an agreement cnHtting !um *o set off against t h^ ( 
borrowed his fees for professional, services, Pfcfd that ibti 
entitled to a set-off in the shape of reasonable- remane rat ion f 0r ’* WAM 
actually rendered although there was no such agreement; as retjnS,.^ rTlCl '" 1 
Legal Practitioners* Act-, section 28. Baglmmt'h Saran -Singh v. ^ ^he 

and Mazund'din v. Karim JSaJshth (2) referred to. "" 

lH tins case one Jawahir Lai, who was a pleader co Tn?:y 1r , 
practice at Agra, borrowed a sum of Rs. 1,200 from Chh8t rnil 
and executed two promissory notes for the amount. C3 Inf- ^ 

La! instituted a suit to recover the amount of the promf* ai3n ' 13 
notes, and at or about the same time Jawahir Lai and Jbf s ^ ,8s ^ r J 
Asharfi Lai, who was joint with him, instituted a suit a > *■ ' ^ 
Ohhannu Lai for a declaration that the amount due o n ^ 

misery notes had been satisfied out of the remuneration 
them on account of their professional services to Chb ai 1?:it4 * ^ 
The Court of first instance (Subordinate Judge of Agra) dLp r ^ j 
of both suits at one and the same trial. It decreed, Ohf la 
LaPs suit in part, deducting from the amount of his e]a| lr| 
remuneration found to be actually due to Jawahir Lai and A si r 
Lai for professional services in cases in which thev were «**,,*, * 1 

to appear on behalf of Ohhannu Lai. Both sides appealed^ 
the District Judge, who, however, dismissed both appeals and 
confirmed the decree of the first Court. The present app© a | 
brought by Ohhannu Lai in the suit of Jawahir Lai and 
Lai - " "” ,ar S 

Pandit At. L* Sandal, for the appellant. 

r | la Kedar Waih, for the respondents. 

Gbtfftst, J,— One Jawahir Lai, the respondent, who ■***« 
pleader commencing practice at Agra* borrowed a sum of TR^ | c> 

# Second Appeal Nf». 850 of 1 One* front a decree of 1L W. Lyl,7 
pjgfrict Judge of Agn. dated tHo 12lh of Juno IOC 8, confirming- $, J ******* 
of MnnOu Shankar Lai, Subordinate Judge of Agr», dated the I*h f ris ® 

Jlay 1005. • h of 

(X) (1900) I. h. It, 28 AH., 704. (2) (1390) 7. h, R, 12 All., l6 ^ 
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from Chhannu La], the present appellant, and executed two pro- 
missory notes for that amount. Chhaunu Lai instituted a suit 
to recover the amount of the promissory notes, and at or about 
the same time Jawahir Lai, with his brother Asharfi Lai, who 
is found to be joint with Jawahir Lai, instituted a suit against 
Chhaunu La! for a declaration that the amount due had been 
paid out of the remuneration payable to them on account of their 
professional services to Chhaunu Lai. Both suits were disposed 
of in one and the same trial by the Court of first instance, which 
decreed Chhannu LaPs suit in part, deducting from the amount 
of his claim the remuneration found to be actually due to Jawahir 
Lai and his brother Asharfi Lai for professional services in cases 
in which they were engaged to appear on behalf of Chhannu Lai. 
Both parties appealed to the District J udge, who has dismissed 
both appeals and confirmed the decree of the Court of first 
instance. In second appeal it is contended on behalf of the 
appellant, Chhannu Lai, that the respondents, Jawahir Lai and 
Asharfi Lai, rely upon a special agreement ; that this special 
agreement, not being in writing, was in contravention of the 
provisions of section 28 of the Legal Practitioners* Act, and that 
therefore their suit, which is based upon that special agreement, 
is not maintainable. Further objection is taken that the suit 
brought by Asharfi Lai and Jawahir Lai is bad for misjoinder 
of parties. As to this objection, it does not appear that Chhannu 
Lai was in any way prejudiced by Asharfi Lai appearing as a 
plaintiff in the suit in which Asharfi Lai was undoubtedly 
interested as a member of a Joint Hindu family. On the ques- 
tion as to the interpretation of section 28 of the Legal Practi- 
tioners* Act, I arn referred by the learned vakils for the parties 
to the ruling in Eaghunath Saran Singh v. Sri Earn (1), in 
which it was held : — “The Legislature intended by this section 
that all special agreements between a pleader and his client 
should be in writing, signed and filed according to the provisions 
of the section. It intended at the same time to leave the pleader 
his full right to recover from his client his reasonable and proper 
fees for work actually done for the client and also all money 
duly and properly disbursed on his behalf. If a pleader relies 
(I) (1890) I. L. B., 12 AIL, 169. 
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on an express or special agreement, he must prove one made in 
accordance with the provisions of the section/ 1 Further on in 
the same judgment the ruling reported in Ritsi*wi"din v* 
Karim Bakhsh (!) is rpi ded with approval In the laffer 
ruling Mr, Just, ice St might hold<, in ivgud to sections 2S, 29 
and 90 ' f the Leiral IVmcitt *rer\T Act, that ** what fit w ^AWns, 
in mv opinion, did was f j m ike pr nibon- f a* agio* molds tmufe 
between pleaders and fheir client which relate t< ihc pay f mo if. 
of remuneration in exens-mf an I apart frnn *h n amwmt ail need 
in the taxation/* 'Flu 1 ici n or Uu inwrpnw it ion pit up n the 
provisions of recti on 2s of tV* Lc/ul IWwt H Wuw/ Act by a 
Division Bench in this Court in a ruling which has been approved 
by a Full Bench, 1 am bound to follow it* The alleged agree- 
ment is set out in paragraphs.. 1 and 2 of the plaint fifed by 
Asharfi Lai and Jawahir Lai, and according to this agreement 
the, sums due to thorn as their fees in eases in which mkxlat- 
namas were filed, wore to be set off against f he loan of Ja ra’dr 
Lab This appears to have Wen an agreement relating to the 
manner in which payment for future' .services was to '-be made* 
and possibly* were the matter res integra, I would ho inclined 
to hold that the agreement is not a valid one, not having 
been made in writing and signed and filed as provided for by 
section 28, I am, however, as said above* bound to follow the 
interpretation put upon the section in the ruling referred to 
above. It has been found as a fact that the defendants did 
render professional sendees to Chhanuu Ltd* am! the amount 
due to them on account of these services has been prow d by the 
certificates filed in each ease. The fact of their engagement is. 
also proved by the production of the vafatlui'nffma, which pro- 
vided that they were to be remunerated at the legal fees. In 
my opinion the grounds taken by the appellant must fail* and I 
must therefore dismiss this appeal, the appellant to pay respon- 
dents* costs. 

V . vC.b Jlpp&tl ■d%$ii¥b8Stdm 

(l) (1890) t, L. B., 12, Alb, 160. . 
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Before Sir George Know, Acting Chief Justice, and Mr / Justice Billon . 

BTIDH SINGH and othsbs (Dependants) v. PARBATI (Pdaintot).* 

Act Wo, V of 1882 (Indian Basements Act J 3 section 60 -Land-holder and 
tenant — Occupation of building site in aba&i — Erection of permanent 
building — Suit for ejectment. 

The defendants were found on the evidence to be tenants at will of the 
plaintiff of land in the abadi, the land having been allotted to their ancestors 
on condition of thoir rendering, service as patwaris. The defendants had 
ceased to perform the duties of patwaris, but still occupied the land, and had 
built houses thereon of a permanent character. .Held on suit by tho zamindar 
to eject the defendants, who had denied the ssamindar’s title, that the prin- 
ciples laid down in Beni Bam v. Kundan Lai (1) applied, and that there was no 
inch conduct on tho part of tho zamindir as would justify the inference that 
she had contracted that the right of tenancy under which the defendants ori- 
ginally obtained possession of the land should be changed into a permanent 
fight of occupation ; neither could the defendants pray in aid section 60 of 
the Indian Easements Act, 1882. Meld also that the acquisition pending the 
suit by ono of the defendants of a share in the village in which the land in 
suit was situate did not give tho defendants any title to retain possession of 
the site in the abadi from which the plaintiff was suing to eject them. 

This was a suit for recovery of possession of certain plots of 
land by demolition of a house and removal of the materials. The 
plaintiff came into Court alleging that she was, in consequence 
of a partition, proprietor of a separate share in a village called 
Lohari, that the defendants were her tenants; that the ancestor 
of the defendants had been allowed to settle in the village and to 
occupy plot No. 3 in the khasra of the settlement of 1862 as a 
dwelling house, and to hold possession of plot No. 99 in the same 
khasra for the purposes of a shop and the tying up of their cattle 
as tenants ; that about 10 or 11 years ago the plaintiff appointed 
defendant No. 1 as his karinda and put him in charge of Lohari 
circle, and that in his capacity of karinda the defendant had full 
control over the plain ti IPs share in the inhabited part of the 
village as well as in the waste lands » that about S or 9 years ago 
the defendants encroached on plots 71 and 72, which are at the 
back of plot No. 99, by extending their dwelling-house in that 
direction. The plaintiff did not object to their doing this so long 
as defendant No. 1 was her karinda, but he ceased to be so, and 



* First Appeal No. 127 of 1905, from a’decree of Babu Madbo Das, Sub- 
ordinate Judge of Saharanpnr, dated the 14th of September 1904. 
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the defendants denied her title to the land in question, Hence 
the present suit, .■ a v 

1 he defence was that the defendants and their ancestors had 
been in possession for over fifty years, and were not ordinary 
tenants at will, that the ancestors of the defendants were patwa- 
ris in this village, and with the consent of the former owners 
and mxnindars, who were Muhammadans, and from whom the 
plaintiff was a transferee, they permanently took up their rad- 
deuce in the village; that all the plots in dispute have been in 
their possession as patwaris * that the plaintiff and her prede- 
cessors in title admitted the permanent nature* of their possession ; 
that the defendants and their predecessor, relying on this admis- 
sion and with the knowledge and acquiescence of the plaintiff and 
her predecessors, built houses at a cost of Its. 10,000, and that 
they were, therefore, not liable to be ejected. 

The first Court (Subordinate Judge of Saharanpur) gave the 
plaintiffs a decree for ejectment of the defendants. The defen- 
dants appealed to the High Court, 

Bafau Jogindro Math Ghaudhri , Pandit Moll Lai Mehru } 
Maulvi Ghulam Mujiaba and Pandit Mohan Ltd Mekm } for 
the appellants, 

Mr. Kavamat Husain and the ilon’kle Pandit Similar Lai, 
for the respondents. 

Knox, Acting C.J,, and Dillon, J.— The suit out of which 
this appeal has arisen was brought by the plaintiff respondent for 
possession of certain plots of land by demoliiiou of u house and 
removal of the materials. The plaintiff came into Corn! alleging 
that she is, in consequence of a partition, proprietor of a separate 
share in Lohari, and that the defendants are her tenants ; that the 
ancestor of the defendants had been allowed to settle in the vil- 
lage and to occupy plot No. 8 in the khasra in the settlement of 
1862 as a dwelling house and to hold possession of plot No, 99 in 
the same khasra for the purposes of a shop and the tying up of 
their cattle as tenants $ that about 10 or 11 years ago the plaintiff 
appointed defendant No. 1 as her karinda and put him in charge 
of Lohari circle, and that in his capacity of karinda the defendant 
had full control over plaintiffs share in the in habited part of the 
village us well as in the waste lands; that ubau S ox 9 year? ago 
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the defendants encroached on plots Nos. 71 and 72, which are at 
the back of plot No. 99, by extending their dwelling house in that 
direction. The plaintiff did not object to their doing this, while 
defendant No. 1 was her karinda, but now that he is no longer 
so and also because the defendants had denied her title to the 
land in question, she brings this suit for ejectment and possession. 
The defence was that the defendants and their ancestors have been 
living in this village for over fifty years ; that they are not dnd 
never have been ordinary tenants at will ; that tho ancestors of the 
defendants were patwaris in this village, and with the consent 
of the former owners and zamindars, who were Muhammadans, 
and from whom the plaintiff' is a transferee, they permanently 
took np their residence in the village ; that all the plots ih dispute 
have been in their possession in their capacity of patwaris ; that 
the plaintiff and her predecessors admitted the permanent nature 
of their possession ; that the defendants and their predecessor 
relying on this admission and with the knowledge and acquies- 
cence of the plaintiff and her predecessors built houses at the cost 
of Es. 10,000, and that they are not, therefore, liable to be ejected. 
It is of great importance to bear in mind the position that was 
taken up in the Court below, because at the hearing of the appeal 
before us it was argued by the learned advocate for the appellant 
that the defendants were licensees, anti that it having been found 
by the Court below that the defendants had erected buildings at 
a cost of four thousand rupees, plaintiff could not, under the pro- 
visions of section 60 of the Easements Act, sue for ejectment. 
It was further argued that the defendant, Budh Singh, was now 
by our judgment in First Appeal No. 222 of 1904 ( Supra p. 640) 
himself a co-sharer in the village, and that as such he was as 
much entitled to build on any part of the common land as plaintiff 
herself. It was further urged that even if we held that defen- 
dants were tenants, plaintiff had no cause of action because 
the defendants had not denied her title as owner. In reply 
it was urged for the plaintiff respondent that the position that 
the defendants were only licensees had been taken for the first 
time at the hearing of this appeal, and that it was inconsistent 
with the ease that had been set up by the defendants in the Court 
below, where it had been alleged by them that they had a 
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permanent tenancy or grant in perpetuity j that- even if defendant! %m7 
bad originally got possession of the land as licensees from the 
plaintiffs predecessors, the plaintiff as transferee from them was * 
not, under section 59 of the 'Easements Act, bound by such 
license, and finally that the evidence relied on by the plaintiff ns 
constituting a derm J m her line, vl ex f ev- b and i^fofofofo 
challenge her righ s a owner of the land in diqmu\ It* will be 
seen from what we have stated above that the principal points for 
determination in this appeal are— (1) What' was the status of the 
defendant/ ancestor when he first settled in the village? (2) If 
the status be only that of an ordinary tenant, does the fact that 
defendant lS r o. 1, recently (after the filing of the suit) became a 
co-sharer entitle him to resist the plaintiffs claim lor' possession? 

(8) Has there been such a denial of the plaintiffs title as to give 
her a cause of action ? 

To deal with these pleas in the above order. The first plea 
is really the important one, and the whole case turns on our 
finding on this pica. The plaintiff* has throughout alleged, and 
still alleges, that the defendants are mere tenants at will The 
account which she gives of their .entry into the village is a pro- 
bable one and is to a great extent confirmed by what the defen- 
dants say, They were invited into the village as patwaris and 
given a spot on which to live, on condition of their performing 
this duty, i,e. the duty of the pat war! off the village* The 
present patwari, Bakhta war Singh, who has been patwari for 
the last sixteen or seventeen years, would be manifestly in a 
position to know something about their status : to acquire such 
knowledge is part of Isis work as patwari and lies within the vw, 

range oi his ordinary duties. The defendants in cross -examin- 
ation put questions to him and elicited from him that he hud 
heard that the grandfather of Budh Singh was the patwari of 
the village. The defendant, Budh Singh, makes some very 
important statements in his evidence which will be found on page 
8 of the appellant’s book. When a-ked about Ids origin ho 
replies : — (t My ancestors have m\u living in : fo village J* r four 
generations. They have been living there not only from the time 
of Baldeo Sahai but also from the time of the Saiykls. I am a 


tenant of Musammafc Parboil 


I am a tenant of hers ■■as regards 
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the houses situate on her land, and a tenant of Similar as regards 
the houses situate on her land* I do not render any service as a 
tenant of Parbati. I am a karinda of Musammat Parbati. I 
was in charge of the management of the mauza Lohari for one 
year.” 

The learned advocate for the appellants tried to explain away 
this evidence by arguing that the word “ ryot,” which occurs 
therein/ and which has been translated “ tenant ” does not neces- 
sarily mean a tenant as understood in the Land Revenue and 
Tenancy Acts. The obvious answer to this argument is that the 
word as ordinarily used and ordinarily understood in these Pro- 
vinces does mean an agricultural tenant : it is in our experience 
the word invariably used to connote the relation of tenant to a 
land-holder. No other word was suggested as being the word 
generally used for this purpose. It might be urged that there is 
nothing to show that Bixdh Singh’s ancestors ever paid money 
rent to the zamindars, but the payment of money rent is not the 
only sign of a tenant. Tenants who render service to the land- 
holder are tenants through the service they thus render (compare 
section 4, clause 3, of Act No. II of 1901). Further, there is the 
statement made by the pleader for the defendants to be found at 
page 11 of the respondent’s book iu which he stated “ that at the 
time of construction of the houses sought to be demolished, the 
defendants were not the zamindars, but that they were his 
(zamindar’s) permanent ryots ; that till the time they (defendants) 
purchased the zamindari they remained the ryots of the zamindar 
for the time being ; that they were the ryots of the plaintiffs also, 
and that their status as a ryot was such as has been mentioned 
in the written statement.” Considering all this evidence and all 
that has been urged on behalf of the defendants, we find that the 
defendants are tenants at will of the land in dispute. We find 
that the land was allotted to them on the condition of their ren- 
dering service as patwaris, and that though they and their pre- 
decessors in interest have ceased to occupy that office, they still 
are tenants at will. They have set up the position that they are 
permanent tenants, and, as such, not liable to be disturbed. • It 
is go far as our experience goes, and the contrary has not been 
■ phown, a very unusual thing to find 1 a person who has no other ' 
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holding in the village than a plot in the abaci! a permanent 
tenant* Such a holding implies a grant of some kind, and it was 
for the appellants to have established such a grant* This they 
have failed to do* At the time when the suit was brought, upon 
our finding recorded above, the plaintiffs were, unless the defen- 
dants could show acquiescence or some similar plea, entitled to 
call upon the defendants to quit their holding on the ground that 
the purposes ff.tr which the holding was required no longer 
existed. 

The suit out of which this appeal arise- was instituted on the 7th 
of March 1903. On the 3rd of Juno Budh Singh, the principal 
defendant, purchased a certain specified share in Lohari. 

Was the plaintiff’s position in any way altered by this belated 
purchase on the part of the defendants ? We think not. We find 
that she was still entitled to interfere and obtain restoration of 
the land to its former condition* Sea the ruling in Doulut 
Earn v* Tara (1). 

But it is urged by the learned advocate for the appellants that 
the plaintiff or her predecessors in interest must by their conduct 
be held to have acquiesced in the erection of these buildings and 
are, therefore, equitably estopped : from enforcing their removal* 
It has been very clearly laid down by their Lordships of the 
Privy Council in Beni Earn v. Kwndan Lai (2) that a lessor is 
not restrained by any rule of equity from bringing a suit to evict 
a tenant, the terms of whose lease have expired, merely by reason 
of that tenant’s having erected permanent structures on the land 
leased, such building having been within the knowledge of the 
lessor and there not having been any interference on his part to 
prevent it. As their Lordship- point out $ — “ In order to raise 
the equitable estoppel which was enforced against the appellants 
by both the appellate Courts below, it was incumbent upon the 
respondents to show that the conduct of the owner, whether con- 
sisting in abstinence from interfering, or in active inff rventioti. 
was sufficient to justify the legal inference that they had, by plain 
implication, contracted that the right of tenancy under which 
the lessees originally obtained possession of the land should be 
changed into a perpetual right of occupation/* It is true that 
(1) H,*W* P„ EL 0. Hep,, XS66, 12, (2) (1890) L L, R.» 21 All, 498, 
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this was a case in which a tenant held under a lease which had 
expired by the time the suit was brought, but the principles laid 
down appear to ns to apply with equal force to the case before 
ns. There is no doubt that the learned advocate for the appel- 
lants has felt all these difficulties which surround his position, 
and that they have led him to adopt the argument that the ap- 
pellants were not tenants, but licensees holding under a license 
from the predecessors in interest of the respondent. This view 
of the ease was never raised in the Court below. The deposition 
of Budh Singh himself to which we have already referred is 
opposed to such a view, and it is a view which up to the present 
has not found favour in this Court (Of. Punna v. Nazir Husain , 
Weekly Notes, 1902, p. 60). 

The view which we have taken, i.e. that the plaintiff is 
land-holder and the defendants are tenants at will whom she 
seeks to eject on the ground that they are no longer required to, 
and do not, perform the services for which they obtained their 
holding, renders it almost unnecessary to consider the third plea, 
but after considering the evidence we do find that on more than 
one instance the defendants have challenged plaintiff's title, thus 
giving her a cause of action and a right to call upon the Civil 
Courts to eject the defendants. 

We accordingly dismiss the appeal, but under the special 
circumstances direct that each party bear his own costs through- 
out, This order of ours is without prejudice to the rights, 
whatever they may be, acquired by the appellants under their 
purchase in June 1903, should they hereafter proceed to partition. 

Appea l dismissed. 
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Sefota Sir George Knox, Acting Chief Justice, and Mr, Justice Richorde, 
SAM« RAM (Pkfetoast) t>. BRIJ BIT. AS (PlMimi>F).« 

Civil Procedure Code, section SX>2— Remand- Appeal from order of remand 
after decision of the fin if. in &^-}rd>>nr>- therewith, 

Wdd that bo appeal will lie from an order of remand passed under section 
f>62 of the Code of Civil Procedure if mch appeal i« filed after the suit In® la 
compliance with the order of remind been decided and no appeal ft preferred 
from the decree in the suit* 'Mndhn Sudan Sen r, jfiCnmini Kant a Sen (1) 
followed Eamr&tvaf Sintfi v, Shea din Sin < ft, (2) distinguished, 

Ik film case the pi untitf brought a *nifc in' pre-emption, which 
was dismissed on the 8th of June' 19 Of:} hy the Court of first 
instance. The plaintiff appealed, an 1 on the 10th of September 
1906 the suit was remande I* On the 9th of November 1906 the 
first Court on remand decreed the suit* The 'defendant did not 
appeal against the decree in the' suit, but on the 1st of December 
1908, that is to say, after the order of remand had been complied 
with and the suit reheard, appealed against the order of remand 
only* On this appeal a preliminary objection was taken to the 
effect that no appeal would lie under the tircu instances against 
the order, of remand, 

Munsfai Gidzari Lai , for she appellant* 

Baba Jog indr o Math Ghavdhvi and Lala Keda r for 
the respondent 

Knox, Acting 0, J., and Rxcita&ds, J This is an appeal 

from an order of remand. The suit was a suit for pre-empt ion and 
on the 8th of June 190$ tho Court of first instance dismissed the 
suit* The plaintiff appealed, and on the 10th of September 1900 
the suit wan remanded. On the 9th of November 1900 the Court 
of first in.4.mee on remand decreed the suit, The present appeal 
is not taken against the decree that was made on the 9th of Nov- 
ember 19U8. it b an appeal filed against tho order of remand, and 
the appeal was nut file! until after the decree of the 9th Novem- 
ber 1906 was actually made. The appeal was filed on the 1st De- 
cember 1900. The appellant appeared on the hearing of the suit 
on remand. A preliminary objection is now rai-e I by Mr. Kedar 
Walk on behalf of the respondent that the present appeal cannot be 
sustained under the circumstances mentioned. Ho has cited the 

First Appeal No. 124 of 1006, f rom an order of 0. I). Stool, Esq,, District 
Judge of Slrnh jahanpnr, dated the 10th of September 1900, 

(1) (1906) 9 C. W. SOS. . (%) (1889) l. Ii, E. # 13 Alb, 610, 
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case of tfwfon Sen v.KmniniRanla Sen (1). In tin's case 

under circumstances which cannot be distinguished from the ease 
before us, a similar preliminary objection was taken and allowed 
by the Court. Mr. Guhari Lai on the other side cites the Full 
Bench Ruling of liameswar Singh v. Sheodin Singh (2). In that 
ease there had been an order of remand ; the suit had been reheard 
by the Court of first instance who had made a decree. There 
was a second appeal to the lower appellate Court, which confirmed 
fbe decree of the Court of first instance, and then there was an 
appeal against the second decree of the lower appellate Court, 
The Court there allowed the appellants to question the order of 
remand, but the appeal in that case was an appeal from a final 
decree and not an appeal from an order of remand. The case, 
therefore, is quite different from the present and does not apply. 
If we are now to hear this appeal, the decree that was made on the 
9th November 1906 would still remain. Having allowed that 
decree to be made, the proper course was to appeal against that 
decree and at the hearing of the appeal to take such exception 
to the order of remand as the law permits, as was done in the 
Full Bench case to which we just now referred. We allow the 
preliminary objection, and in consequence w r e dismiss the appeal 
with costs. 

Appeal dismissed . 


Before Mf. Justice Billon and Mr . Justice Griffin, 

ALX SHER KHAN (Defendant) v. AHMAD ULLAH KHAN 
AND 0THEES (PXAIKTIFrs).* 

Civil Procedure Code , section &QQ~~Bemand — Return to remand to be made by 
the Court originally seised of the case — Jurisdiction. 

Meld that when issues are remitted for trial under section 566 of the 
Code of Civil Procedure such issues are triable only by the Court which wag 
originally seised of the case. The principle of Sabri v. GanesU{ 1) followed. 

Tins was a suit for profits brought by the plaintiffs res- 
pondents, who were co-sharers, against the defendant appellant, 
who was the lambardar, for the years 1809 and 1310 Fasli. They 

•Second Appeal No. 984 of 1905 from a decree of G. C. Uadhwar, Esq., 
Additional District Judge of Saharanpur, dated the 21st of August 1905, 
modifying a decree of Munshi Maksud Ali Khan, Assistant Collector!’ 1st Class, 
of Muzaffarnagar, dated the 18th of July 1904. 

(1) (1905) 9 C. W. N. 895. (2) (1883j I. L. R., 12 All., 510. 

(1) (1891)1. L. R., 14 AIL, 23. 
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claimed Es. 260 on account of such profits. The suit was tried 
by the Assistant Collector of the Kairana sub-division in the 
district of Muzaffarnagar, who gave the plaintiffs a decree for 
Es. 135. They appealed to the District Judge, and ultimately the 
appeal came on for hearing before the Additional Judge of 
Saharan pur. By an order, dated the 24 th of January 1905, 
under section 566 of the Code of Civil Procedure, he remanded 
the ease to the Court which had tried it for findings upon certain 
issues and for the taking of additional evidence. The case then 
apparently found its way (ho w, it dil not appear, but presumably 
under an order passed by the Collector) into the Court of the 
Assistant Collector of the <{ headquarters pargana.” At the very 
earliest opportunity the defendant appellant objected to the 
jurisdiction of the Court, but his objection was overruled. The 
fresh evidence directed to be taken was so taken, and, together 
with the findings thereon, was returned to the Court of the Dis- 
trict Judge of Saharanpur. Those findings were entirely in favour 
of the defendant appellant, who did not renew his objection in the 
lower appellate Court a 3 to the jurisdiction of the Assistant 
Collector. The lower appellate Court after clue consideration 
of the evidence and the findings gave the plaintiffs a decree for 
a somewhat larger amount than had been given to them by the 
Assistant Collector in the fir^fc instance and modified the decree 
accordingly. The defendant appealed to the High Court, and the 
only plea that was urged was that the Court of the Assistant 
Collector of the cc headquarters pargana,” Muzaffarnagar, had 
no jurisdiction to try the issues which had been remitted by the 
lower appellate Court, and that therefore all subsequent proceed- 
ings were null and void. 

Mr. Karamat Husain, for the appellant. 

Mr. Abdul Majid , for the respondents. 

Dillon and Griffin, JJ. — This appeal arises out of a suit 
for profits which was brought by the plaintiffs respondents, 
who are co-sharers, against the defendant appellant, who is the 
lambardar, for the years 1809 and 1310 F. They claimed Rs. 260 
on account of such profits. The suit was tried by the Assistant 
Collector of the Kairana sub- division in the district of Muzaffar- 
nagar, who gave the plaintiffs a decree for Rs. 135. They 
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appealed to the District Judge, and ultimately the appeal came 
on for hearing before the Additional Judge of Saharan pur. 
By an order, dated the 24th of January 1905, under section 566 
of the Code of Civil Procedure, he remanded the case to the 
Court which had tried it for findings upon certain issues and for 
the taking of additional evidence. The case then apparently 
found its way (how, it does not appear) to the Court of the 
Assistant Collector of the “headquarters pargana. ” We may 
assume that it was by an order passed by the Collector. At the 
very earliest opportunity the defendant appellant objected to the 
jurisdiction of the Court, but his objection w as overruled. The 
fresh evidence directed to be taken was so taken and, together 
with the findings thereon, was returned to the Court of the District 
Judge of Saharanpur. Those findings were entirely in favour of the 
defendant appellant, who did not renew his objection in the lower 
appellate Court as to the jurisdiction of the Assistant Collector. 
The lower appellate Court after due consideration of the evidence 
and the findings gave the plaintiffs a decree for a somewhat 
larger amount than had been given to them by the Assistant 
Collector in the first instance and modified the decree accordingly. 
The defendant Las now appealed to this Court, and the only plea 
that has been urged is that the Court of the Assistant Collector 
of the “ headquarters pargana, Muzaffarnagar, had no juris- 
diction to try the issues which had been remitted by tie lower 
appellate Court, and that therefore all subsequent proceedings are 
null and void. 

The learned counsel who appeared on behalf of the appellant 
called our attention to the ruling in tie case of Sabri v. Qanebhi 
(Ij. We Lave carefully considered that case, and though it is not 
exactly on all fours w T ith the case before us, we think that its 
principle applies. Furthermore, it seems to us upon consideration 
of section 566 of the Code of Civil Procedure, that it clearly lays 
down that the issues remitted for trial under that section are 
triable only by the Court which was originally seised of the case. 
It was argued by the learned counsel who appeared on behalf of 
the plaintiffs respondents that the defective procedure in this 
case amounted to a meie irregularity, and as such was covered by 
(X) ( 1801 ) I. L, E. s n All, 23. 
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the provisions of section 578 of the Cede of Civil Procedure. 
The appellant's objection is, no doubt, a very technical one, 
but we are of opinion that the defective pioeedure amounted to 
something more than a mere irregularity. We think that the 
Court which carried out the remand order had no jurisdiction to 
try the issues remitted by the lower appellate Court, and that 
therefore section 578 does not apply to this case. In this view 
we allow the appeal, set aside the order of the Court below and 
we direct that Court to restore the appeal to its original number 
in the register of appeals, and to take it up at the stage at 
which it had arrived when the order of remand was passed on the 
24ih of January 1905 and to deal with it according to law. The 
costs of this appeal will be the corts in the cause. 


Before Sir George Knox, Acting Chief Justice, and Mr. Justice Billon. 

SHEO PRASAD and another (Plaintiffs) v. AYA RAM and others 
(Defendants.)* 

Hindu, lam— Religious endowment — Right to appoint manager. 

According to Hindu Uw, when a religious endowment has been founded, 
the right to appoint a manager or superintendent remains in the founder 
and his descendants, unless there is evidence to show that the founder or his 
descendants have made any inconsistent disposition. Gossamee Sree Gree~ 
dharreejee v . Rumanlolljee Gossamee (1), Sheoratan Kunwari v. Ram Barg ash 
(2) and Mussumat Jai Bansi Kumoar v. Chattar Bhari Sing (3) followed. 

This ias a suit by which the plaintiffs as founders of a 
religious endowment asked for a declaratory decree that certain 
property scheduled iu the plaint was endowed propeity dedicated 
to the Sangat Nanak Shahi; that the defendants had no right of 
their own to that property and that the plaintiffs had authority 
to appoint on their behalf any person they chose as manager of 
the endowed property. The defendants claimed that the property 
in dispute was not endowed property, but was the property of 
one Baba Sadho Ram, whose heirs they were. They denied 
that the plaintiffs had any concern whatever with the property in 
suit or any right to appoint a manager in succession to Sadho 
Ram. 

* First Appeal No. 153 of 1904 from a decree of Babu Bipin Behari Mu* 
kerji, Subordinate Judge of Cawnpore, d^tc.d the I9ih of May 1204. 

(1) (1889) L. E., 16 I. A., 137 j (2) (1896) I. L. R., 18 AIL, 227, 

L L« R* 17 Calc., a, (3) (1870) 6 B, L. B., 181. 
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The Court of first instance (Subordinate Judge of Gawnpore) 
found that the property in suit was endowed property, but dis- 
missed the plaintiffs' suit upon the ground that they had not shown 
that they had a right to appoint managers of the property. 

The plaintiffs thereupon appealed to the High Court. 

Babu Jogindro Nath Ghaudhri and Bahu Durga Char an 
Banerjif for the appellants. 

Babu Barbati Ckaran Chatter ji and Munshi Ookul Prasad , 
for the respondents. 

Knox, Acting O.J., and Dillon, J. — This first appeal arises 
out of a suit brought by the appellants who were plaintiffs in the 
Court below. According to them, they inSambat 1914, corres- 
ponding to the* year 1857, made a religious endowment consisting 
of certain buildings situate at Sarsya Ghat in the city of Cawn- 
pore. ' 

The religious endowment was for the promotion of the Natiak 
Shahi religion. They installed one Baba Gobind Das to carry 
out all the necessary rites connected with the endowments, and in 
succession to him they also appointed one Baba Sadho Bam. 
Upon Baba Sadho Barn’s death they appointed as a temporary 
measure Baba Kirpal Das to carry on the duties connected with 
the Sangat until such time as they could make a further appoint- 
ment. 

The first four defendants, who represent themselves as Nanak 
Shahi Fakirs and as disciples of Baba Sadho Bam and also of 
Baba Kirpal Das, aforesaid, denied the plaintiffs’ title to make 
any appointment to the religious endowment. They attempted 
to realize certain bonds belonging to the religious endowment on 
the ground that these bonds and the properties connected with the 
endowment were the self- acquired property of Baba Sadho Bam. 
The plaintiffs accordingly asked for a declaratory decree to the 
effect that the property scheduled in the plaint was endowed 
property dedicated to the Sangat Nanak Shahi ; that the defend- 
ants bad no right of their own to that property, and that the 
plaintiffs had power to appoint on their behalf any person they 
liked as manager. The defence was that the pi’operty in dispute 
was not the Sangat property, nor was Baba Sadho Bam a superin- 
tendent, nor was he appointed on behalf of the plaintiffs. The 
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whole o£ the property in dispute was the self-acquired property of 
Baba Sadho Bam/ The property had been purchased in his 
name and stood in his name in the khewats and other revenue 
papers. He was not a manager on behalf of, or subordinate to, 
the plaintiff’s. All suits which it had been necessary to bring in 
respect of these properties had always been brought by Baba 
Sadho Ram in his own right. Baba Sadho Ram died intestate, 
and the answering defendants being his disciples are entitled to 
succeed him. Baba Kirpal Das, defendant No. 5, filed a separate 
written statement, but it is not necessary to enter at length into 
what was stated therein, except to say that he sets np in himself 
a right as Mahan t of the Sangat upon appointment by the plain- 
tiffs. Four issues were framed by the Court below, but only the 
third and the fourth require consideration for the purpose of this 
appeal. They are as follows : — 3rd. Whether the property in 
suit appertaining to the Sangat is dedicated property • 4thly, if 
so, whether the plaintiffs have any title to the property as 
superintendents and also have a right to appoint a successor of 
Baba Sadho Ram. The learned Subordinate Judge decided the 
third issue in the plaintiffs 7 favour and gave them a declaration 
to the effect that the properties in question are endowed property 
appertaining to the Sangat at Sarsya Ghat. He dismissed that 
portion of the plaintiffs 7 claim in which they seek for a declara- 
tion that they are superintendents of the property and have the 
power to appoint any person they like as a manager. The argu- 
ments addressed to us during the hearing of this appeal referred 
only to this portion of the reliefs claimed. The respondent has 
printed no evidence, and throughout the hearing of this appeal 
our attention was confined to the evidence printed by the appel- 
lants. The plaintiff went into the witness-box and said without 
any hesitation that the appellant had absolute power to appoint 
whomsoever they liked for the worship of the Granth Saheb. 
He gave the origin of the endowment, deposed that first Baba 
Gobind Das, and, in succession to Baba Gobind Das, Baba gadho 
Ram after an interval was appointed by the appellants as the 
superintendent of the endowment. He gave more than one 
instance of direct interference in the affairs of the endowment, 
audit was not elicited by cross-' examination that in making the 
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endowment the founder had imposed any limitation on their 
■ powers with regard to the same. His statement was confirmed 
by the evidence of Kirpal Das, who, while, it is true, stating that 
all who belonged to the sect had power to appoint Mabaut*, said 
that the plaintiffs had more authority than others because the 
buildings belong to them. They installed Granth Saheb. To the 
same effect is the deposition of Fateh Singh and Gopai Singh who 
belong to this form of worship. A witness, Bakhtawar Singh, 
claimed to have been present on the clay Baba Sadho Bam was 
installed, and he says his installation was the work of Sheo 
Prasad, one of the appellants. The witness Bam Charan gives a 
very graphic account of the filling up of the vacancy causal by 
the disappearance of Baba Gobind Das. He too says that Baba 
Sadho Bam was appointed by Lala Sheo Prasad, Baba Kishan 
Das confirms him in this .In short, we have very strong and 
voluminous evidence showing that the religious endowment was 
founded by the appellants and that each of the two Mahan ts 
in turn who had prodded over it had been appointed by the 
appellants. Upon this finding the proposition of law enunciated 
by their Lordships of the Privy Council in the ease of Gossamee 
Sree Greeclhareejee v. Rumanlolljee Gossamee (1) would apply. 
Their Lordships say : — (£ According to Hindu law, when the 
worship of a Thakur has been founded, the Shebaitship is held 
to be vested in the heirs of the founder in default of evidence 
that he deposed of it otherwise or there has been some usage, 
course of dealing or some circumstance to show a different mode 
of devolution. ” The rule of law laid down in that case was 
applied by this Court in th e ease of Sheoratan Runwari v. 
Bam Pargash. (2) It was for the respondents to establish that 
the appellants had divested themselves, either at the foundation 
or afterwards, of the powers which naturally belong to them* 
This they have not done. In the present case, moreover, as no 
one has’ been shown to be entitled to succeed Baba Sadho Bam, 
the right of management reverts to the heirs of the founder (see 
Mussuraat Jai Bansi Kunwar v. Chaitar , Dhari Sing (3). 
It cannot be claimed for Baba Sadho Ram that he held the office 


(1) (IS89) L. R„ 16 I. A., 187 * 
L L. Jt* 17 Pule., 3. 


(2) (1806) L L. R, 18 All, 227. 
(8) (1870) 5 B. L. R, m. 
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of trustee of this religious endowment, for it will be remembered 
that the ease set up by the defendants is that the endowment is 
not a religious endowment, and that all the buildings and other 
property, the subject-matter of this appeal, are the self-acquired 
property of Baba Saclho Ram. This neither the Court below 
found, nor do we find supported by any evidence that has been 
shown to us. If no trust was created, then the nomination 
vests by law in the founder and his heirs, unless there has been 
some usage or course of dealing which points to a different 
mode of devolution — see Shear a tan Kunwcori v. Ram Pargash } 
(1). The result is that v T e allow this appeal and modify the 
decree of the Court below so far that we decree the plaintiffs’ suit 
in full, with costs as against all the respondents save Kir pal Das. 


Before Mr, Justice Banerji and Mr, Justice Aihnan . 

JAMNA PRASAD and others (Defendants) v. RAM PARTAP and 
others (Plaintiffs) 

Hindu law—MMakshara — Joint Hindu family --Ancestral property — 
JProperty inherited from maternal grandfather. 

Held that a son in a joint Hindu family does not acquire by birth an in* 
terest jointly with his father in property which the latter inherits from his 
maternal grandfather, Vythinatha Ayyar v. Yeggia Harayana Ayyar (2) dis- 
sented from. Sudarsanam Maistri v. Uarsimhulu Maistri (3) discussed. 
Venltayy amma (Jam v. Venkataramanayyamma Bahadur Gam (4) Karitppai 
Nachiar v. Shankaranaray anan Chetty (5) and Chatturlhooj Meghji v, 
Bharamsi Naranji (6) referred to. 

The plaintiffs in this case sued as the sons of one Rajit Pande 
to have a sale deed executed by their father in favour of the 
defendants set aside upon the ground that the property sold is 
joint ancestral property in which the plaintiffs had a share and 
that their father Rajit Pande was not competent to sell it. Other 
pleas were taken by the plaintiffs, but they were abandoned in 
the Court of first instance. The property in question was admit- 
tedly inherited by Rajit Pande from his maternal grandfather, 
Acharaj Upadhia. The contention of the defendants was that 

# Second Appeal No. 916 of 1906 from a decree of R. L. H. Clarke, Esq., 
District Judge of Gorakhpur, dated 7th of Juno 19(6, confirming a decree 
of Munshi Achal Bihari, Subordinate Judge of Gorakhpur, dated the 22nd of 
March 1906. 

(1) (1896) I. L. R., 18 All., 227. (4) (1902) I. L. E„ 25 Mad., 678. 

(2) (1903) I. L. R., 27 Mad., 382. (5) (1903) I. L. R., 27 Mad., 300. 

(3) (1901) I. L. E. 25 Mad., 149. <6) (1884) I. L. K., 9 Bom., 438. 
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as the property was inherited in this manner by Eajit the plain- 
tiffs acquired no interest In it and could not question the aliena- 
tion made by their father. The Court of first instance (Subor- 
dinate Judge of Gorakhpur) decreed the plaint! f!V claim as to 
five sixths of the property in suit, subject to the payment of 
Eg, 197, which it held to be an antecedent debt which had been 
properly discharged out of the consideration for the sale. On 
appeal this decree was affirmed by the District Judge. The 
defendants appealed to the High Court. 

The HorPble Pandit Sundar Lai and Munshi Oobind Prasad 
for the appellants. 

Babu &atya Chandra Mukerji, for the respondents. 

Banerji and Aikmax, JJ. — The plaintiffs, who are the five 
sons of one Eajit Pande, brought the suit which has given rise 
to this appeal to have a sale-deed executed by Eajit Pande in 
favour of the appellants set aside, on the ground that the property 
£old is joint ancestral property in which the plaintiffs have a 
share and that their father Eajit Pande was not competent to 
sell it. They also alleged other grounds in their plaint, such a 3 
insanity and want of consideration, but these were abandoned at 
the hearing in the Court of first instance. It is admitted that 
the property in question was inherited by Eajit Pande fiom his 
maternal grandfather Acharaj Upadhya. The widow of Aeharaj 
inherited the property from her husband and after her Eajit 
Pande inherited it. It -was contended on behalf of the defend- 
ants appellants that as the property was inherited by Eajit from 
his maternal grandfather, the plaintiffs acquired no interest in it 
and that they are not entitled to question the sale made by their 
father. The Court of first instance decreed the claim in respect 
of five sixths of the property, subject to the payment of a sum of 
Es. 197, which it held to be an antecedent debt which had been 
properly discharged out of the consideration for the sale. This 
decree of the Court of first instance has been confirmed by the 
lower appellate Court. 

The Courts below have relied on the ruling of the Madras 
High Court in Vythinatha Ayyar v. Yeggia Narayana Ayyar 
(1), which is based upon the ruling of their lordships of the Privy 
(X) (19Q3J X. L. R., 27 Mad.^300, at page 312, 
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Council in Venhayyamma Garu v. Venlcataramanayya mma 
Bahadur Garu (1). The ruling relied upon no doubt; supports 
the view adopted by the Courts below, but with reference to it 
Mr* Mayne in the 7th edition of his work on Hindu Law (page 
768) observes as follows: — “How far the latter decision is justified 
by it (the decision of the Privy Council) is a question which may 
hereafter admit of considerable discussion.” The question to be 
determined in this case is whether property inherited from the 
maternal grandfather is ancestral property within the meaning of 
the Mitakshara in which a son by his birth acquires an interest 
jointly with his father. As pointed out by Mr. Mayne in para- 
graph 275, the term “ ancestral property ” in its technical sense is 
“ property which a man inherits from a direct male ancestor not 
exceeding three degrees higher than himself * * * * * and is at 
once held by himself in co-parcenary with his own issue. ” In 
the same paragraph he states that “ property which a man inherits 
from a female or through a female, as for instance a daughter’s 
son, or which he has taken from an ancestor more remote than three 
degrees, or which he has taken as heir to a priest or fellow-student 
would not be ancestral property. 99 This view is supported by 
the authorities to which he refers. It is true that in Colebrook’s 
translation of the Mitakshara, Chapter I, section 1, sub-section 
27, it is stated that “it is a settled point that property in the 
paternal or ancestral estate is by birth , 99 but, as pointed out in 
Mr. J. 0. Ghose’s Hindu Law, 2nd edition, p. 375, the word 
“ancestral ” in this placitum is a mistranslation, the correct 
translation being, “ property in the paternal or grand-paternal 
estate is by birth, 79 as the word in the original text is 
; pitamaha , that is, paternal grandfather. It is clear therefore 
that under the Mitakshara the only property in which a son 
acquires an interest by birth jointly with his father is property 
which has come to the father from his own father and not from 
an ancestor in the maternal line. This is further manifest from 
the Mitakshara, Chapter I, section 5, sub-section 1 of which 
shows that the section deals with “ the division of the grandfather’s 
effects^ by the grandson.” In section Sit is stated that “in 
such property which was acquired by the paternal grandfather 
(I) (1902) L L. R., 25 Mud., 678, 
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* * * the ownership of father and son Is notorious * * * 

r? for (or because) the right Is equal or alike, therefore partition is 
not restricted to be made by the father’s choice/’ As the right 
acquired by a son on his birth jointly with his father is thus 
limited to property which belonged to the paternal grandfather, 
the son does not acquire a right by birth equal to his father’s in 
property which has come to the father from his maternal grand- 
father. (See also the observations contained in the Full Bench 
ruling of the Madras High Court in Karuppai Nachiar v. 
Shankarctnarayanan Chetty , (1 ), at p. 812). 

Has this rule been varied or departed from by their Lordships 
of the Privy Council in the ruling to which we have already 
referred ? As we read the judgment a different rule has not been 
laid clown. The question before their lordships was whether in 
respect of property which had devolved from their maternal 
grandfather on two brothers who formed members of a joint 
family the rule of survivorship applied and the property passed 
on the death of one of the brothers to the surviving brother. 
Their Lordships held that the surviving brother would take the 
property to the exclusion of the widow of the deceased brother. 
That was the only question which their Lordships had to consider 
and which they determined. The question before us, namely, 
whether the son of a person who inherited property from his 
maternal grandfather acquires by birth an interest in such property 
equally with his f ather, did cot arise in that case and was not 
decided. Their Lordships no doubt say that “ in the grandfather’s 
hands it was separately acquired property. In the hands of the 
grandsons it was ancestral property which had devolved on them 
under the ordinary law of inheritance (page 686).” We do not 
think, however, that the words a ancestral property” were used 
in the limited sense in which they are used in the Mitakshara, 
namely, property in which the sons acquire by birth a joint in- 
terest with their father. Having regard to the arguments 
addressed to their Lordships by Mr. Mayne, which met with their 
approval, and the instances of joint ownership referred to in the 
judgment, the only question which appears to have been consi- 
dered was whether when property devolved by inheritance on 
(I) (1903) L L* rJ %1 Mid., 300, 
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parsons who were members of a joint family the rule of survivor- 
ship applied, and the question what constituted ancestral property 
in the technical sense of the Mitakshara was not discussed or 
decided. It is a well known rule of the Mitakshara Jaw that 
property may be joint property without having been ancestral. 
In the ease of such joint property it has never been held that a 
son would by birth alone acquire an interest in the property. 
This appears to have been the view adopted by the Bombay 
High Court in Chatturbhooj Meghji v. Dharamsi Miranji (1), 
and that seems to be the opinion of Mr. Mayne also (see paragraph 
277). Having regard to the whole context of the roles laid 
down by the Mitakshara it is clear that it is only in the case of 
property which was derived from a paternal ancestor that such 
property becomes the joint property of the father and his son and 
we should have considerable hesitation in agreeing with the 
opinion expressed by Bhashyam Iyengar, J. ? in Sudarsanam 
Maistri v. Narsimhulu Maistri (2 ) if he thereby intended to 
hold the contrary. For the above reasons we are unable to hold 
that a son by birth acquires an interest jointly with his father in 
property which the latter inherited from his maternal grandfather 
and we cannot agree with the ruling of the Madras High Court in 
Vykkmatha Ayyar v. Yeggia Naruyan Ayyar (3). The pres at 
suit was therefore not maintainable on the ground on which it 
was decreed by the Courts below. As we have said above, the 
other grounds taken in the plaint were abandoned in the Court of 
first instance. 

The result is that we allow the appeal, and, setting aside the 
decrees of the Court below, dismiss the suit with costs in all 
Courts. 

Appeal allowed . 

(1) (1884) I. L. R„ 9 Bom., 438. (2) (1902) X. L. R., 25 Mad.,149, 

at page 156. 

(3) (1903 ; I. L. R., 27 Mad., 382. 
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FULL BENCH. - 

Before Sir George Knox, Acting Chief Justice , Mf. Justice Berner ji and 
Mr, Justice Richards . 

SAD HO LAL (Dependant) v. MU EL I DEAR (Plaintiff).* 

Act No. VIII of 1890 (Guardians and Wards Act), section 52 — Act 
No. IX of 1875 ( Indian. Majority Act), section 3 — Guardian and minor — 
Mffmi of ay f odnlment of guardian — Civil Procedure Code, section 440. 

Where a guardian lias once been appointed under the provisions of Act 
No. VIII of 1890, the attainment of majority by the ward is postponed until 
he reaches the age of twenty-one year s notwithstanding that the guardian 
appointed by the Court may be discharged before that time arrives. Gordhan - 
das Jadowji v, Narivalubhdas Bhaidas (1) followed. Patesri Fartay Narain 
Singh v. Champa Lai, (2) distinguished* 

Tee facts out o£ which this appeal arose are as follows 

On the 6th of January 1904 the District Judge of Agra, acting 
under the provisions of Act No, VIII of 1890, appointed one 
Sad ho Lai guardian of the person and property of one Murlidhar, 
who was then a minor of about fifteen years of age. Sadho Lai 
continued to act as guardian until the 11th of January 1906, 
when he applied to be permitted to resign his office as guardian. 
Upon this application the District Judge passed an order to the 
following effect : — “He is discharged under section 40 of Act 
No. VIII of 1890, and has handed over Es. 19-9-9, which 
Murlidhar ? s pleader accepts under protest, stating that he does not 
admit the correctness of the accounts. The discharge will not 
absolve Sadho Lai from liability for any fraud that may sub- 
sequently be discovered. ” After the passing of this order Mur- 
Hdhar, who was then between the ages of eighteen and twenty- 
one, filed in person a suit against his late guardian claiming 
certain money, which he alleged to be still in the hands of the 
defendant. The Court of first instance overruled the plea 
taken by the defendant that the plaintiff was still a minor, but 
dismissed the suit bn other grounds. The plaintiff appealed, 
and the lower appellate Court reversed the decree of the first 
Court and remanded the suit under the provisions of section 562 
of the Code of Civil Procedure, Prom this order the defendant 
appealed to the High Court. 

• First Appeal No. 105 of 1900 from an order of Babu Shiva Prasad, 
Subordinate Judge of Agra, dated the 7th of September 1906. 

(1) (1896) I.L, E., 21 Bom tJ 281, (2) Weekly Notes* 1891, p, 118. 
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Lala Kedar Nath, for the appellant, contended that the effect 
of the appointment of a guardian was to postpone the attainment 
of majority by the ward to the age of twenty-one, and it made 
no difference that the guardian had been discharged. He referred 
to section 8 of Act No. IX of 1875 and section 52 of Act 
No. VIII of 1890. It was submitted that the ruling in Patesri 
Partap Narain Singh v. Champa Lai (1), upon which die 
Courts below had relied, was in conflict with the later ruling in 
Khwahish AU v. Sarju Prasad (2) and had been wrongly 
decided. In the latter case the earlier ruling had apparently not 
been brought to the notice of the Court. Reliance was also placed 
on Gordhandas Jadowji v. H ariva lubhdas Bhaidas (3) and 
Rudra Proleash Misser v. Bhola Nath Mukherjee (4). 

Dr. Satish Chandra Banerji, for the respondent, contended 
that the case of Patesri Partap Narain Singh v. Champa Lai had 
been rightly decided. The words a has been or shall be ”in section 
3 of Act No. IX of 1875 imply that the guardian is in existence ; 
otherwise the Legislature might have said e( a guardian was at 
some time appointed. ” The perfect tense was deliberately used 
to imply continuity. If no guardian were appointed, the minor 
would attain majority at eighteen and be competent to maintain 
a suit. This right should not be restricted where the appointment 
of a guardian is more nominal than real, and by the time the 
minor completes his eighteenth year the guardian ceases to exist. 
The Statute should be strictly construed. Maxwell on the Inter- 
pretation of Statutes, 3rd edition, pp. 122, 427. 

Knox, Acting C.J., and Banebji and Kxcharis, JJ.~~ The 
parties to this appeal are respectively Murlidhar, who was plain- 
tiff in the Court below, and Sadho Lai, the present appellant, 
who was defendant. On the 6th of January 1904 the District 
Judge of Agra, acting under the provisions of Act No. VIII of 
1890, appointed Sadho Lai guardian of the person and property 
of Murlidhar, who w T as then a minor of about 15 years of age. 
Sadho Lai continued to act as guardian up to the 11th of January 
1906. He then applied to resign bis office as guardian. The 
District Judge passed an order which was the subject of argument 
in the Court below, and which in the present appeal the appellant 

(1) Weekly Notes, 1891, p. 118. (3) (1896) I. L. R., 21 Bom., 281. 

(2) (1881) I. L. R., 3 411., 898. (4) (1886) I. fc. R r , 12 Calc., 6l£. 
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claimed to be an order of absolute discharge. As we are able 
to deckle this appeal upon the other pleas taken in the memoran- 
dum of appeal, we do not intend to do more than point out that 
all that the learned Judge of Agra in his order says is as follows 
a He is discharged under section 40 of Act No. VIII of 1890 and 
has handed over Rs. 19-9-9, which Murlidhar’s pleader accepts 
under protest, stating that he does not admit the correctness of 
the accounts. The discharge will nob absolve Sadho Lai from 
liability for any fraud that may be subsequently discovered.” 
The learned Judge does not, as he might have done, declare him 
to be discharged from liability. After this order passed by the 
learned Judge, Murlidhar in person filed a suit in Court, in which 
he lays claim to certain money as being in the hands of Sadho Lai 
The defence to the suit %was that Murlidhar was still a minor and 
being a minor could not sue without a next friend. At the time 
when he instituted the suit Murlidhar had attained 18 years of 
age, but was admittedly below the age of 21. The Court of first 
instance overruled the plea of minority, bub dismissed the suit on 
other grounds. The lower appellate Court agreed with the Court of 
first instance on the question of minority, but held that the suit was 
not barred by Act No. VIII of 1890, as held by the first Court. It 
accordingly remanded the case to the Court of first instance under 
the provisions of section 562 oE the Code of Civil Procedure for 
disposal on the merits. In appeal before us it was contended that, 
the respondent not having attained the age of 21 when he brought 
the suit was not competent to maintain it, and under the provi- 
sions of section 444 of the Code of Civil Procedure the order of the 
lower Court ought to be discharged. Reliance was placed on the 
provisions of section 3 of Act No. IX of 1875 as amended by 
section 52 of Act No. VIII of 1890. The language of that section 
is plain and free from all ambiguity, and it would not really have 
been necessary to have this appeal decided by a Full Bench of 
this Court, but for the ruling in the ease of Patesri Pariap Narain 
Singh v. Champa Lai (1 ). The learned Judges who decided that 
case held that the mere fact of the appointment of a guardian would 
not operate to postpone the attainment of majority by a minor till 
he reaches the age of 21, That case was, however, a case instituted 

(l) Weekly Notes ? 1891, p. 118, 
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before section 3 of Act No. IX of 1S75 bad been amended. The 
amendment makes it very clear that the Legislature does intend 
that when a guardian has been appointed, even if that guardian 
afterwards resigns or for any other reason ceases to act as guar- 
dian, the attainment of majority by a minor is postponed until 
he has completed his age of 21 years. The same view was taken 
by the Bombay High Court in the case of Oordhandas Jadowji 
v. Sarivalubhdas Bhaidas (I). As the suit was instituted before 
the plaintiff had attained the age of 21, the institution of the suit 
by the minor before he attained majority was a violation of the 
provisions of section 440 of the Code of Civil Procedure. In 
view of the order that we are about to make we think it well to 
draw attention to the provisions of section 36 of Act No. VIII of 
1890. The appeal is decreed ; the orders of both the Courts below 
are set aside, and the case is sent back to the Court of first instance 
with directions to return the plaint to be represented, if thought 
desirable, by a next friend, after that next friend has obtained 
the necessary sanction from Court. We make no order as to 
costs. 

Appeal decreed . 

APPELLATE CIVIL. 


Before Sir George Knox, Acting Chief Justice, and Mr, Justice Richards • 
EAMCHANDRA DAS (Defendant) JOTI PRASAD 
AND OTHEBS (PlAINTIFFS) * 

Civil Procedure Code, section 444— Guardian ad litem— Duty of Court as 
regards appointment of a guardian ad litem. 

Where the defendant or respondent to a suit or appeal is a minor it is 
the duty of the Court nob only to appoint a guardian, but to satisfy itself that 
the proposed guardian is a fit and proper person to represent the minor* to 
put in a proper defence and generally to act in the interests of the minor. 
The duty of the Courtis not a mere matter of form. Mussammat Bill Walian 
v. Banlte Behari Bershad Singh (1) distinguished. 

The facts of this case are as follows : — 

The plaintiffs instituted a suit asking for a declaration as to 
an alleged right of way over the defendant’s land. The Court of 

* First Appeal No. 133 of 1906, from an order of L. M. Stubbs, Esq. Dis. 
trict Judge of Saharanpur, dated the l7tn of July 1906. 

(1) (1896) I. L. K., 21 Bom., 281. (2) (1903) L. B„ 30 I. A., 182. 
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first instance dismissed the suit. After the suit had been dis- 
missed the defendant died. The plaintiffs thereupon filed an 
appeal, putting the name of Musammat Pavitra Mati as guardian 
of Mahant Earn Chandar Das. alias Paras Ram, the successor in 
title of the deceased defendant. On the 13th of February 1906 
the plaintiffs applied that the Musammat, who was the step- 
mother of the minor, might be appointed his guardian ad litem 
and on the 17th of February 1906 an order that notice should go 
to show cause against such appointment was made. It appears 
that these notices were never issued, and fresh notices were 
ordered to issue for the 17 th of J uly following, which was also 
fixed as the date of trial. On that day Musammat Pavitra Mati 
did not appear at the commencement of the hearing; but appeared 
before the judgment was concluded and informed the Court that 
she was a parda-nishin lady and was not a fit and proper person 
to he appointed a guardian ad litem for the minor. She named 
one Har Narain as a fit and proper person, and one who would be 
able to look after the interests of the minor. Upon this appli- 
cation the Court made an order in the following words : — “I have 
heard the argument in this appeal and cannot accept this appli- 
cation at this late hour. Refused.” 

Against this order the defendant appealed to the High Court. 

Dr. Batish Chandra Banerji (for whom Lala Kedar Nath), 
for the appellant. 

Babu Jogindro Nath Chaudhri and Mr, M. L. Agarwala, 
for the respondents. 

Richards, J . — This was a suit brought by the plaintiff for a 
declaration as to an alleged right of way over the defendant’s 
land. The Court of first instance dismissed the suit. After the 
suit had been dismissed the defendant died,. The plaintiffs there- 
upon filed an appeal, putting the name of Musammat Pavitra Mati 
as guardian of Mahant Ram Chandar Das, alias Paras Ram, the 
successor in title of the deceased defendant. On the 13th of 
February 1906 the plaintiffs applied that the Musammat, who 
was the step-mother of the minor, might be appointed his guar- 
dian ad litem, and on the 17th of February 1906 an order that 
notice should go to show cause against such appointment was 
made. It appears from the order of the 16th June that these 
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notices were never issued; and fresh 'notices were ordered to issue 
for the 17th of July following, which was also fixed as the date 
of trial From the order sheet of the 17th of* July a recital 
appears that the Musammat had not appeared and also an order* 
that the appeal should be heard ex parte. On the same day the 
Musammat had appeared before the judgment was concluded; in- 
formed the Court that she was a parda-nishin lady and was not 
a fit and proper person to be appointed a guardian ad litem for 
the minor* She named Har JNarain as a fit and proper person, 
and one who would be able to look after the interests of the 
minor* The only order that appears after this protest of the Mu- 
sammat is in the following w’ords : — “ I have heard the argument 
in this appeal and cannot accept this application at this late hour. 
Refused.” It seems to me that the proceedings had been quite 
irregular from the very institution of the appeal. The appeal 
ought never to have been ‘ admitted" until after the Court had 
appointed a proper person to be the guardian of the minor. Up 
to the present moment there has been no order appointing a guar- 
dian to the minor. It is the duty of the Court not only to ap- 
point a guardian but to satisfy itself that the proposed guardian 
is a fit and proper person to represent the minor, to put in a pro- 
per defence and generally to act in the interests of the minor. 
The duty of the Court is not a mere matter of form. In the 
present case the learned Judge fixed a date for the trial of the ease 
for the same day as the clay fixed for the appointment of a guar- 
dian. It may well be asked how the guardian could be expected 
to be prepared to look after the interests of the minor, to instruct 
pleaders to act and to get witnesses on the very clay on which the 
appointment was made. I cannot help feeling astonished that 
the learned Judge should have proceeded to make an ex parte 
decree against a minor on the day w r hieh he had fixed for the ap- 
pointment of the guardian. I am still more astonished that he 
should have made the order that he did make, after the appear- 
ance of the Musammat bringing under his notice that she could 
not and would not act as a guardian of the minor. I would desire 
to draw the particular attention of the learned Judge to the provi- 
sions of section 444 of the Code of Civil Procedure; and also to 
remind’him that it is the duty of the Courts of Justice to protect 
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in every possible way the interests of minors. I would allow’ 
the appeal with costs. 

Knox, Actiito C.J.— I agree with my learned brother that 
we have no alternative but to set aside the order appealed from, 
and X must admit that X am very much surprised at the undue 
haste and disregard of the law which has characterized the pro- 
ceedings of the lower appellate Court. There was a time when 
the Courts were very remiss in following the provisions laid down 
in Chapter XXXI of the Code of Civil Procedure of 1882 and 
the corresponding Chapters in the former Codes, but X hoped that 
by this time Courts have fully recognized that the appointment 
of a guardian ad litem is not a matter in the hand of the opposite 
party, but that it is the duty of the Judge when it is brought to his 
notice that a defendant or respondent is a minor, himself to decide 
who is the proper person to be appointed as a guardian ad litem * 
If any inference can be drawn from the appeal before the Court 
of the District Judge of Saharanpur it would appear that that 
Court has relapsed into the old careless way. X notice that in 
the memorandum of appeal the appellant inserts as a matter of 
course and without any reference to the Court the person who is 
to be appointed as guardian ad litem. I notice that the Munsa- 
rim, who is a Munsarim of long standing, has passed the memo- 
randum of appeal as not open to any objection on this score. X 
also notice that, as my learned brother has pointed out, the learned 
Judge appears to have considered that the guardian ad litem could 
immediately on his appointment properly defend the interests of 
the minor. The appeal should never have been admitted on the 
register of appeals until the Judge had determined who was the 
proper person to be appointed as a guardian. In this case the 
result has been very disastrous. A minor whose interests are 
especially under the care of the Judge has had an ex parte decree 
passed against him without any person appointed as a guardian 
and in the face of a careful remonstrance addressed to the Judge 
by the person whom the appellants have proposed as a guardian 
ad litem to the effect that she was a parda-nishin lady not in 
a position to properly guard the interests of the minor and that 
there was a person who was fitted and who was a proper person 
$o to be appointed. On behalf of the respondents it is argued 
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that the ease of Mmsammat Bibi Walian v. Banlce Behari Per- 
shad Singh (1) was an authority to the effect that the absence of a 
formal order appointing a guardian was a mere irregularity which 
under section 578 would not be a ground for reversing the 
judgment. But that was a suit brought to set aside a decree in 
which their Lordships of the Privy Council were satisfied that 
in the suit in which the decree had been obtained the minor’s 
interests had been effectively represented by their mother, who 
appeared throughout the proceedings as their guardian ad litem* 
In the present case the minor’s interests had been entirely 
disregarded. 

By the Court. — We decree the appeal, set aside the order 
under appeal and return the case to the lower appellate Court 
with instructions to readmit it on the file of pending appeals 
and to dispose of it according to law in the presence of the 
guardian ad litem who has since been appointed by this Court. 
The respondents will pay the costs of the appellant in this 
Court. 

Appeal decreed . 


Before Mr. Justice Griffin . 

RAGHUNANDAN PE ASAD (Plaintiff). AMBIKA SINGH and 

othebs (Defendants)* 

Act Wo, IV of 1882 ( Transfer of Property Act), section 91 -Mortgage- 
Redemption — Who may redeem — Perpetual lessee . 

^ In a suit for redemption of a mortgage the plaintiff was a perpetual 
lessee of the mortgaged premises from the mortgagor, holding under a lease 
granted upon payment of a premium of Rs. 800, with a yearly rental of 
Rs. 40 odd. By the terms of the lease the lessee was not liable to be ejected, 
even for non-payment of rent, while, if the title of the lessors proved 
defective, the lessee was entitled to a refund of the premium. 

Held that the lessee was under the above circumstances entitled to 
redeem. 

Pay a Matathil Appu v. Kovamel Amina (2), Badha Pershad Misser v. 
Monohur Das (3), Jug til Kissore Lai Sing Leo v. Kavtic Chunder 


# Second Appeal No. 936 of 1904, from a decree of Syed Muhammad 
Tajammul Husain, Subordinate Judge of Ghazipur, dated the 27th of May 
1904, reversing a decree of Babu Bansgopal, Munsif of Ballia, dated the 
11th of December 1900. 
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Oloitopadlya (X), Kammwmissa Bilee v. Bilratna Bose (2), GHrish Clunder 
JDeg v. Juramom Be (3) and Bam Sulla g v. Bar Singl (4) referred to* . 

The plaintiff in this case, describing himself as a permanent 
lease-holder under an instrument of the year 1897 sued to redeem 
a mortgage created by the predecessor in title of his lessor in the 
year 1840 over a property of which the sir land leased to the plain- 
tiff formed part. The terms of the lease under which the plain- 
tiff held were to the following effect : 

In consideration of a sum of Es. 800 premium the plaintiff is 
placed in possession of the sir lands specified in the document, 
and, subject to. the yearly payment of the rent of Es. 40-6-6, he 
can do whatever he likes with the property. Even for non-pay- 
ment of rent he may not be ejected, and the lessors Lave their 
remedy to recover their rent by proceeding against other property. 
If the title of the lessors is found to be defective, they are liable 
to repay the Es. 800 premium. The' lease was one in perpetuity. 

The Court of first instance (Munsif of Ballia) decreed the 
plaintiff’s claim. The defendant appealed, and the lower appel- 
late Court (Subordinate J udge of Ghazipur), holding that the terms 
of the lease under which the plaintiff held did not confer on him 
the rights to ask for redemption of the mortgage of 1840, allowed 
the appeal and dismissed the suit. 

The plaintiff thereupon appealed to the High Court. 

Munshi Gohind Prasad and Munshi Haribans Sahai , for 
the appellant. 

Mr. W . Wallach and Mauivi Muhammad Ishaq , for the 
respondents. 

Griffin, J. — -The plaintiff, who is described as a istimrari 
pattadar (permanent lease- holder) under an instrument of the 
year 1897 in respect of certain sir land, sues to redeem a mortgage 
created by the predecessor in title of his lessor in the year 1840 
over a property, of which the sir land leased to the plaintiff is a 
part. The question for decision in this appeal is whether the 
plaintiff has such an interest in the mortgaged property as would 
give him a right to redeem under the provisions of section 91 of 
the Transfer of Property Act. The lower appellate Court has 
held that the plaintiff has no such interest under his lease as 


(X) (1892) I. L. K, 21 Calc., 116. 

(2) (1881) lh. R,* 8 Calc., 79. 


(3) (1900) 5 0. W. N.,:83. 

(4) (1905) I. b 11., 27 AH, 472, 
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would confer upon him the right to come in and ask to redeem 
the property. 

The plaintiff comes in second appeal to this Court, and it is 
contended that under the special conditions of the lease in the 
plaintiff's favour he has such an interest In the property as would 
confer upon him the title to come in and redeem. The terms of 
the so-called patta are somewhat peculiar. 

In consideration of a sum of Es. 800 premium’ the plaintiff 
is placed in possession of the sir lands’specified in the document, 
and, subject to the yearly payment of the rent of Es. 40-6-6, he 
can do whatever he likes with the property. Even for non- 
payment of rent he may not be ejected, and the lessors have their 
remedy to recover their rent by proceeding against other property. 
If the title of the lessors is found to be defective, they are liable 
to repay the Es. 800 premium. The lease was’one in perpetuity. 
The terms of the document would, no doubt, bring it under the 
definition of u lease 7 ' as given in the Transfer of Property Act. 
The effect of the document is to confer all rights of ownership 
upon the plaintiff, subject to payment of a yearly rent. I am 
referred on behalf of the appellant to the fallowing rulings 
Paya Matathil Appu y. Kovamel Amina (1), Eadha Pershad 
Misser v. Monohur Das (2), Jugul Kissore Lai Sing Deo v. 
Kartic Ghunder Ghottopadhya (3), Kasumunnisa Bibee v. 
Nile at na Bose (4) and Earn Subhag y. Nar Singh (5). 

In the last case it was held that a sub -mortgagee had a right 
to redeem a prior mortgage. In the Madras case it was held that 
the word u interest 77 was not necessarily confined to aright of 
ownership, but was sufficiently large to include any minor interest 
such as that of a tenant or a person having a charge. In the 
same judgment we find a dictum of Fry, L. J., to the following 
effect : — <c According to the general law of the land a person who 
claims as lessee under a mortgagor after the mortgage and has 
thereby derived an interest in the equity of redemption has the 
right to redeem. 77 

The Calcutta cases deal with the rights of patnidars . In the 
case reported in 8 Calc., 79, 1 find at p. 87 the observation of 

(1) (3895) I. L. K., 19 Mad., 151. (3) (1892) I. L. B., 21 Calc., 116. 

(2) (1880) I. L, B., 6 Calc., 317. (4) (1881) I. L t R., 8 Calc., 79. 

(5) (1905) I. L. B*, 27 All., 472, 
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im7 Pontifex, J., to the following eff ect : — a In this country patnis , 
mre peshgi leases and interests of that nature are very consider- 
dak Pbasad able interests in the land and cannot be looked upon as mere leases 
Ambika for a term of years, which a mortgagee might have the right to 
Siko-h, disregard. They are in fact substantial proprietorial interests, 
on the grant of which, as in this case, considerable premiums are 
paid; and it is only equitable that persons in that position should 
be allowed the opportunity of preserving their interests by 
redeeming any mortgages made by the superior holder,” 

In a more recent ease — Girish Ghunder Bey v. Juramoni 
Be (1), it was held that a person holding a ryati interest in 
property had no such interest as would confer upon him a right 
to redeem the property. Upon the facts as stated in the report I 
am unable to ascertain what were the terms of the ryati lease in 
favour of the plaintiff in that case. 

For the respondent lam referred to section 85 of the Trans- 
fer of Property Act, and it is contended that the plaintiff had 
no such interest in the property mortgaged as would render it 
* necessary for him to be joined as a party under the provisions 
of that section. The test I am asked to apply is whether the 
plaintiff had such an interest in the mortgaged property as would 
he affected by the mortgage. Looking to the peculiar terms of 
the document under which the plaintiff holds, I am of opinion 
that the plaintiff had such an interest in the property as would 
confer upon him the right to come in and ask to redeem. The 
plaintiff cannot be described as a mere tenant or an ordinary 
lessee. Subject to the payment of this fixed amount every year 
he has all the rights of ownership. 

The view that I take in this case is based u pon the peculiar 
facts of the case. I must therefore allow the appeal, set aside the 
*■-, decree of the lower appellate Court and remand the case for trial 
on the merits. Costs of this appeal will be costs in. the cause. 
Appeal decreed and cause remanded. 

(1) (1900) 5 C. W, N., S3. 
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Before Mr . Justice Banerji and Mr, Justice Ai&man, 

BARSAT1 and otkbm (Dbpsndants) t>. CIIAMRG and anothbs, RMiNXism* 
Suit for declaration of right to receive fees as li Chomdkru 3 * of cer tain bazar* 
— Suit not maintainable. 

The plaintiffs sued for adecl i ration that they were the 44 Chowdhris” of the 
'bazars in the villages Muhammadabad Gkona, Khairaba! and Behna. and that 
the defendants were not the chowdhris ** of the said basars and were not en* 
titled to take chowdhris* dues, Seld that such a suit v. as not maintainable, 
BMnuh Chowdhree r, The Collector ofJomgore (I), Behaves Ball v. Baboo (2) 
and Ram JDeehnl v. ChuTckoo (3) followed. 

This was a suit by which the plaintiff claimed a declaration 
that they were “chowdhris 99 o£ the bazars of the villages of Mu- 
ll ammadabad Gohna, Khairabad, and Behna, and that the defen- 
dants were not ** chowdhris ” of these bazars and were not en- 
titled to take ehowdhrPs dues. The plaintiff* also asked for an 
injunction restraining the defendants from offering obstruction 
to the plaintiffs taking their chowdhri’s dues and realizing 
the said dues themselves. The Court of first instance (Munsrf 
of Muhammadabad Gohna) held that the suit was in its nature 
not maintainable, and dismissed it. The plaintiffs appealed, 
and the lower appellate court (Subordinate Judge of Azamgarh) 
reversed the decree of the Mud si f and passed a decree in favour 
of the plaintiffs. The defendants appealed to the High Court, 
JBabu Surendra Nath Sen, for the appellants. 

Munshi Govind Prasad , Maulvi Muhammad Zahur and 
Babu LaJcshmi Narain , for the respondents. 

Banerji and Axeman, JJ. — This appeal arises out of a suit 
brought by the respondents for a declaration that they are the 
chowdhris of the bazars of the villages Muhammadabad Gohna, 
Khairabad and Behna; that the defendants are not the chowdhris 
of the said bazars, and that they are not entitled to take chowdhris 
dues. The plaintiffs also asked for an injunction restraining the 
defendants from offering obstruction to the plaintiffs taking their 
chowdhris 5 dues and realizing the said dues themselves. They 

* Second Appeal No. 1163 of 1905, from a decree of Babu Jai Lai, Subordinate 
Judge of Azamgarh, dated the 31st of August 1905, reversing a decree of 
Maulvi Muhammad Abdul Latif, Munsif of Muhammadabad Gohna, dated the 
80th of June 1904. 

(1) N-W. P., H. 0. Rep., 1867, p. 271. (2) N-W. P., H. 0. Rep., 1867, 

p. 80. 

(3);N.-W.P. f H. 0. Rep., 1869, p. 291. 
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i 4. nort of the claim lias been dis- 

1T^Z S Z L .<* **• The 

first instance ft.'" The defendants 

L contention i. well founded. The „gh cla, m. 1 
1 V the plaintiffs is a vague and indefinite right. They al eged m 
tfeirpiainttb^thej' were appointed chowdhris with the consent 
of the baqqals and others who sell grain, vegetables, etc in . 
above-mentioned bazars. They do not say who appointed them, 

and the statement they make as to their duties is far from defi . 
It is manifest that the payments made to them by the baqqale, 
etc., for services rendered are voluntary payments and are > no, 
such as can be legally enforced. In the case of Bhinuk Chowdh ee 
v. The Collector of Jounpore (1) it was held that the claim to 
receive fees as chowdhri is not a right which can be enforced by 
the Courts of law. In that case the learned Judges observed that 
the plaintiff “in substance wishes the Courts to declare him enti- 
tled to certain fees which he has heretofore been in the habit of 
receiving as chowdhri from persons using a certain market-place. 
But, although such fees may have been heretofore wil mg y pan: 
to him, he had no right to such fees, such as he could legally ave 
enforced.” These remarks in our opinion apply to the present case. 
There is another case reported on page 80 of the same volume, 
namelv , Beharee Lall v. Baboo, in which it was held as regards the 
rights of prohits that “ each juj man has a right to select his own 
priest, and no suit to enforce such rights would lie in the Cm 
Court.” It was observed in the course of the judgment that there 
was no office recognized in law which had descended on the plain- 
tiff and conferred on him a right of suit. The principle of t is 
ruling applies here. In Ram Deehul v. Chukhoo (2) the plaintiffs 
sued for establishment of their right to the office of chowdhri of 
boats. It was held that the suit was not maintainable on the 
ground that “ the payments made to a person m the plaintiffs’ 
position were voluntary payments, and those who made them 
were not under any legal obligation to render them to any 
particular individual in preference to another, nor to any person 
(1) N.'W, F. t B, C, Rep® 1867, p. 271, (2) N.-W. P-, H. C. Rep., 1869, p. 291, 
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against their will.” In the present case it appears that certain 1907 
baqqalsj probably a majority of them, arc in favour of the plaintiffs ^ ijAi£SATi 
and are willing to make payments to them. On the other hand oh ambit ' 

there are a number of baqqals willing to make similar payments to ' < 

the defendants and not to the plaintiffs. Under such circumstances 
it cannot be held that the plaintiffs have a right which can be 
enforced by a suit in the Civil Court. In our opinion the view 
taken by the Court of first instance was right. We allow the 
appeal, set aside the decree of the lower appellate Court, and 
restore that of the Court of first instance. The appellants will 
have their costs here and in the Court below. 

Appeal decreed . 


REVISIGNAL CRIMINAL. 


Before Sir Georgs Knox, Acting Chief Justice, Mr, Justice Aifonan and 
Mr. Justice Richards . 

EMPEROR GrANGA PRASAD.* 

Act No. XLY of I860 ( Indian Renal Code), section 4 99-— Act No. I of 1872 
(. Indian Evidence Act), sections 105 and 13 2— Defamation — Witness — 
Mow far witness protected when giving evidence. 

If a witness whilst giving evidence makes a. statement concerning any 
person which amounts to defamation, he may be prosecuted under section 
499 of the Indian Penal Code in respect of such statement, and it lies 
upon him to show that the statement which he has made falls within one 
or other of the exceptions to section 499 of the Code, or that he is protected 
from prosecution by the proviso to section 132 of the Indian Evidence 
Act, 1872. 

So held by Knox, Acting C.J., and Aikmaf, J., Richaeds, J., dimen* 
tiente. 

Baboo Gunnesh JDutt Singh v. Mugneeram Chowdhry (1), distinguished. 
Bank of England v. Yagliano Brothers (2), Norendra Nath Sircar v. KamaU 
basini Easi (8), Robinson v. Canadian Facifc Railway Company (4), Queen y. 
Furs or am Boss (5), Sealy v. Ram Narain Bose (6), Manjaya v. Sesha Shetii, 

(7), Queen-Empress y. Babaji ( 8), Queen-Empress v. Balkrishna Vithal (9), 
BhiJcimber Singh v. Becharam Sircar (10), Wool fun Bibi v. Jesarat Sheikh 


* Criminal Revision No. 754 of 1906. 


(1) (1872) 11 B. L.R., 821. 

(2) Xi. R., 1891. A. C., 107. 

(3) (1895) L, R., 23 I. A., 18. 

(4) L. R„ 1892, A. 0., 481. 

(5) (1865) S W. R»* Or* R,, 45, 


(6) (1885) 4 W. R, Or. R„ 22. 

(7) (1888) I.L.R., 11 Mad., 477. 

(8) (1892) I. L. R., 17 Bom., 127. 

(9) (1893) 1. L. R., 17 Bom., 573.: 

(10) (1888) I. L. R., 15 Calc., 204. 
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Tcj Chandar Mukerji W* V \ referred to by Aikman, J. 

wLndra Nath Sircar T. Kamalbanm Dan (11) rtlerrea to y , 

T> DrowAUDS J —A prosecution for defamation under section 499 of 

SaMm v. 2’r; OW«r Muharji (9) and *u« Pratad Singh v. 

(13) referred to. , 

Ohe, Ganga Prasad was a witness for the defence on the trial 
of one Birbal for theft. When put into the witness box he was 
asked what he knew about Birbal’s case. He replied that he 
knew nothing; but he added of his own accord that he knew that 
Birbal had stolen his watch eight years previously and that he 
had had to give ten rupees to one Banke Lai, whom he pointed 
out as one of the persons present in court, before he got the watch 
back. He said further that « if his (pointing to Banke Lai) 
house was searched, thousands of rupees worth of stolen property 
would be found.” It was found that Banke Lai was a respect- 
able zamindar, and that he was drug contractor for the Morad- 
abad District and paid Rs. 400 as income tax. Banke Lai prose- 
cuted Ganga Prasad for defamation in respect of these statements. 
Ganga Prasad was tried by the Joint Magistrate of Moradabad, 
was convicted, and was sentenced to three months’ simple impn- 
sonment and a fine of Rs. 600. From this conviction and sen- 
tence he appealed to the Sessions Judge, by whom his appeal was 
dismissed. Ganga Prasad then applied in revision to the High 

Court upon the main ground that he was protected as regards the 
words used by him with reference to Banke Lai by his position 
as a witness. The application came on for hearing first before 
Aikman, J., sitting singly, who referred it to a Bench of two 
Judges. It then came before Knox, Acting C.J., and Richards, J., 

(X) (1890) I. L. R., 27 Calc.. 262. (7) (1894) I L. R., 19 Bom. 84 0. 

(2) (1886) I. L. R., 10 AH., 425. (8) (1896) I. L. R., 23 Calc 867. 

VV A. * nonm 1 Ti R _ £2 All.. 234. 
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who differed in opinion as to how far the law in India gave 
protection to a witness* and accordingly the case was, under the 
provisions of section 439 (i) read with section 429 of the Code of 
Criminal Procedure laid before Aikman, J., for his opinion. The 
three opinions are given below. 

Mr. 0. Rosa Alston, for the applicant. The question is whe- 
ther the ten exceptions to section 499 of the Indian Penal Code 
exhaust the defences which are open to those who are prosecuted 
for what primd facie is defamation. It is contended that they 
do not j and that in the ease of a judge, an advocate or a witness 
it may be pleaded that the statement was privileged absolutely ; 
the law of absolute privilege in such cases being based on consi- 
derations of public policy. It is necessary to the administration 
of justice that such prosecutions should not be allowed. Justice 
itself requires the privilege, which is not given for the benefit of 
the slanderer, but in the interests of the community. Every 
consideration which applies to such cases in England applies in 
India. It is not a question of Statute Law in India any more 
than it is in England , Nothing short of a positive enactment 
taking away this privilege should prevent it being successfully 
pleaded. Indian courts are as much concerned in upholding this 
privilege as English courts. See Sullivan v, Norton (1), where 
the subject is discussed on the civil side ; also Queen Empress v. 
Nagarji Trikamji (2), where the subject is discussed on the 
criminal side. In this latter case it was suggested that section 
132 of the Evidence Act was against the contention of the accused, 
who was a pleader. But section 132 embodies a rule of evidence 
merely, and has no application to this discussion. It says that a 
criminating answer which is forced from a witness shall not b© 
given in evidence against him. He is thus free to tell the truth 
without fear of his answers being given in evidence against him. 
It is not contended that the answer given by the accused in this 
case cannot be given in evidence against him. The contention is 
that the answer being that of a witness does not make him liable 
to punishment for defamation. Section 77 of the Penal Cod© 
was said in the case last cited to covei; the prosecution of a 
Judge, This really supports the contention now raised, for ' it 
(1} (1SS7) I. h. Be, 10 Mad,, 28. (2) (1894) I, L, B., 19 Bom., 340. 
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„ee that the right of a Judge to make defamatory remarks 
from tire beach is “ given to him by law. " But where u the law 
which gives a Judge in India such a right, if the exceptions m -ic 
Indian Penal Code are exhaustive? Moreover if a Judge can 
appeal to section 77, a witness and an advocate can appeal to sec- 
tion 79 If considerations of public policy constitute the law 
referred to in section 77, may it not be said that the same consi- 
derations constitute the “ law ” referred to m section <0. H the 
language of their Lordships of the Privy Council m the case of 
Baboo Gunnesh Butt Singh y. Mugneeram Chowdhry (1) is 
taken literally, the question now raised has been decided by 

authority binding on this Court. 

Other cases were also cited in support of the. applicant s posi- 
tion, which will be found referred to in the judgments of the 

C ° Mr B. E. O’Conor (with whom Munshi Gohul Prasad) for 
the opposite party. The analogy of Euglisk common law should 
not he applied in India where there is no common law. Only m 
cases where the Indian Statute Law is silent, can tae Eng is. 

law be applied. The Indian Statute book is not silent upon The 
"estion misecl by this case. The analogy of the case of Judge 

does not apply to witnesses. The judges are protected from civil 

suits (Act No. XVIII of 1850) and from criminal liability (sec- 
tion 197 of the Code of Criminal Procedure). Special Legisla- 
fonwas resorted to in their case. The position of a witness is 
dealt with by the Indian Evidence Act, section 132, which pro- 
tects him against a prosecution for a statement which he is com- 
petd\o lake, .0» ho to objected to make it on the ground 
tot the answer will incriminate him. The giving of tins ? ua 
Jed protection is significant. A legal practitioner is, no ^ doubt 
not detected by any section, hot he is left to look after himself 
anAas so far succeeded in doing so. In order to see how far 
“toss is privileged, a court should not travel onts.de the Statute 
book If the law as it stands does not protect him, he should be 
held liable. The exceptions attached to section 499 of the Indian 
Penal Coda are wide enough to protect every body. There may 
he reasons for amending the Statute, but a Court has no power to 
(1) (XS72) 11 B. L. I!., 321. 
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disregard it, The accused had no justification in making the 
statement which he did when he was leaving the witness box. 
Tlie observations of Lord B ram well in Seaman v. Netherclifi 
(1) are important. 

Other cams were also referred to, which will he found cited 
in the judgments of the Court. 

Richards, J. — In this case one Ganga Prasad applies for the 
revision of the conviction under section 500 of the Penal Code and 
a sentence of .fine and imprisonment. It appears that one Birhal 
was being trie;! for an offence under section 379 of the Indian' 
Penal Code. Ganga Prasad was called as a witness for the de- 
fence, and he thereupon made some remarks of a defamatory 
nature concerning one Ranke Lab Ranke L il then instituted 
the present prosecution against Ganga Prasad under section 500 
of the Indian Penal Code, and the prosecution resulted, as already 
stated, in the conviction of Ganga Prasad, It has been contend- 
ed on behalf of Ranke Lai that the words spoken by Ganga 
Prasad were so irrelevant and foreign to the charge against Birhal 
that we ought to hold that the words were not spoken by Ganga 
Prasad in his capacity as a witne s at all, and furthermore that 
some of the words spoken were spoken by Ganga Prasad after 
he had left the witness box. As to this last allegation, it is by 
no means clear on the evidence what it was that Ganga Pms* d 
said after he had left the box, and I do not think that it is possi- 
ble to separate these remarks from the other remark* he made' 
while he was in the witness box. No doubt, under certain cir- 
cumstances, a Court might hold that the statements of a man 
made even in the witness box were not made in the capacity of a 
witness, and in such a case an accused person might he convicted 
under section 500 of the Indian Penal Code. The Court, however, 
ought in my opinion to he very slow to find that the state- 
ments of a witness made in the course of his examination or cross- 
examination were not made in his capacity as a witness and it 
is quite clear upon the authorities that the strict relevancy of the 
statements to the matters in issue is not a proper test, In the 
present case I consider that Ganga Prasad is at least entitled , in 
this erim’ual prosecution to the benefit of the doubt, and that we 
(1) (1876) J h R,, 2 C. P. £)., 53. 
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ought to hold that the statement. he made were made by him ta hi. 

capacity of a witness. _ . sufficient for Ganga 

The important question remain ' . "The 

P,,..d to answer the charge against him by W ~ £ 

word. I spoke were spoken by mo in my ®P«»V “ * - ^ 

is it necessary for him. upon proof that he spoke the 
himself within one of the exceptions 

of the Indian Penal Code ? Section 499 of the Ind. h Pena. 
Code provides that « whoever by words either spoken r ^ 
to be read or by signs or by visible representations make, or p 
lishes any imputation concerning any person, intendi > 

„ ZoZx or having reason to believe that such imputa ton will 
harm, the reputation of such person, is said, except « ^ Cas ® 
hereinafter excepted, to defame that person.” Then ol\^ 
exceptions. Exception 9 provides as follows • 1 

matL to make an imputation on the eharaeter ^another ^md- 
pfl that the imputation be made in good faith for the piotection 
ftt ntresTs of the person making it or of any other or for the 
public good ” ' There is no express exception protecting a person 
makin g defamatory statements on the sole ground that they were 
“ade in the capacity of a witness. Section 79, however, proves 
that “ nothing is an offence which is done by any person who « 
justified by law, or who by reason of a mistake of fact, an d no 
by reason of a mistake of law, in good faith believes himself to 
be justified by law in doing it. ” B is argued m ^ 

conviction that the 'Code clearly lays down what is defamation, 
and that unless a person who has defamed another can bring 
himself under one or more of the exceptions to section 499 he 
ought to he convicted ; that the Court ought not to go outside of 
the Code, and that if the Legislature had intended to confer 
absolute privilege on a witness it would have introduced a special 
exception to section 499. The arguments on the other side are 
. that the Legislature could never have intended to throw the onus 

on a witness of bringing himself within the exceptions, an onus 

which in many cases would be most difficult to dischaige, an 
that the opening words of section 79 “ justified by law ’ do ™ 
fact provide the exception which is omitted from section 499. 
is absolutely clear that in England words spoken by a witness 
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are absolutely privileged. This Is so clear that it Is quite none- iso 7 
cess ary to deal with the authorities i n detail. ^ Bmpbeob 

la Dawkins v. Lord Rolcehy (1) the question arose whether ^ 
this immunity applied to the statements made by a military man ' Peas ad. 
in the course of a military Inquiry. It was held that it did, and juchanls, /. 
that evidence of the falsehood and malice of the words was im- 
material and irrelevant. The House of Lords consulted the 
Judges and their answer was given by Kelly, C.B. A* A long 
series of decisions has settled that no action will lie against a 
witness for what he says or writes in giving evidence before a 
Court of Justice. This does not proceed on the ground that the 
occasion rebuts the prirnd facie presumption that words dispar- 
aging are maliciously written or spoken. If this were all, evi- 
dence of express malice would remove this ground. But the prin- 
ciple we apprehend is that public policy requires that witnesses 
should give their testimony free from any fear of being harassed 
by an. action on an allegation, whether true or false, that they acted 
from malice. The authorities as regards witnesses in the ordi- 
nary Courts of Justice are numerous and uniform,” His Lord- 
ship then proceeds to give it as the opinion of the Judges that the 
same principle applies to statements made before a Court of 
Inquiry, 

Lord Cairns says :—** Now, my Lords, adopting the expres- 
sions of the learned Judges with regard to what I take to be the 
settled law as to the protection of witnesses in judicial proceedings, 

I certainly am of opinion that upon all principles, and certainly 
upon all considerations of convenience and of public policy, the 
same protection which is extended to a witness in a judicial pro- 
ceeding who has been examined on oath ought to be extended 
and must be extended to a man who Is called before a Court of 
Inquiry of this kind for the purpose of testifying therein in a 
matter of military discipline connected with the army.” 

Lord Penzance says : — “ I also agree In the view which has 
been stated, but I wish to say one word on the supposed hardship 
of the law which is brought into question by this appeal. It is 
said that a statement of a fact of a libellous nature which is palp- 
ably untrue, known to be untrue by him who made it and 
(1) (1875) L. E.j 7 H* L,, 744. 
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p j 

L™ md.Lvt tto .mtmtb and malice coaid be set above aad 
Tead Vaoestioa of dealt, there might be pomrd for contend- 
That the law of the land shoald give damages to the injured 
“fj Bat this is not the state of things under which this question 
S i™ l as to be determined. Whether the statements were m 
fact untrue and whether they were dictated by nuuioe, aie, and 
Lavs will be open questions, upon which opinions may differ, 
and which can. only be resolved by the exercise of human judg- 
ment and the real question is whether it is proper on grounds of 
public policy to remit such questions to the judgment of the jury. 
The reasons against doing so are simple aud obvious. A witness 
Zy be" utterly free from malice and may yet in the eyes of a 
jury he open to that imputation, or again the witness may be 
cleared by the jury of the imputation and may yet have to en- 
counter the expenses and distress of harassing litigation. With 
such possibilities hanging over his head a witness cannot be 
expected to speak with that free and open mind which the admin- 
istration of justice requires. These considerations have long 
since led to the legal doctrine that a witness m the Courts of 

Law is free from any action.” , . , o11 

The decision I have just referred to shows clearly the w 
recognized state of the law in England. In the case of Baboo 
aJLeh Butt Singh v. Mugneeram Chowdhry (1) the question 
arose astotheliability inlndiaof a witness to be sued for darnag 
in respect of evidence given in the course of a judicial proceeding 
At page 328 their Lordships say This action has been called 
a suit to recover damages for defamation of character. Thew 
Lordships are of opinion with the High Court that if it had been 
strictly speaking such an action it could not have been maintained ; 
for they agree with that Court that witnesses cannot be sued m a 
Civil Court for damages in respect of evidence given by them in 
a judicial proceeding. Their Lordships hold this maxim, which 
certainly has been recognized by all the Courts of this country , to 

H L. It.* 321. 
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be one based upon principles of public policy. The ground of it 
is this— that it concerns the public and the administration of 
justice that* witnesses giving their evidence on oath in a Court 
of justice should not have before their eyes the fear of being 
harassed by suits for damages, but that the only penalty which 
they should incur if they give evidence falsely should be an 
indie tine a t for perjury.” 

It is true that these remarks of their Lordships had reference 
to a civil suit, but it is abundantly clear that every reason for the 
protection of a witness against a civil suit for defamation as a 
consequence of his having given his evidence applies a fortiori 
to protection against a criminal prosecution for defamation, and 
more especially in this country* Civil suits for defamation in 
India must, I think, to some extent at least, be based upon the 
fact that the Penal Code makes the speaking of defamatory 
words illegal. The very question involved in this appli- 
cation came before the High Court of Calcutta in the case of 
Wool fun Bibi v. Jesarat Sheikh (1) and the Court consisting of 
Mr. J ustice Sale and Sir John Stanley, then Mr. Justice Stanley, 
set aside the conviction, holding that the defamatory statements 
were made by the accused in the course of their evidence as 
witnesses in a Court of Justice. 

The authorities will be found collected in the report in this 
case. There is no binding decision of this High Court-, although 
there are some dicta contrary to the view I take to be found in 
the case of Abdul Hakim v. Tej Ghandar Mukerji (2) and the 
case of Imri Prasad Singh v. Umrao Singh (3). The question 
is not free from difficulty, but I consider that in principle it is 
ruled by the decision of the Privy Council in the case of Baboo 
Gunnesh Butt Singh v. Mugneerarri Ghoivdhry . It would be 
simply disastrous to the administration of justice in this country 
if a prosecution could be instituted against every witness who 
gave evidence in a court of justice for defamation, lu proper 
cases with the sanction of the Court a prosecution can be insti- 
tuted against a witness for giving false evidence. It is hardly 
conceivable that the law which provides for the sanction of the 
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sanction* I would allow the app ica x^n ^ ^ facts which I 

Kkox, Acting 0. J--^e witness in the 

am prepared to as a witness for the 

trial of one Birbal for t * knew about Birbal’s case he 

defence, and when aske h be briew that 

replied that he knew f^uZ^Lnsly, and that he 

Birbal had stolen Ms w^a c 7^ ^ whom he pointed 

had had to give Rs, 10 before he got the 

out as one of the persons present m Co rt b ^ q£ 

watch back. If Banke Lai’s house were eai^^ 

-rupees worth of is a respectable zamindar, 

drug the Moradabad district, and pays Es. 400 as 

“TnlTLal prosecuted Ganga for defamation. He^been 

convicted and the s while in the witness 

rs sr-sx:-- 

ought to hold tha wit-npss hut 1 regret much 

were made by him in Ins oapaedy » 8 ^ ft / qMS ti.n 

«X find myssM unable to agree ^ ^ 

of «*. 

Ships themselves say the question did not ^ise for consider , 
and I can find no reference m the judgment to the I en 
Moreover, the Indian Evidence Act had not, when tins 
was passed, been consolidated. I am therefore forced to consider 

the question virtually as res integra and m the light 

m /i 11 H Tj R*. 321® 
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which govern offences and evidence in India at the present time* 
At the same time I accept the words of their Lordships as giving 
a complete and accurate account of what the law in England is 
on the subject. 

The original judgment of the Calcutta High Court which was 
considered by their Lordships in appeal is to be found i n 5 W* R.> 
Cr. R., 134, and a perusal of the judgment will make it evident 
that the question which we have now to consider did not arise in 
that case. 

The suit was a suit for damages on account of the disgrace to 
which one Gunnesh Dutt alleged he had been exposed by a false 
prosecution, in which his life and liberty had been put in clanger 
at the instance of Mugneeram and others, who had been put for- 
ward by the prosecution as Crown witnesses at the original trial. 
In the course of their judgment the learned judges stated : — 
“ Witnesses giving evidence judicially cannot be sued in a 
Civil Court for damages, though they certainly are liable to be 
punished in a Criminal Court for any false and malicious state- 
ment that they may make prejudicial to the character or life or 
liberty of any person,” 

These are very general and safe observations and they leave 
the conclusion open that a witness is liable to be punished in 
a Criminal Court for any false perjury) and malicious (i.&, 
defamatory) statement he may make prejudicial to the character, 
&g.j of any person. 

In commenting upon this passage their Lordships of the Privy 
Council observed 

sc This action has been called a suit to recover damages for de- 
famation of character. Their Lordships are of opinion with the 
High Court, that if it had been strictly speaking such an action, 
it could not have been maintained, for they agree with that Court 
that witnesses cannot be sued in a Civil Court for damages in 
respect of evidence given by them upon oath in a judicial proceed- 
ing. Their Lordships hold this maxim, which certainly has been 
recognised by all the Courts of this country, to be one based upon 
principles of public policy. The ground of it is this— that it con- 
cerns the public and the administration of justice that witnesses 
giving their evidence on oath in a Court of Justice should not 


(JOO MEDIA# LAW BEPOETS, [VOL. XXIX 

have before their eyes the fear of being harassed by suit for 
damages; but that the only penalty which they should incur, if 
they give evidence falsely, should be an indictment for perjury. 
The precise question now raised did not then arise for decision. 

At the time when this trial was held in 1866 the law of 
evidence in India had not been codified. It has now been codi- 
fied, and it appears to me that since the Code was enacted, the 
question is one which lias to be decided by the Indian Penal 
Code and by the Indian Evidence Act of 1872, and not by 
any maxim, however excellent that maxim may be, which has 
been universally recognised in England, but has not obtained 
universal recognition in this country, unless indeed it can be 
shown beyond room for reasonable doubt that the question was 
never considered in either Code. 

It is true that neither Code in so many words says that a 
witness is absolutely privileged or is not privileged as to any 
statement which he may make in the witness box, but the very 
fact that no direct mention of or indirect allusion to such a 
privilege is to be found in either Code satisfies me that the Indian 
Law did not intend to recognize the existence of such a privilege. 
“ Expressum facit cessare taciturn ” is a maxim that cannot be 
overlooked in construing Statutes whether English or Indian. 

The Indian Penal Code in making defamation a criminal 
offence was creating an offence which was not till then an offence 
in India. The caution with which the offence was placed among 
the offences in the Indian Penal Code is evident from the four ex- 
planations and the ten special exceptions or provisoes with which 
it was limited and circumscribed. There are also the general 
exceptions contained in Chapter IV of the Code, which, when 
and where they can be proved to exist, take an act out of the 
category of offences. It is difficult to conceive that a maxim, 
which, as their Lordships says, certainly has been recognized 
by all the Courts in England to be one based upon principles of 
public policy, ” could have been absent from the minds of the 
framers of the Code, when they were considering this new offence 
they were creating. They could easily have provided for it had 
they intended to make it part of the law among the various 
exceptions contained in the Code. Sections 77 and 79 and the 
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exceptions to section 499, if 1 may use the expression, just 
grazed the point; indeed the latter may from one point of view 
be said to entirely provide for it, with one exception, and this 
exception is one create 1, not by the Indian Penal Code but by 
the Indian Evidence Act, 1872. The ninth exception is a very 
wide one, and if good faith might be presumed would cover the 
case now before us. 

The real difficulty in recognizing this privilege appears to me 
to lie in section 105 of the Indian Evidence Act, which compels 
a Criminal Court to presume the absence of all circumstances 
bringing a case within any of the general exceptions in the Indian 
Penal Code or within any special exception or proviso contained 
in any other part of the same Code, and lays the burden of proving 
the existence of such circumstances upon the person accused of 
the offence. But for this section so heavy a burden of proof 
would lie upon the prosecution that prosecutions of a witness for 
defamatory matter would be abortive. 

The genesis of section 105 is interesting and seems to me 
throws some light upon the question now raised. The rule of 
evidence that prevailed in India on this point when the Indian 
Penal Code was under consideration is formulated by Mr. 
Norton in his Law of Evidence applicable to the Courts of the 
East India Company, 2nd Edn., 1859, section 592, in the follow- 
ing words; — u The technical rule is this; when a Statute in the 
enacting clause contains an exception and fixes a penalty, 
then the party seeking to criminate another under that Statute is 
bound to show that the case does not fall within the exception : 
but when there is no exception within the enacting clause, but 
in another distinct and separate clause, or even if it be in the 
same section, but be not incorporated with the enacting clause by 
words of reference, the onus prohandi is shifted. It is not then 
necessary for the prosecutor to do more than show that the party 
whom lie arraigns has been guilty of the crime in the enacting 
clause; and it is for the accused to show that, the independent 
exceptive clause takes his case out of the danger of the law.” 

The Muhammadan Law, which owing to the original constitu- 
tion of Criminal Courts in India had much influence in such 
Courts until replaced by Statutes, was much more simple and 
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direct, but it was to the same effect. According to it when any 
special pica was raised by a defendant the onus probandi rested 
upon him fsee Euheem Wahid: Ali Khan v. Khan Beebee (1). 

Act No. II of 1855 did not attempt to deal with the burden 
of proof; but in the Criminal Procedure Code of 1861, which 
came into force pari passu with the Indian Penal Code, it was 
provided as follows : — * 

“285, It shall not be necessary to allege in the charge any 
circumstances for the purpose of showing that the case does not 
come, nor shall it be necessary to allege that the case does not 
come, within any of the General Exceptions contained in Chapter 
IV of the Indian Penal Code, but every charge shall be under- 
stood to assume the absence of all such circumstances. 

“236. It shall Dot be necessary at the trial, on the part of the 
prosecutor, to prove the absence of such circumstances in the first 
instance; but the accused person shall be entitled to give evidence 
of the existence of any such circumstances, and evidence in dis- 
proof thereof may then be given on behalf of the prosecutor. 

“237. When the section referred to in the charge contains an 
exception, not being one of such General Exceptions, the charge 
shall not be understood to assume the absence of circumstances 
constituting such exception so contained in the section, without a 
distinct denial of the existence of such circumstances.” 

This was the law for Mo fussil Courts • but Act No. XVII 
of 1862, which "was passed to control the procedure for Her 
Majesty’s Supreme Courts of Judicature re-enacted the provisions 
just cited and made this very important addition (section 27) : — 

“In proving the existence of circumstances as a defence under 
the 2nd, 3rd, 5th, 7th, 8th, 9th, or 10th Exception to section 499 
of the Indian Penal Code, good faith shall be presumed unless 
the contrary appear.” 

Section 27 was not repealed by Act No. I of 1872, nor even 
by Act No. X of 1875. It continued to be law until Act No. X 
of 1882 was passed. In the meanwhile Act No. X of 1872 had 
swept away, so far as Mofussil Courts were concerned, the provi- 
sions contained in Sections 235, 236 and 237 of Act No. XXV 
of 1861, and Act No. X of 1882 made the procedure for the 
(1) (1831) 3 S. D. 4., Rep., 10 2. 
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framing of charges uniform both in High Court and in Criminal 
Courts subordinate to them*' But it is evident that the provision 
contained the section 105 found little favour at first; especially 
with the Presidency High Courts* 

In enacting section 105 the framers of the Indian Evidence 
Act appear to have introduced no new law, but to have adopted 
the principle laid down above. 

In any case the Indian Evidence Act of 1872 did not over- 
look the cj ties oion of what privileges should be accorded to wit- 
nesses. Chapter IX, sections 122 — 182; and Chapter X; sections 
148—152; are examples of this, and if it had been the intention 
of the Legislature to extend to communications made by witnesses 
in the witness box the privilege of freedom from being made 
the subject of a civil or criminal trial, they could and would 
surely have amplified section 132 of Act JSTo. I of 1872 . Can it 
be possible that prudent men who thought of this privilege 
should have lost sight of the privilege now under consideration ? 
It seems impossible to answer the question but in the negative. 
The absence of enactment is to my mind conclusive that they 
omitted it from the Code of set purpose. 

It seems to me then that by introducing such a maxim of 
English Law as we are asked to do by the learned counsel for 
the petitioner we should be legislating in such a manner as to 
modify both the Indian Penal Code and the Indian Evidence 
Act of 1872; and this I am not prepared to do. 

Further, it must not) be left out of consideration that the 
Indian Evidence Act of 1872 was intended to be and is an Act 
consolidating, defining and amending the Law of Evidence. ■ It 
is an Act based on the English Law of Evidence modified to suit 
India. As section 2 of the Act shows, all rules of evidence not; 
contained in any Statute, Act; or Regulation in force in any part 
of British India were expressly repealed. 

If the rule of evidence now in consideration may be held in 
consequence of what their Lordships of the Privy Council stated 
in Ounnesh Datt v. Mugmeram Qhoivdhry (1) to have been a 
rule of evidence which did or ought to prevail in India, it 'was a 
rule not contained in any Statute, Act or Regulation in force in 
|{1) (1872) 11 B. L. R., 321. 
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1872. and was expressly repealed by section 2 of the Indian 
Evidence Act. The method, moreover, of construction to be 
adopted in the case of a Code like this has been pomtec out by 
Lord Herschell in Bank of England v. Vaghano Brothers (1) 
and approved by their Lordships of the Privy Council in Noren- 
dra Nath Sircar v. Kamalbasini Dasi (2) and also in Roten- 
son v. Canadian Pacific Railway Company (3), where they 
add that resort must be had to the pre-existing law m all instances 
where a Code contains provisions of doubtful import or uses 
language which had previously acquired a technical meaning. 
But an appeal to earlier law and decisions for the purpose of 
interpreting a Statutory Code can only be justified upon some 
such special ground. No such special ground appears to exist in 
the present ease. 

The case law, while in favour of the contention raised by the 

petitioner, still points both ways: — 

In 1865 (Queen v. Pursoram Das ) (4), the Calcutta High 
Court were asked by Mr. Doyne to extend the principle of 
English Law that a defendant in a criminal case is not tongue- 
tied and may make use of any remark, however defamatory 
per se, with perfect immunity and protection from indictment or 
action. Kemp and Glover JJ., ruled that the case must be 
considered as governed by the provisions of the Indian Penal 
Code. Both learned Judges who heard the case refused to follow 
the English Law. 

In Scaly v. Bam Narain Bose (5) Glover, J., refused to 
extend the provisions of section 27 of Act No. XVIII of 
1862 to Mofussil Courts. 

The authorities relied upon for the opposite view are : — 

Baboo Gunnesh Butt Singh v. Mugneeram Chowdhry (6). 

Manjaya v. Sesha Shetti (7). 

Queen-Empress y. Babaji (8). 

Queen-Empress v. Balkrishna Vithal (9). 

Bikumber Singh v. Beeharam Sircar (10). 


(1) h. R., 1891, A. C„ 107. 

(2) (189S) L. E„ 23 I. A.. 18. 

(3) L. a., 1892, A. C„ 4S1. 


(3) L. R., L 

(4) (1865) 3 W. B, Cr. B, 45. 

(5) (1865) 4 W. B., Cr. B., 22, 


(6) (1872) 11 B. L. E., 321. 

(7) (1888) I. L. B„ 11 Mad., 477. 

(8) (1892) I. L. B., 17 Bom., 127. 

(9) (1893) I. L. K., 17 Bom., 673, 

(10) (1888) I. L. E., 15 Calc., 264, 
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Wool fun j Bibi v* Jesarat Sheikh (1), and 
Dawan Singh v. Mahip Singh (2), 

In all these oases the foundation may be said to be the case of 
Gunnesh Didt Singh v. Mugneerccm Chowdhry, and I cannot 
find that in any of them the attention of the learned Judges con- 
cerned was drawn to the fact that the observations of their Lord- 
ships of the Privy Council were really obiter dicta j that their 
Lordships had abstained from any allusion to the provisions of 
the Indian Penal Code, and, lastly, to the fact that when that case 
w r as decided the Indian Evidence Act had not been modified. 

All these considerations appear to me to deprive Qunnesh 
Butt Singh v. Mugneeram Chowdhry, of much of the weight the 
observations contained in it, even though obiter dicta , would other- 
wise undoubtedly have, and in dealing with the cases that follow 
I shall confine myself to any other considerations which influenced 
the Judges in extending this maxim of English Law to India. 

In Manjaya v. Sesha Sheiti (3) Sir A. Collins, C.J., applied 
the observations of Cock bum, C. J., in the case of Seaman v. 
Nether clift (4), and of Field, J., in Gofiin v. Donnelly (5) as to 
the rules of public policy which subordinate the interest of the 
individual to that of a higher interest, viz*, public justice, and 
referred to an earlier case, Hindi v. Bandhy (6). Shephard, J., 
relied particularly upon Baboo Gunnesh Dutt Singh v. Mugnee- 
ram Chowdhry (7). The Indian Evidence Act was not at all 
considered. 

In Queen-Empress v. Babaji again the learned Judges 
gave no independent reasons for holding as they did. They 
were content to follow the rulings cited above. 

In Queen-Empress v. Balkrishna Vithal, Telang, J., began 
by confessing that if the point had been res integra he would 
have been of opinion that the conviction should be affirmed. He 
continues: — I am unable to adopt the view that on any correct 
principles of construction we should limit the meaning of the 
words of the section of the Indian Penal Code defining defama- 
tion so as to exclude therefrom any evidence given by a witness 

(1) (1890; I. L. R., 27 Calc., 262. (4) (1876) L. R. f 2 C. P. D. 4 53 

(2) (1888) 1. L. R, 10 AIL, 425. (5) (1881) L. R., 6 Q. B. 307. 

(3) (1888) I. L. 11, , 11 Mad., 477. (6) (1876) I. L. R 2 Mad., 13 

(7) (1872) 11 B, JL R m 321. 


1907 


Ejcpeboi 

Gaxua 

Pbasap, 

Knox,A*C, 


l XHE rabiAsr law repoets, [VOL. xxii. 

before a Court of Justice. It is admitted that the words are wide 
enough to include such evidence, and I do not think that judicial 
interpretations can properly limit their scope either in view of 
treneral considerations about the policy of protecting witnesses 
; from being harassed or of the absence of any prosecutions being 
hitherto instituted in such cases,” 

Mr. Justice Fulton, while admitting that is was undoubtedly 
a serious measure to limit the meaning of words in such a carefully 
drawn Act as the Indian Penal Code, and one which no Court 
wmuld attempt unless it were practically certain that the matter 
to be eliminated was not within the contemplation of the 
Legislature, came to the conclusion that such certainty did 
exist. 

Now, with all the respect due to such a learned Judge, I am 
unable to arrive at any such certainty. As I have already pointed 
out, a Legislature which had taken care to provide against the 
prosecution of a witness making a statement under compulsion, 
as is shown in Act No. II of 1855, section 32, and Act No. I of 
1872, section 132, was not likely to overlook a maxim so well 
known and of such importance regarding statements made not 
under compulsion. It seems to me, on the other hand, from the 
very provisions set out in the Indian Penal Code that the 
Legislature did provide, and provide abundantly, for the protection 
of the honest witness. They considered the case of the dishonest 
witness and left him unprotected. Nor do I find myself able to 
attach much weight to the second reason given by Mr. Justice 
Fulton. If the objection be that no thought of the consequence 
that might follow should hinder a witness from speaking freely 
and unreservedly, then why retain the prosecution for perjury ? 
Fully 90 per cent, of the witnesses who give evidence in a Court of 
Justice are ignorant of, and most of them incapable of appreciat- 
ing, the different position in which a prosecution for perjury and 
a prosecution for defamation places them. The interest of public 
policy can be and would be better guarded otherwise." For 
instance, the simple addition of the words and figures (< section 
499 to section 195 of the Code of Criminal Procedure would be 
one way. Another way would be by the applying of Chapter 
XXXV III of the Code of Criminal Procedure. It is too often 
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forgotten that the complainant in a criminal trial is a witness, 
and. that if he does conduct the prosecution he only does so with 
the permission of the Court. This- point seems to have been 
overlooked by Mr. Justice Fulton. The same learned Judge 
argues that the absence of prosecutions in such cases for defama- 
tion points to the conclusion that Judges and the public were of 
opinion that such prosecutions were not intended by section 499. 


I venture to doubt whether this is a correct view. In these 
Provinces prosecutions for defamation of any kind are compara- 
tively rare, but the reason lies elsewhere. It is rather to be traced 
to the unwillingness of men to court a public trial under such 
circumstances and to the fact that Criminal Courts overburdened 
with work have no scruples about referring a complainant of such 
an offence to the Civil Court for his remedy. In this they have 
been encouraged by the words of Straight, J., in Empress v. 
Amir Hasan (1). 

In Bhikumber Singh v. Becharam Sircar (2) the learned 
Judges simply followed the English law and did not notice 
Indian, law. 

In Woolf un Bibi v. Jesarat Sheikh (3) the Judges merely 
followed the eases cited and had to deal with the easier case of 
statements made by witnesses relevant to the issue in the case 
under inquiry. 

There remains the case in this Court —Dawan Singh v. Mahip 
Singh (4). 

Neither of the Judges who decided the case considered the 
Indian law bearing upon the point. Even Mr. Justice Mahmood, 
after holding that the English common law, though it must 
always be referred to for guidance in questions of difficulty and 
regarded with respect, is not necessarily fit to be adopted in its 
integrity, irrespective of the conditions of the country (p. 438), 
and again that unadvaneed countries like India present a state 
of society where personal insult needs more cheeks than in more 
civilised countries like England (p. 445), went on to consider the 
question of privilege without one allusion to the Indian Penal 
Code or to the Indian Evidence Act. 


(1) Weekly Notes, 1883, p. 167. 

(2) (1888) I. It, B., 15 Calc., 264 


(3) (1890) I. L. K., 27 Calc., 262. 

(4) (18S6)I.L.B.,10A1Z.,425, 
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These cases do not remove from my mind the difficulties I 
have set out earlier in my judgment, and I think the view held 
by Mr. Justice Young in Queen-Empress v. Gajadhar is a 
sounder view to take of the Indian Law upon the point. I am 
therefore not in favour of granting the prayer of the applicant, 
as I do not consider he has discharged the burden laid upon him 
by section 105 of the Indian Evidence Act, 1872. The words 
used by him regarding Banke Lai were primd facie irrelevant 
to the inquiry and highly defamatory, and the petitioner has not 
attempted to prove any circumstances which would bring him 
within any of the special exceptions attached to section 499 of 
the Indian Penal Code. 

Under the provisions of sections 439 (1) and 429 of the Code 
of Criminal Procedure the case was laid before Aikman, J., who 
delivered the following opinion : — * 

Aikmak, J. — This case has been laid before me under the 
provisions of section 439 (1) read with section 429 of the Code of 
Criminal Procedure, the Judges composing the Court of Revision 
being equally divided in opinion on the question raised by the 
application for revision. That question is whether a witness can 
be convicted under section 500 of the Indian Penal Code for the 
use of defamatory words when giving evidence. This is a question 
which has given rise to great conflict of opinion in the Courts of 
this country, A large number of Judges, following the law as it 
exists in England, have held that witnesses cannot be prosecuted 
for defamatory statements made by them in giving evidence. 
In some cases the language used would indicate that in the opinion 
of the Judges, the immunity of a witness is absolute; in other 
cases it has been held that the statement of a witness are privileged 
only if relevant to the issue under inquiry. In many of these 
cases the learned Judges have put forward in support of their 
views considerations of public policy as affecting the public and 
the administration of justice. Such considerations, it seems to me, 
might well be adduced as arguments to induce the Legislature to 
amend the law, but when the law of offences has been codified as 
it has in this country/they are in my judgment entirely out of 
place in construing the language of the Act. The judges who 
have . held that statements of witnesses are privileged have 
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laid great stress on the observations of their Lordships of the 
Privy Council in the case of Baboo Ounnesh Butt Singh v. 
Mugneeram Chowdhry (1)* That case has been considered by 
the learned Acting Chief Justice in the opinion he has recorded 
in the present case, and he has given reasons for holding that 
what their Lordships said in the ease cited is not conclusive of 
the question before us. "With these reasons I entirely concur. 
The argument drawn from section 132 of the Evidence Act, 
which was not in force when the judgment of the Privy Council 
was pronounced, appears to me unanswerable. If, as the law then 
stood, witnesses were protected from any criminal prosecution for 
statements made in the witness-box, except a prosecution for giving 
false evidence, what necessity was there for making special pro- 
vision protecting witnesses from prosecution for anything said in 
reply to questions which they are compelled to answer ? If the 
law in India was the same as that in England, the proviso to 
section 132 of the Evidence Act is useless. 

But although many Judges in this country, following English 
law and actuated by considerations of public policy, have held 
that witnesses cannot be prosecuted for defamation, a still larger 
number have held that the question must be decided by -what the 
Indian Penal Code says, without regard to the state of the law 
in England or consideration of what would be desirable in the 
interests of public policy and the administration of justice, and 
with that view I agree. 

In the case of Green v. Delanney (2) Phear J., said : — ^ I think 
the Judge erred in looking outside the Penal Code itself for 
the purpose of ascertaining the criminal law of this country 
with regard to defamation. If the facts which are the subject of 
a complaint fall within the limits of section 499, construed, as the 
section ought to be, according to the plain meaning of the words 
therein used, and if they are not covered by any of the exceptions 
to be found in the Code, then in my judgment they amount to 
defamation, quite irrespective of what may be the English law on 
the subject.” In this view Jackson, J,, fully concurred. 

In the case Queen-Empress v. Balkrishna Vithal (3) it was 
held, following previous rulings, that a witness cannot be 

(1) (1872) 11 B. L. R., 321, afc p^go 320. (2) (1870) 14 W. R., Cr. B- 27. 

(3) (1893) gl. L. B*jL7 Bom., 573. 
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prosecuted for defamation on account of statements made when 
giving evidence in the witness-box ; Telang, J., said : — « I con- 
fe ss if the point which arises in this case had been res integra , I 
should have been of opinion that the conviction should be affirmed. 
I am unable to adopt the view that on any correct principles of 
construction we should limit the meaning of the words of the 
section of the Indian Penal Code defining defamation so as to 
exclude therefrom any evidence given by a witness before a 
Court of Justice. It is admitted that the words are wide enough 
to include such evidence and I do not think that judicial interpre- 
tation can properly limit their scope either in view of general 
considerations about the policy of protecting witnesses from being 
harassed or of the absence of any prosecutions being hitherto 
instituted in such cases.” 

In the case In re Nagarji TriJcccmji (1) J ardine and Farran, 
JJ., referring to the above case, said that they were inclined 
to share the doubts expressed by Telang, J., and in regard to 
the liability of witnesses to be prosecuted for defamation observ- 
ed : — u It would, however, in our opinion be beyond the province 
of mere interpretation to engraft a new exception on the defini- 
tion. The Legislature has enacted a general exception in favour 
of Judges, to wit, section 77 of the Penal Code, and in section 
132 of the Evidence Act has gone a certain length in protecting 
witnesses against the Criminal law ; it may be assumed that it 
had no intention of going further.” 

In the case Angada Bam Shaha v. Nemai Ghand Shaha (2) 
Petheram, C.J., and Eampini, J., said that they were bound by the 
earlier decisions of their Court, and added : — {C if there had been no 
authority on the point in this Court, we should have come to the 
same conclusion. ” In regard to the particular question before 
them, i.e>, whether a statement made in the pleadings of an action 
was absolutely privileged in accordance with the rule of English 
law, they say : — (i if it is defamation, nothing but one or other of 
the reasons mentioned in the exceptions can prevent the publica- 
tion from being criminal.” 

In the case Abdul Rahim v. Tej Ohandar Muharji (3), the 
head-note, which correctly represents the sense of the judgment, is 

(l) ; (1894) I. L. R., 19 Bom,, 840. (2) (1896) L L. R., 23 Calc.. 867, 

(3) (1881) LL. 816. 
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as follows s— “The law of defamation which should be applied in 
suits in India for defamation is that laid down in the Indian Penal 
Code, and not the English law of libel and slander*” In their 
judgment, the learned Judges ; Straight and Tyrrell, JJ.) say :■ — 
“It seems tons that when there is substantive law which can be 
appealed to for information and guidance, the safer course is to 
look there to ascertain some intelligible rule or rales by which 
determination of suits like the present should be regulated*” 

As pointed out by the learned Acting Cliief Justice, the 
language of the Indian Penal Code was not considered in the Privy 
Council judgment in the ease reported in 11 B. L. R„, 321, Had 
it been, considered, there can, I think, be little doubt that their 
Lordships would not have departed from the principles laid down 
by Lord Herschell in the Bank of England v. Vagliano (1) and 
approved of by the Privy Council in Nor end? a Nath Sircar v. 
Kamalha&ini Dasi (2). These are the principles which in my 
opinion should guide us in the present case. The applicant Ganga 
Prasad, in giving evidence used language in regard to the com- 
plainant Banke Lai, which clearly amounts to defamation as 
defined by section 499 of the Penal Code, and he has not brought 
himself within any of the exceptions set forth in the Code. He 
therefore committed the offence made punishable by section 500 
of the Code. 

In my opinion, therefore, he was rightly convicted. I was 
addressed by applicant’s learned counsel on the third plea set 
forth in the application, namely, that the sentence is excessive. 
I think, that, having regard to the circumstances of the case, this 
plea has force. The applicant, who lias undergone the greater part 
of the term of imprisonment imposed on him, has been released on 
bail. I would reduce the term of imprisonment to that already 
undergone by him. I would also reduce the fine to Rs. 250. 

''v In accordance with the above opinion the sentence of im- 
prisonment , passed on the applicant Ganga Prasad is reduced to 
the term already undergone. The fine is also reduced to Rs. 250. 
Any excess paid by the applicant must be refunded, ' The bail on 
which 1 he was released is discharged. 

(1) L. R,, 1891, A, C., 107, (2) (1895) L. R, # 23 I. A*, 18, at p. 26, 



fjflS INDIAN LAW REPORTS, [VOL. XXIX. 


P. C. 
1007 
Mehrunry 
\ v fttUe .. 20 , 


PRIVY COUNCIL. 


19 


MUHAMMAD MUMTAZ ALT KHAN (PiAnraws) «. MURAD BAKHSH 
(Dependant) and 5 other appeals by the same appellant consoli- 
rATEP AND MUHAMMAD MUMTAZ A LI KHAN (Plaintiit) ®. MU- 
HAMMAD MOHSIN (Dependant) and another appeal by tub same 
appellant consolidated. 

[On appeal f rom the Court of the Judicial Commissioners of Oudh, Lucknow.] 
Act Mo. 1 o/1869 (Oudh Estates Act)—Birt zamindari rights— Eights of per- 
sons holding under- proprietary rights in milages under fahtqdar before 
annexation of Oudh — Policy of Government under Beoord * of Eights 
Circular Mo. 2 of 1861 — Heritable and transferable rights . 

The defendants, either by themselves or their predecessors in title, had 
from before the annexation of Oudh, held under-proprietary rights (known as 
birt or birt zamindari rights) in villages in the taluqa of which the plaintiff 
was the taluqdar. In the Record of Rights Circular No. 2 of 1861 the policy 
of the Government was declared “ that the birtias who were found in direct 
engagement with the State at annexation, or who have uninterruptedly held 
whole villages on the terms of their pattas under the taluqdars must be 
maintained in the full enjoyment of their rights in subordination to the 
taluqdars.” In suits by the taluqdar to recover the villages. 

Meld on the evidence and under the circumstances of the case, that the 
defendants had shown themselves to come within the benefit of the policy 
declared in the above circular, and had therefore acquired, upon the annexation 
of Oudh by the British Government, heritable and transferable rights as 
against the plaintiff in the villages in suit, 

1. Six consolidated appeals (81, 87, 92, 96, 97 and 101 of 
1903) from decrees of the Court of t T ie Judicial Commissioners 
of Oudh id some cases reversing and in others affirming decrees 
of the Court of the Additional Civil Judge of Lucknow. 

2. Two consolidated appeals (84 and 86 of 1903) from decrees 
(16th November 1899) of the Court of the Judicial Commissioners 
of Oudb, which affirmed decree/ (20th April 1897 ? and 23rd 
November 1896 respectively) of the Court of the Additional 
Civil Judge of Lucknow. 

All the above appeals arose out of suits for the possession of 
various villages situated in the Gonda District of Oudh, and in all 
of them the appellant was the taluqdar of the taluqa of Bilaspur 
in Oudh now known as the taluqdar of Atraula j and all the vil- 
lages in suit were situated in the said taluqa. At the second 

Present .—Lord Macnaghten, Loyd Atkinson, Sir Andrew Scoble and 
Sir Arthur Wilson, 
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summary settlement of Oudh the said taluqa was settled with 
Raja Umrao Ali Khan, grandfather of the appellant, who died in 
or about 1860 and was succeeded by his son Raja Ria-at Ali 
Rlian. 1 he latter died in 1865j being succeeded by his posthumous 
son the appellant, who was then a minor, and his estate was placed 
under the management of the Court of Wards until 6th October 
1886, when the appellant attained his majority. During this 
period the regular settlement of the Gonda District was made. A 
large number of persons, including the respondents or their 
predecessors in title, claimed under-proprietary rights against the 
taluqdar, and most of these claims were admitted. Judgments 
of their Lordships of the Judicial Committee have already 
established that some of these claims were fraudulently admitted 
by agents of the Court of Wards. Decrees of the Settlement 
Court we*e made in favour of the claimants in accordance with 
the admissions. 

On attaining his majority the appellant instituted (amongst 
many others) the suits out of which the present appeals arose. The 
plaint in each ca=e set out the title of the appellant to the village 
sued for and stated the date when he attained majority and that 
his estate was then released from the management of the Court 
of Wards. It a-serted that the decrees made at the time of the 
regular settlement were not binding on the appellant because he 
was not properly made a party thereto ; because the agents of 
the Court of Wards were not authorized to admit the claims; 
and because the admissions of the claims were fraudulently and 
collusively made. The plaint also alleged that, independently of 
the decrees made on those admissions, the respondents were not 
entitled to any under-proprietary rights. The relief sought was 
the recovery of possession of the villages from the respondents. 

The only ground raised in these appeals material to this report 
was whether the respondents had under-proprietary rights in the 
villages in suit. 

Appeal 87 of 1903. The village in dispute in this case 
Was Dhurahra, The defence was that the defendants held under* 
proprietary rights under two grants made by Raja Omrao Ali 
Khan on 21st September 1848 and 2<5bh January 1850, and that 
the decree made at the regular settlement was binding on the 
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appellant. The grant dated 21st September 1848 was in the 
following terms 

fS I, Sri Khan-i-Azum Masnad*i-Ali Maliaraj Baja Omrao AH Khan, have 
executed a birt zaminclari iu favour of Fakir Bakhsh Mali ton, in respect of 
village Dhurahra, a nankar estate, in tappa Bahrain pur of Fergana Atraula 
in the Sarkar of Bahraieh, and made over to him sajal, sakafc, sapat in chatur 
siwan (i.e, the .rights in water, wood and road within its four boundaries). 
Ho is to take possession and occupation of the village with (perfect) 
composure of mind, and to pay the Government due. He is to take one- 
fourth share of the Government revenue as right of birt zamindari. The 
area of the village is fifteen hundred kham (village) bighas.” 

The grant dated 25th January 1850 was in the same terms 
without any reference to the previous grant. On 28th June 1871 
at the regular settlement Raja Chaudhri, the original respondent 
in this appeal, claimed a decree for under-proprietary right in the 
said village, and on 8th July 1872, his claim being admitted, a 
decree was made on that admission. 

In the present suit the Additional Civil Judge of Lucknow 
delivered judgment on 3rd May 1897, holding that the appellant 
was not properly a party to the suit at the regular settlement ; 
that the admission was not made by any person duly authorized 
to make it; and that the decree of 8th July 1872 was not bind- 
ing on the appellant. He also held that the defendants did not 
hold under-proprietary rights in the village. In the absence of 
proof of the date on which the appellant was born he considered 
that the suit was barred by limitation, and in consequence made 
a decree dismissing the suit with costs. 

On appeal to tlie Court of the J udicial Commissioners of Oudh 
judgment was delivered by that Court (G. T. Spankie and 
W. Blexxerhassett) on 19th December . 1899. In the course 
of the appeal the date given by the appellant as the date of his 
birth was admitted, and the question of limitation was thus 
settled in the appellant’s favour. 

The Judicial Commissioners held that as the appellant had 
not produced the papers given over to him by the Court of Wards, 
a presumption arose that fealig Ram, the man ager of the estate, 
was duly authorized to confess judgment at the settlement. 
They also held that the respondents were birtdars and that £ a 
person holding a birt or birt zamindari tenure under which he 
receives one-fourth or one-tenth of the profits of the village, has 
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a heritable and transferable share in that share.- On these findings 
a decree was made affirming the decree of the Additional Judge, 
Appeal 92 of 1903. In this ease the village in dispute was 
Pachaata, The terms of the grant dated 4th May 1830 to Mak- 
diirn Bakhsh Khan by Raja Muhammad Khan/were similar to 
those of the grants referred to in appeal 87 of 1903. The pro- 
ceedings at the regular settlement were also the same, a decree 
being passed on admission of the claim in favour of Ali Bakhsh 
Khan, the son of Makdum Bakhsh Khan on 8th July 1872. The 
pleadings and the decisions of the Additional Judge and Judicial 
Commissioners {the latter dated 19th December 1899) were also 
similar to those in the case of appeal 87. 

Appeal 98 of 1903. The village sued for in this case was 
Tatarpur. At the regular settlement a claim was advanced on 
behalf of the appellant to the superior proprietary right and on 
8th February 1872 this was decreed to him. On the same date 
the claims of Ishri Prasad and Sukhmangal Singh (with whom 
the second summary settlement had been made in 1859) to the 
superior proprietary right were dismissed. They were, however, 
granted sub-proprietary rights in the village on payment of the 
Government demand plus 15 per cent, and half the cesses and 
village expenses. In this suit, in addition to the defences raised 
in the other suits, it was pleaded that the appellant had no title 
to the village, and that his suit was barred by limitation. The 
Additional Civil Judge gave judgment on 3rd May 1897. He 
followed his previous judgments on the matters then decided, 
and further held that the appellant had no title except under the 
decree which he impeached, and that the cause of action having 
arisen In 1859 during the life time of Raja Riasat Ali Khan, the 
suit was for this reason barred by limitation. He accordingly 
dismissed it with costs. On appeal the Judicial Commissioners 
on 19th December 1899 affirmed that decree holding that the suit 
was barred ; that the appellant was bound by the decree passed at 
the regular settlement, and that on the merits the respondents as 
birtias had a heritable and transferable right in the village in 
suit. 

' ' Appeal '97 of 1903. In this case the village in suit was 
named Gaur* Both the summary settlements were made with 
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tlie appellant at the regular settlement on 23rd February 1871 
Arjimgir Gosbain claimed the under-proprietary right in the 
village, and a decree was made in his favour on 2nd September 
1872. In this suit the defence was the same as in appeal 87 of 
1903 except that no question of limitation was raised. The 
Additional Judge on 19th January 1898 made a decree in favour 
of the appellant ; but on 19th December the Judicial Commis- 
sioners reversed that decree and dismissed the suit with costs. 

Appeal 101 of 1903. The subject-matter in this case was a 
village called Chatarpara. There was no birt patta. The second 
summary settlement was made with the appellant. At the regu- 
lar settlement on 22nd June 1871 Subhan Chaudhri claimed an 
under-proprietary decree as birtdar. On admission a decree was 
made in his favour on 27th April 1872. The pleadings and issues 
were the same as in appeal 87 of 1903 with the exception of two 
matters, namely, that the appellant's case ought to be confined to 
a share in the village, and that he was estopped from suing by 
his receipt of rent. The Additional Civil Judge on 24th June 
1897 limited the appellant's case to a 14-anna share in the village, 
and in accordance with his judgment in appeal 97 of 1903 made 
a decree in the appellant's favour. On appeal the Judicial Com- 
missioners on 19th December 1899 reversed that decree and 
dismissed the suit on the grounds already stated in the other cases, 
and also on the ground that the appellant had by the receipt of 
rents after attaining majority elected to treat the decree of the 
Settlement Court as valid. 

Appeal 81 of 1903. The village in dispute was named 
Kusahwa. The birt patta was granted by Eaja Omrao Ali 
Khan. In other respects the case w r as similar to appeal 101 of 1903. 
At the regular settlement the decree was on 5th August 1872 made 
in favour of Subhan Chaudhri. In this suit the Additional Civil 
Judge (not the same Judge that decided the other cases) on 4th 
January 1897 held that the cause of action accrued during the 
life time of Raja Riasat Ali Khan and the suit was therefore 
barred by limitation ; that the appellant was duly represented in' the 
litigation and. bound by the decree made at the regular settlement, 
and that the appellant had satisfied the decree by the acceptance 
of rent. He therefore dismissed the suit. On appeal the Judicial 
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Cbmmissioners (Ross Scoff and &* I* Spahkib) affirmed the 
decree for the same reasons as \u the other cases. 

In the other two consolidated appeals (84 and 86 of 1903) 
the questions raised related to the right of the appellant to recover 
possession of the villages in suit, or to receive a larger proportion 
of the profits from the respondents. 

Appeal 84 of 1903. The village in suit in this case was called 
Belha. After the annexation of Oudh the first and second sum- 
mary settlements of the village were made with the respondents 
or their predecessors in title. At the regular settlement, on 11th 
June 1871 a claim to the superior proprietary right was advanced 
on behalf of the appellant against the predecessor in title of the 
respondents. On 1 5th J uly 1872 the Assistant Settlement Officer 
recorded that the appellant u only present by Thakur Prasad, 
says we now limit our claim to 10 per cent, malikana. Defend- 
ant is a birtia who bought from Kale Khan. Kale Khan got 
birt from Raja Muhammad Khan . . . claim to superior title 

dismissed and a malikana of 10 per cent, on revenue decreed.” 

In the suit in this ease it was contended that the appellant 
was not properly a party to the decree, and was not bound by 
it, and that the respondents’ rights, if any, were limited by the 
terms of the grant to them. The relief sought for was possession, 
or failing that, a declaration of the respondents* rights under the 
terms of the grant. The defence w r as that the village in suit was 
not part of the appellants* taluqa ; that the decree of 15th July 
1872 was binding; that the suit was not maintainable, and w r as 
barred by limitation. It w T asalso contended that the appellant 
was estopped from advancing his claim owing to the receipt 
by him of the malikana dues after attaining majority. The Addi- 
tional Judge on 20th April 1897 held that the village was not a 
portion of the appellants* taluqa; that the suit was barred by 
limitation ; that the respondents* ancestors possessed the rights of 
birt holders prior to and irrespective of the decree of 15th July 
1872, and were in possession of the village in suit prior to both 
the summary settlements. He consequently dismissed the suit. 
The Judicial Commissioners, G. T. Spankie and W. Blexner- 
hassett, on 16th November 1899 affirmed that decree on the sole 
ground that the settlement decrees were binding, on which 
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question they said that the suits having been properly instituted on 
behalf of the plaintiff and not having been, disposed of by consent, 

' and there being no evidence of any gross neglect or mismanage- 
ment the decrees passed In these suits cannot be set aside. , . , 
It is not necessary to express an opinion on the merits, hut were 
it necessary we should have no difficulty in finding that the 
defendants have held direct under native rule and after annexa- 
tion, and that the plaintiff has no title against them.” 

Appeal 86 of 1908. This case related to the village of Badal- 
pur Chaukhandia. It was a similar case to that of appeal 84 of 
1903 and the pleadings were of the same nature. The claim at the 
regular settlement was made on 6th January 1871 on behalf of 
the appellant by one Thakur Prasad and a decree similar to 
that in appeal 84 was made on 1st June 1872 dismissing the claim 
to the superior title, but decreeing 10 per cent, on Government 
revenue as malikana. The Additional Civil Judge held that the 
suit was barred by limitation, and that having received malik- 
ana dues after attaining majority, the appellant could not impugn 
the decree of the Settlement Court. He made a decree dismiss- 
ing the suit. On appeal that decree was affirmed on 16th Novem- 
ber 1899 by the Judicial Commissioners (G. T. Spahkxe and W, 
Blehherh A ssett) for the same reasons as in appeal 84 of 1903. 

The following portion of the judgment of the Court of the 
Judicial Commissioners of Oudh in appeal 87 of 1903 is material 
as showing the grounds for their conclusions that the respondents in 
each appeal must be held to have an under-proprietary tenure 
in the respective villages in suit. These conclusions and the 
reasons on which they were based were accepted as correct by 
their Lordships of the Judicial Committee 

a The grant is not an isolated or anomalous grant. It is one 
made in pursuance of a widespread custom. Similar grants are 
common in the Districts of Gorakhpur, Basti, Gonda, and Bah- 
raieh, and probably other submontane tracts, where' large areas 
of jungle had not been brought under cultivation. Probably the 
best description of them extant is to be found in the Gouda ' 
Settlement Report. 

<c The author of the Gonda Settlement Report, after explain- 
ing the original structure of the Hindu society in its simplest form 
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as consisting of Raja and cultivator in the north o£ the district 
and its more complex form in the centre of the district; owing 
to the intervention in the majority of villages; of bodies of here- 
ditary Mr Ha 8 between the Raja and the cultivator; proceeds in 
para. 64 to explain the relationship between the Raja and biriias. 
In para. 72 he states that waste lands were at the Raja’s disposal, 

‘ He might cede them on favourable terms to single speculators; 
who engaged to. bring them under cultivation by introducing 
ploughs themselves. Having once dealt with them he was 
bound by rules, which rules will be described when the 
division of the grain-heap and the position of the birtias are con- 
sidered. 7 After detailing the deductions from the grain-heap, the 
author proceeds : — ‘ What is left is divided into two equal heaps, 
one for the Raja and the other for the cultivator; in local language 
the Raja’s heap is known as the hissa sirkari. 7 And in para. 38 
‘ this or something essentially similar in principle is the method 
in use all over the district for land in full cultivation and paying 
rents in kind. The produce is the common property of every 
clas3 in the agricultural community, from the Raja to the slave. 
2STo onetis absolute owner anymore than the others, but each has 
his definite and permanent interest , 7 (para. 84) ‘ the basis of the 
whole society being the grain-heap, in which each constituent rank 
had its definite interest. There is as yet no trace of private pro- 
perty, whether individual or communal, the rights which bear the 
nearest resemblance to it being the essentially state rights of the 
Raja. Independently of the fact that it is still in many places 
in actual existence, its importance to the administrator lies in its 
being the original type from which all the different forms of 
landed property have been divided by processes which may be 
easily traced, and whose operation is in most cases going on under 
our eyes. Its original form is modified by the growth of two 
institutions within itself, the birtia and the village zamindar ; 
and by the operation of two external causes— the introduction 
of money into the relations between its various members and 
the encroachment of a foreign power on. "the prerogative of the 
Raja.’ 

{U Para . 85.— Birt means a cestioAof any part of the Baja’s 
rights within definite limits . 7 


1907 


Muham- 

mad 

Mumtaz 
Am Khah 
v. 

Mvbad 

Baeesk. 


9G 



716 


THE ENDIAN LAW EEPOETS, [VOL. XXIX. 


1907 


Mueam» 

MAD 

Mumtaz 
Alx Khan 
v, 

' Mrs ad 
Bakksii. 


u 4 Para* 86. — The most important classes of birt were of two 
kinds, the fart mmindari and the birt jangal tarashi* Of the 
first kind I know no instance more than two hundred years old, 
and by far the greater number were created within the present 
century when the Baja granting them was out of possession of the 
lands to which they referred. So complete is the cession that it 
is not likely that the comparatively small gratuity, which formed 
the consideration, "would have reconciled the Baja to the loss of 
his rights, had he been in actual fruition of them. So their exist- 
ence may really be traced to the operation of the external forces 
just mentioned. They are most common in Utraula, Sadulla- 
nagar and Burhapara where the Baja had been longest and most 
completely set aside, and in those parganas there is hardly a 
village where they do not constitute the charter of the present 
proprietary family. Their terms, which varied very slightly, were 
as follows 

“ ‘ Eta Baja cedes a certain plot of land or a village to a certain 
grantee. He abandons all rights in water, in wood, arid in 
roads j the birtia on his part is bound to plough and. bring in 
ploughs, and inhabitants are liable for the cash assessed by the • 
nazim or chakledar of the village. In the event of a grain 
division (as described above) the right of the birtia extends to 
one-fourth of the Baja’s heap. 

(s 4 87. In Goncla, Mankapur and Bamhanipair, birt 8 are 
equally common, but on less favourable terms. The Rajas there 
still retained considerable power, and in Gonda at least must have 
entertained strong hopes of recovering the whole. The birtias 
consequently were very seldom invested with the peculiarly 
zamindari attributes of manorial rights or transit dues ; and 
their zeal in clearing the jungle was stimulated only by the per- 
petual cession in favour of themselves and their posterity of the 
old mukaddam’s deduction of one4enth from the Baja’s grain- 


u ^ ie torment of the zamindarby the Muhammadan govern- 
ment is explained in paras. 91 and 92. ‘The dehi nankar allowed 
by that government, usually bore, in the first instance some defi- 
nite proportion to the gross assets. In Utraula, for instance, the 
rights of the birtias were respected, and they were allowed, as 
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they would have been under the Raja, one-fourth of the state 
ass-fcs. This they continued to receive whenever the Government 
'collections were made in grain. It was the general introduction 
of cash payments for whole villages that modified their position in 
this respect. J 

“ c Para, 07.— It has Leeo seen that in the original form of 
the society money did not enter at all into the relations which 
subsisted between the purely agricultural classes, nor does it now 
in the north of the district, except in the case of such crops as 
sugarcane and poppy, whose division is effected with difficulty, 
and which occupy an infinitesimal proportion of the whole area. 
It is only in the rich old cultivation between the Terhi and the 
Ghagra that money-rents have been at all prevalent for a long 
time. Between the Terhi and the Kawana they are of recent 
and still partial introduction. They have, however, been for 
some time in use everywhere, where the nazims collected direct 
in the lump assessments on whole villages. They were recom- 
mended here by their obvious convenience, as it would have been 
an utter impossibility for any nazim to superintend the grain 
divisions in every village in his charge. The result of their intro- 
duction was that the revenue ceased to bear a fixed proportion to 

the total produce As the revenue ceased to 

bear a fixed proportion to the produce, so did the nanhav of the 
village proprietors, originally a stated share of the revenue, cease 
to fluctuate also. The same sum as had been originally assessed 
as their share continued to be remitted in their favour, whatever 
the lump assessment on the whole village might be. ’ 

H ( Para. 102. — The general introduction of money payments 
had converted zamindari receipts ftom the land into something 
bearing resemblance to rent, and had undermined the fixity of 
tenure which was secured under the old system of payments in 
kind. * 

iC Para. 59 of the Basti Settlement Report shows the form of 
birt-patr prevalent in tl at district. It is very similar to the 
form in use in Gonda. The Raja surrenders water, wood and 
roads or transit dues within the four boundaries of the village. 
In the entire birt, 1 alf is declared to be revenue-free and half 
to be the right of Government, >’7 A:'"-,' 


1907 


; Mu iiam- 

; ' MAB 
Ml T 3lTA£ 

A li Khan* 

V. 

Air BAB ■ 
Bakhsh. 


TlS 


THE IN' THAN I, AW REPORTS, [VOL, XXTX. 

i *tj, *»,{ f 

a From paragraph 52 it appears that the settlement was made 
with the birtias f an allowance of 10 per cent, being payable to 
the over-proprietors. 

* f In paragraph 59 the Settlement Officer states : — £ With 
the exception of Bansi, therefore, in every pargana there is, or 
was, a landed aristocracy in regular gradation. At its head was 
the Raja in possession of whatever portion of the original 
domain had escaped alienation ; next his more or less distant 
cousins and the members of his clan generally with their separate 
estates, and after them the great body of birtias. Birt means 
the grant of a right in land by the original lord of the soil . . 
* * * « The birt grants sometimes conveyed a full proprietary 
right, sometimes only a limited and temporary interest in the 
village «... Land was at first of little value and rights 
in large tracts were made over for a nominal consideration or 

given away without any consideration at all But the 

common and ordinary form of birt merely conferred a limited 
and subordinate right. The birticc had the entire control of the 
village, but he was only allowed to retain a definite proportion of 
the profits, most commonly one-tenth or on e-fourth, and w r as oblig- 
ed to hand over the rest to the superior proprietor. In such cases 
the right, though. limited, was complete as far as it went. If the 
Raja, as he sometimes did, resumed the control of the village, he 
allowed the birtia to retain a one -fourth or one-tenth of the land, 
as the case might be, instead of his general birt right. I have 
come across several arazi holdings which arose in this way. All 
the different classes of birtias , as well as most of the muJcaddams 
or managing lessees, have been treated as zamindars since 1839, 
and the settlement lias been made with them in full proprietary 
right, subject in some cases to the payment of a malikana 
allowance of 10 per cent, to the superior proprietor. 

“ Paragraph 194 of the Gorakhpur Settlement Report contains 
extracts from the Gazetteer and a form of modem birt, merely 
stating that the village is assigned in birt and the birtia is to pay 
the rates payable by birtias in general. The terms are not nearly • 
as precise as in the deeds in use in Gonda and Basti. 

“ Paragraph 194 proceeds ( The nature and rights of a tenure 
so common in the district formed the subject of long inquiries 
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and deliberations at each recurring revision of assessment* 
The chief point was to ascertain whether the Sirf-holders ( biriia 
or birthia ) were or were not proprietors entitled to engage for 
the revenue. The Government at first took the negative view 
and directed settlements with the Rajas and Taluqdars ; but in 
1835 the Board changed its mind. On the report of the Collector, 
Mr. Armstrong, it held that the tenure was heritable and trans- 
ferable, and that the birtias must be considered as proprietors of 
the villages held by them. Settlement has ever since been made 
with the birtias themselves, who have thereby become independent 
of their feudal chieftains. But they must still pay into the 
Government treasury, to be credited to those chieftains, a 
seigniorial fee ( malikana ) of Rs. 10 per cent, on their revenue.* 
“ An opinion is expressed that mukaddam birts carrying an 
allowance of one-tenth of the assets were merely granted during 
the pleasure of the grantor. Paragraph 196 contains a further 
extract from the Gazetteer to the effect that the mukaddam 
tenure is to all effect a zamindari. Paragraph 197 states that 
at the cession of the district to the English Government a vast 
majority of the land was either revenue free or waste land 
belonging to Government, and although the rajas and grantees 
owned all the cultivated land paying revenue, yet the cultivation 
was arranged for either through the agency of birtias or mulcad - 
dams . 

“ 1 The birtias held or claimed to have their lands under 
written grants acquired from the rajas by gift or by a form of 
purchase. To show that birt often was a recognised mode of 
acquiring land with sale and mortgage, an instance is unearthed 
from the records of 1817, where the Rani of Satasi offers to sell 
19,000 bighas culturable land outright at Rs. 2 per bigha or to 
give it in birt at Re. 1 per bigha and subject to an annual pay- 
ment of one-fourth of the produce. The duties of birtias are 
defined to be to clear and cultivate the land and to make certain 
annual payment known as malikana . At the time of the ces- 
sion of Gorakhpur to the British most of the revenue-paying 
land was in the hands of birtias . The whole of paragana 
Maghar, the Bansgaon tahsil, as well as the greater part of 
Salempur Majhauli wore then the property of birtias / 
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" In paragraph 19S, the author, having disposed of birtia 
communities with acknowledged rights, proceeded to the mukad - 
dam class of birt. He considered that this tenuie was originally 
of a non-proprietary character. After some os dilations of 
policy the muleaddams were acknowledged by Government as 
t! e subordinate proprietors and engagements were taken from 
them. 

“The Bahraich Settlement Report referred to at pages 
176 — 179 of Sykes’ Compendium contains a specimen form of birt 
deed in force in Bahraich. It contains a provision that the bir- 
tia is to get continuously the zamindari dues, whether the village 
is held direct or Mam. The taluqdar consented to a sub-settle- 
ment decree being passed on that document. The Settlement Officer 
described the birt , as consisting in the sale of the right to settle 
on a certain plot of waste, and to enjoy all such valuable per- 
quisites as would necessarily result from that occupation. The 
Settlement Officer only knew of one instance in the Bahraich 
district in which the birtia had obtained one-tenth of the gross 
produce of the village. He considered that the right of manage- 
ment was expressly reserved to the grantor at his option by the 
terms of the deed. 

“ It will be apparent from the above quotations, that a birt 
grant was usually made by a person in the position of a Hindu 
Raja or Governor in submontanic districts, as an act of state, 
for the purpose of bringing waste lands under cultivation. The 

grants are analogous to grants made by the British Government 

under the waste land rules. The necessities of the case demand 
fixity of tenure. It is inconceivable that any reasonable man 
would pay large sums of money, and spend his labour and capital, 
in -reclaiming jungle, if his position were no better than that of a 
tenant at will. A small minority of Revenue officials was of 
opinion that the raja had a right to resume such grants. It 
was admitted, however, that force was the prevailing element 
MacAndrew’s ‘ Some Revenue Matters/ page 26. 

“That was not the view held by the majority of Revenue 
officials, or by the Government, or by the Legislature, and 
indeed the question of resumption was nothing more than a ques- 
tion as to which of two partners should he the managing partner. 
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It is indisputable that on resumption the birtia would still take 
Ms one-quarter share of the rajahs grain-heap. The only differ- 
ence would be that the raja would arrange for the cultivation 
of the village instead of the birtia. The quotations from the 
Basti and Gonda Settlement Reports establish this. This is in 
pursuance of an ancient and invariable custom* prevailing all 
over the north of India* by which a proprietor who is excluded 
from the management of the village invariably retains his sir* 
or nankar or specified share of the income. 

“ In the present case* there is a strong corroboration of this. 
On the birtia refusing to pay the sum of rent of Rs. 500 claimed 
by the raja* IJmrao Ali Khan* grandfather of Raja Mumtaz Ali 
Kb an* at once conceded the birtia’s right to receive an annual 
payment of Rs. 125* during the time of his exclusion from the 
management. These deeds* therefore* indisputably convey a 
right in perpetuity, to the particular share of produce specified 
therein. 

(< In the Districts of Gorakhpur* Basti* Gonda* and even in 
Bahraich* notwithstanding the peculiar stipulation in the deeds 
there current* they have been held to also convey in perpetuity 
the right to the management of the village. Whole parganas, and 
whole tracts of country in those districts* are to this day held in 
proprietary and under-proprietary right under these deeds. I 
may note here an error into which the Court below appears to 
have fallen. The deeds do not purport to be pattas or leases. 
They are correctly described as birt-patrs or deeds of cession. 
There can be no doubt that in general the resumption of such 
tenure was an act of might rather than of right. That is the 
opinion to which the Government and the Courts have come* 
after long experience over large tracts of country. I have no 
doubt that that conclusion is a just and true conclusion* and that 
it is in accordance with the law and customs of the people. 

u I hold* therefore* that a person holding a birt or hirt- 
zawiindari tenure under which he receives one-fourth or one- 
tenth of the profits of the village has a heritable and transferable 
right in that share* whether excluded from the village manage- 
ment or not. There is in general a presumption that he is also 
entitled to retain in perpetuity possession and management of the 
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village, though this presumption may be rebutted by the terms 
of the grant. 

« For the Raja, Mr. Lincoln contends that unless the birt- 
patr contains terms giving a proprietary right in perpetuity, the 
defendants have not established their case. That, no doubt, is a 
doctrine of the English law. I do not think that it is applicable 
to the present case. I do not think it is possible to apply the 
ideas prevailing in the mind of an English conveyancer to the 
construction of a document drawn up in the form used by Hindu 
conveyancers. In the case of Bal Kishan Das v. Legge(l) now 
in appeal before Her Majesty in Council difficulties of applying 
the rule of English law to documents drawn up in the Mahomedan 
form of conveyancing are apparent. Raja Muhammad Khan 
was no doubt a Mahomedan. He, however, held the Hindu 
office of raja. His grant is in the ancient Hindu form couched 
in terms borrowed from the Sanskrit language. In my opinion 
the document should under the rule of justice, equity and good 
conscience be construed in accordance with the ideas prevailing 
among Hindus. In Select Case No, 291, Dr, Howell has dis- 
cussed at some length the presumptions arising in such case. As 
regards presumptions arising from a grant by a Hindu he holds 
that, subject to certain limitations, the presumption is that the 
grant is in perpetuity. In selections from Oudh Government 
Records (Groves), page 40, the kanungoes and zamindars of the 
Hardoi district expressed their opinion to the Settlement Officer 
that a tenant holding a grove might plant new trees in the place 
of old trees on the principle that what has been given has been 
given, that is to say, there is a presumption in favour of perpetuity, 
I hold that a gift of lands made by a birt-patr not containing 
express words of inheritance is presumed to carry an estate of 
inheritance. 

(< For the Raja, Mr. Lincoln concedes that if their Lordships 
of the Privy Council with complete evidence before them, adopt 
the same view that they adopted in the case of Muhammad 
Mumtrn AU Khan v. Shcoratangir (2) with limited evidence 
before them, then it will follow that a very large number of 
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eases decided by the Settlement Courts in Gouda must have been 
decided on an erroneous principle. Mr. Lincoln’s argument comes 
to this : that officers who were appointed for the sole purpose of 
studying the history and the institutions of the people in order' 
that they might be able to correctly decide their legal rights, and 
who spent years on the spot in close contact with the people in 
performing this duty, with the conspicuous ability displayed in 
the Gouda Settlement Report must have entirely failed to arrive 
at the truth. I should be unwilling to arrive at such a conclusion, 
Mr. Lincoln’s argument, however, goes further than this. He 
not only says that the managing and collecting tenure of the 
whole village cannot have been in perpetuity • but he says that if 
the raja resumed the village, the birtias would not even be 
entitled to retain their right to receive from the raja one-quarter 
of the profits, notwithstanding that they might have expended 
large capital in reclaiming the village from jungle. Mr. Lincoln , 
therefor©, calling in aid doctrines borrowed from the law of 
England, is compelled to place himself in opposition, not only to 
the opinions formed by the Government and the Courts in every 
district in which the birt tenure is known to exist, but also in 
opposition to the ancient custom of the country acknowledged by 
his client’s grandfather in the case of Pachautha in 1861. I can- 
not accept his views. 

(< The argument that acceptance by the birtia of leases for a 
short term is inconsistent with a permanent grant appears to 
me to be untenable. It is only in recent years that corn rents 
have been converted into cash rents. The process is not yet com- 
plete in Gonda. Under corn rents, leases would not be necessary. 
Under cash rents, however, reassessments are necessary after 
certain periods. These leases for a term were merely intended 
to ■ assess the cash rents for a few years, in lieu of corn rents 
without in any way infringing on the birtia’ s permanent right to 
one-quarter of the rents and profits, which right is distinctly 
reserved to Mm by those very leases. Nearly all proprietors 
and under-proprietors in these Provinces are subject to pay re- 
assessment at the close of settlement. By signing an agreement 
to pay a fixed amount for 30 years they do not forfeit their per- 
manent interests in their estate. Section 68, clause (2) of the 
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Oudfa Rent Act, lays down that a person having certain rights 
in land does not lose them by subsequently taking a theka or 
mortgage in which his holding is comprised. In my opinion 
these leases are not inconsistent with a right in perpetuity vested 
in the birtia. The same view has been held in Ram Bharos v. 
Lai Achal Ram (1) following a decision of this Court in Gum 
charan Bhadi v. Shambhudatt Mam (2). 

u The learned Counsel for the Raja strongly contended that 
the present case was on all fours with that of Ram Autar v. 
Muhammad Mumtaz Ali (3), It is seldom profitable to attempt 
a close comparison of the facts of different case?. In the present 
case the proposed comparison appears to be more than usually 
unprofitable. In that case, Salig Ram, who confessed judgment, 
was an interested person. In this case it is not shown that he 
was personally interested. In that case the muafi statement 
was not supported by the evidence of the raja and the patwari 
and the other persons. In the present case grants have been 
produced. The purport of them has been fully explained by 
reference to works of great authority on the subject. The nature 
of the grant in that case appears to have been uncertain. In the 
present case the grant is one of zamindari birt. The evidence 
in that case was somewhat defective. In the present case some of 
those defects have been made good. In the present case the 
statement of Raja Umrao Ali Khan has been produced and the 
respondents have endeavoured to explain the customary incidents 
of the birt tenure, which does not appear to have been attempted 
in the case of Ram Autar, The main grounds of decision in the 
case Ram Autar v. Muhammad Mumtaz Ali (3) are totally 
different from the facts of the present ease. The cases are clearly 
distinguishable. The learned counsel for the respondents referred 
to the authorities cited in Syke’s Compendium, page 802. He 
contended that a birt was a cession of rights by purchase and 
that it was not a lease of property. He contended that if any - 
doubt existed as to the grant being one in perpetuity, the fact 
that one descent had been shown from Fakir Rakhsh to Rajai, 
would establish the perpetual character of the grant. He further 

(1) (1891) Select Decisions Board of (2) (1890) Rent Appeal Ho. 165 of 
Revenue, Ondh. 1890 unreported. 

ifi) (1897) L. R. 3 U I. A., 107 ; I. L, XL, 24 Calc., 853, 
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contended that Act XXVI of 1866 was not exhaustive ; that it 
applied only to the case of zamindars entitled in their own 
right, whose villages had in some manner become included in a 
c Taluqa \ He contended that the Act did not apply at all to 
the case of a grant by a taluqdar where the grantee had con- 
tinued in possession from the date of the grant. He cited the case 
of Drig Bijai Singh v. Qopal Dai Pandey (!)♦ 

H The appellant, on the . other hand, contended that the # 
defendants must bring their case within Act XXVI of 1866. 
On the authority of the case of The widow of Shankar Bahai 
v. Raja Kashi' Par shad (2), I hold that Act XXVI of 1866 
is not exhaustive. The rules referred to in the Act do not 

■ ■ Vi:'.' 

appear to me to be intended to cover the case of persons 
claiming by grant from the taluqdar. I hold that a right to 
sub-settlement can be proved otherwise than under Act XXVI 
of 1868. ; 

The respondents have established their right to hold the 
village under grant from the taluqdar as their heritable and 
transferable estate. The estate has made one descent from 
Fakir JBakhsh to Raj ai and the respondents have established their 
possession from the time of the grant till the first Summary 
Settlement ” 

On this appeal 

DeGrV'wyther for the appellant contended that lie was not 
bound in law by the decrees passed at the regular settlement in 
favour of the respondents. Those decrees were made by consent 
at the time the appellant was a minor, arid when his estate was 
under the superintendence of the Court of Wards. That being so, 
it was for the respondents to prove that the consent was given 
by the Court of Wards by a person having authority to give 
it. But no such proof had been given, and there was therefore 
nothing to show that the appellant had been properly represented 
in the regular settlement proceedings. Reference was mad© 
to Muhammad Mumtaz Ali Khan v. Sheoratangir (3) and 
M>im Autar v. Muhammad Mumtaz Ali Khan (4). Nor can 

(1) (1879) h R., 7 I. A., 1 7 ; (3) (1896) L. B., 23 I. A,. 75 (82) ; 

1. L. B„ 6 Calc., 218. I. L. R., 23 Calc., 934 (940). 

(2) (1873) L. B„ 4 I. A., 198. (4) (1897) L. R. f 24 X, A. 9 107 (114) ? 

I. L. R., 24 Calc., 853 (860). 
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it be assumed, as the respondents alleged, that the decrees at the 
regular settlement only gave them what they had already inherit- 
ed from their ancestors, for they have not proved that they were 
at that time entitled to possession as 5in5-holders. The addi- 
tional Civil Judge found that the documentary evidence on 
which they relied for such proof bad not established their title. 
And even if it were not so, and they were 6irt-holders, their 
tenure was not necessarily heritable and transferable. Refer- 
ence was made to Gouree Shunlaar v. Maharajah of Balram- 
pore (1); the Record of Rights Circular No. 2 of 1861 referred 
to in Sykes’ Taluqdari Law, page 174, and by Sir J. Colvile in 
Kishendatt Ram v. Mumtaz Ali Khan (2). The fact that 
leases had been granted to the respondents was also referred to, 
and it was pointed out that that would not have been necessary 
bad their tenures been of an nnder-proprietary character. It was 
submitted therefore that the respondents had not proved any 
right to a heritable and transferable interest in the villages in 
dispute against the appellant. 

Cowell for the respondents (except those in appeal 96 of 
1903) was not called upon. 

1907. June 20th . — The Judgment of their Lordships was 
delivered by Sib Andbew Scoble : — 

Pbivt Council Appeals Nos. 81, 87, 92, 96, 97 
and 101 op 1903. 

In the six cases out of which these consolidated appeals have 
arisen, the plaintiff was Raja Muhammad Mumtaz Ali Khan, 
the Taluqdar of Atraula, and the defendants were persons 
who, either by themselves or their predecessors in title, claimed 
under-proprietary rights in villages in his taluqa. These rights 
are what are known in Oudh as birt , or birt zamindari rights; 
and the question for decision, is whether persons holding under 
this tenure have a heritable and transferable right, as against 
the taluqdar, in the villages in respect of which the birt has 
been ereated. 

In Mr. Sykes’ valuable Compendium of the Law specially 
relating to the Taluqdars of Oudh (p. 173) it is stated that 11 there 

(1) (1878) L. K„ 6 1. A., I : (1) (1879) h. B. 6 I. A., 145 (165) : 

X. L. K,, 4 Calc., 889. I. L. K,, 5 Calc., 198 (206). 
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are' several' descriptions of Mri known in Oudh, but * 
the true birt is that known as the bad birt , created by the 
taluqdar or proprietor for money paid.” In the Gonda Settle- 
meat Report — and the cases now under appeal come from that 
district — the bai birt is spoken of as birt zamindari. 

In the Circular known as the Record of Rights Circular, 
No. 2 of 1861, the Chief Commissioner of Oudh deals very fully 
with the subject of birt tenures, and lays down the policy of 
the Government in regard to them. 

w Birts,” he says , “ were given for whole nsauzas, or patches of land in 
mauzas. . . . These tenures, when granted by the taluqdar for money 
received, will be maintained as representing the proprietary rights of the 
birtias who by purchase have acquired the position of intermediate holders, 
and as constituting the portion of the profits left them by the taluqdar, 

. . Bints of entire mauzas are very common in Gonda and Gorruckpore. 
They originated in purchases from needy taluqdars, and sometimes in clearing 
leases of jungle land. In the Ootrowla (Atraula) and Bubnee pergunnahs of 
the Gonda district, the birtias had been in many instances admitted to direct 
engagments with the Native Government for years previous to annexation, 
and, of course, were settled with then, and should have been at the late Sum- 
mary Settlement, on the principle that we are not bound to restore to the 
taluqdars what they had lost before our rule commenced.” — Sylces, p. 174, 

And the policy of the Government is thus declared: — 

“The Chief Commissioner is clearly of opinion that the birtias who were 
found in direct engagement with the State at annexation, or who have unin« 
terruptedly held whole villages on the terms of their pot tabs under the taluq- 
dars, must be maintained in the full enjoyment of their rights, in subordina- 
tion to the taluqdars.” 

It appears to their Lordships that, if the respondents in these 
cases have shown themselves to come within the benefit of the 
policy announced in this Circular, they acquired, upon the an- 
nexation of Oudh by the British Government, absolute under- 
proprietary rights as against the taluqdar, in the villages in 
suit. The learned Judicial Commissioner, Mr. Blennerhassett, 
in a series of very able and careful judgments, has decided in 
their favour, and their Lordships entirely accept his conclusions, 
and the reasons on which they are based. They will humbly 
advise His Majesty that these appeals ought to be dismissed, 
and the decrees of the Court of the Judicial Commissioner con- 
firmed. The appellant must pay to the respondents who appeared 
one set of their costs of the appeals. 
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Privy Council Appeals Nos. 84 ahd 88 of 1908. 

The decision in these appeals follows that in the six cases 
already disposed of. It may ' he noted that, in these two eases, 
the relation of the Birtias to the Talnqdar was fixed by orders of 
the Settlement Court as long ago as 1872. These orders were 
not mad© by consent, but after examination of witnesses, and 
hearing all parties. Moreover, it would seem from the judgment 
of the Judicial Commissioner that he would have had “ no difficulty 
in finding ” that the respondents or their predecessors in title 
held « direct under native rule, and after annexation,” and 
that the Taluqdar is only entitled to a malikana allowance. 

Their Lordships will humbly advise His Majesty that these 
appeals ought to be dismissed, and the decrees of the Court of the 
Judicial Commissioner confirmed. The appellant must pay the 
costs of the appeals. 

Appeals dismissed. 

Solicitors for the Appellant : — 1\ L. Wilson & Go, 

Solicitors for the Respondents: — Dalbiac, Dyer & Go. 

J. V. w. 
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Before Mr, Justice Knox, Acting Chief Justice, and Mr. Justice Billon. 

KTJNDAN LAL and anotheb (PxAiNTirrs) v. OAJADHAR LAL 

AND ANOTEEB (DEPENDANTS).* 

Ciml Procedure Code, section 457 — Guardian ad lit em~~~ Appoint ment of 
married woman whose husband is alive. 

In no case can a married woman whose husband is living bo appointed as 
a guardian ad litem , and if such an appointment is made de facto such 
apparent appointment is not a mere irregularity. Sham Lai v. Ghasita (1) 
followed. Kachayi Kuttiali Saji v. Udmnpumthala Kunhi Puttra (2) 
dissented from. 

This was a suit for a declaration that a decree obtained by 
The defendants against the plaintiffs in the Court of the Subordi- 
nate Judge on the 16th of November 1900 was a nullity as 
against the plaintiffs because they were not represented in the suit 
in which the decree was passed by a legally appointed guardian. 

# First A|>peal Ho. 140 of 1905, from a decree of B-ibu Ishri Prasad, 
Subordinate Judge of Cawnpore, dated the 81st of May 1905, 

(1) (1901) I. L, R., 23 AU., 459. (2) (1905) I. L. R„ 29 Mad’, 58 
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In the former suit the present plaintiffs' were arrayed as defen- 
dants. They were minors and were represented by their mother 
and certificated guardian Musammat Jaxtma Kunwar as their 
guardian ad litem; but no application was made to the Court to 
have Musammat Jumna Kunwar appointed us guardian ad litem, 
nor was any formal order to that effect passed at any stage up 
the suit. It was contended that in any ease, looking to section 
457 of the Code of Criminal Procedure, Musammat Jama a 
Kunwar could not have been, appointed guardian ad litem , 
inasmuch as she was a married woman and her husband was 
alive. The Court of first instance (Subordinate Judge of Cawn- 
pore) dismissed the suit.. The plaintiffs thereupon appealed to 
the High Court. 

The Hordble Pandit Sunday Lai and Pandit Baldeo Bam , 
Dave for the appellants. 

Babu Jogindro Nath Chaudkri and the Hon’ble Pandit 
Madan Mohan Malaviya, for the respondents. 

Knox, Acting C.J., and Dijaon, J.— The point which we 
have to consider in this appeal is whether the decree, dated the 
16th of November 1900 is a nullity as against the plaintiffs as 
they were not represented in the suit in which the said decree 
was made by a legally appointed guardian. The plaintiffs up to 
the time when the suit was brought which resulted in the decree 
of the 16th November 1900 were, and one of them still is a 
minor. In the former suit they were arrayed as defendants 
under the guardianship of Musammat Jamna Kunwar, their 
mother and certificated guardian, but no application was made to 
the Court to have Musammat Jamna Kunwar appointed as 
guardian ad litem nor was any formal order at any stage in the 
suit to that effect passed. It is contended by the learned advocate 
for the appellants that in any case, looking to the language of 
section 457 of the Civil Procedure Code, Musammat Jamna 
Kunwar could not have been appointed guardian ad litem , she 
being a married woman with her husband still alive. It is true 
that the husband is said to be more or less non compos mentis , 
but the words used in section 457 are very clear and emphatic ; 
they are in no way hedged or limited by any qualifying word, 
and according to them a married woman cannot be appointed 
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guardian ad litem . This was the view taken by this Court in 
Shcm Lai v, Qhasita (1) and this case is followed in an 
unreported case, S. A, No. 1234 of 1905, decided on the 1st of 
February 1907. On behalf of the respondents an attempt was 
made to distinguish this case from those cases on the ground that 
in neither of them was a married woman a guardian appointed 
by an authority competent to appoint a guardian. Musammat 
Jamna Kunwar is a guardian appointed by competent authority 
to Kundan Lai and Balbhadra Prasad while they were minors. 
Our attention is called to the provisions of section 443 of the Code 
of Civil Procedure, also to the ruling in Kachayi Kuttiali Haji 
v. Udumpumthala Kunhi Puttm (2). Looking, however, 
to the plain words of section 457 we hold that in no case can 
a married woman be appointed as guardian ad litem . Inasmuch 
as she is so disqualified, any apparent appointment of her as 
guardian is not a mere irregularity. 

We decree the appeal, set aside the decree of the Court below 
and grant the plaintiffs a declaration to the effect that decree 
No. 77, passed by the Subordinate Judge on the 16th of 
November 1900, and the decree in appeal be discharged. The 
plaintiffs will get their costs in both Courts. 

Appeal decreed. 


Before Mr. Justice Richards and Mr. Justice Griffin. 

DAMODAR DAS (Piaintipp) v. SHEORAM DAS AND othebs (Dbfbkdaists) .• 
Act Wo. IX of 1872 ( Indian Contract Act), sections 19S, 211 and 216 — Brin* 
cigal and agent — Ratification-— Suit for adjustment of accounts*- Two 
apellate decrees in similar t erms— Appeal from one of such decrees only—* 
Res judicata . 

From the decree in a suit for adjustment of accounts both parties 
appealed. Both appeals were decided by one and the same judgment. Two 
decrees were framed; hut these were in substance identical. The plaintiff 
appealed from the decree in one appeal only. Meld that his appeal was not 
barred by reason of his not having appealed also from the decree in the other 
appeal. Mariam* nissa Bili v. Joynah JBihi (3) and Panehanada Velan v. 
fait hinaiha Sasirial (4) followed, 

• Second appeal No. 9S0 of 1906, from a decree of E. O. E. Leggatt, Esq., 
District Judge of Bareilly, dated the 2nd of June 1906, modifying a decree of 
Babu Brag Das, Subordinate Judge of Bareilly, dated the 30th of September 
1904. 

(1) (1901) 1. 1*. R., 2S All,,;459, (3) (1906) I. L. R, # 8% Calc., 1101. 

(2) (1905) X. L. JL, 29 Mad., 58. (4) (1905) X, L. R., 29 Mad., 333. 
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Tli® defendants as agents 'for the plaintiff entered Into certain contracts 
for the sale of grain for future delivery. The defendants discharged these 
contracts by means of goods of their own, and when subsequently the plain- 
tiff stmt on gn in to the defendants to moot those contracts the defendants 
sold the pla.n tiff's grain at a profit. The defendants did not inform the 
plaintiff either that they had fulfilled the contracts with their, own grain or 
that they had resold the plaintiff's grain at a profit. 

Meld that the plaintiff was entitled to whatever profit was realized by 
the defendants on this latter transaction. 

Meld also that whore on a direction by the principal to his agents to 
purchase grain for him, the agent sold to him their own grain at a price 
higher than the prevailing market rate, the principal was eat. tied to repu- 
diate the transaction and could not be alleged to have ratified it in the 
absence of knowledge that the agents were selling their own property and 
were charging him in excess of the market rate. 

This appeal arose out of a suit for an adjustment of accounts 
between the plaintiff and the defendants. The defendants were 
commission agents carrying on business at Calcutta, and they had 
acted as agents for the plaintiff in a considerable number of 
transactions. The Court of first instance (Subordinate Judge of 
Bareilly) made a decree against which both parties appealed. The 
lower appellate Court (District Judge of Bareilly) disposed of 
both appeals by one judgment and found in favour of the defen- 
dants for a sum of Rs. 1,401-4-0 principal, and Rs. 232-5-6 in- 
terest from the institution of the suit to the date of the decree 
at 6 per cent, per annum. The decrees in both appeals were, 
mutatis mutandis, exactly similar. The plaintiff appealed from 
one only, and it was objected in limine that the appeal was 
barred by the principle of res judicata . The appeal further 
questioned the decision of the District Judge as to a variety of 
specific items upon various grounds, which are dealt with in the 
judgment of the Court. 

Dr. Satish Chandra Earner ji, for the appellant. 

The Hon’ble Pandit Sundar Lai and Mr. if. L. Agarwala , 
for the respondents. 

Richards and Griffin, JJ. — This was a suit for an adjust- 
ment of accounts between the plaintiff and the defendants. 
The defendants are commission agents, carrying on business in 
Calcutta, and they have acted as agents for the plaintiff in a 
considerable number of transactions. On the 2nd of March 
1902, accounts were settled between the parties, and a sum of 
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Rs. 884-5-8 was found due to the plaintiff* The ease was origin- 
“ ally tried before the Subordinate Judge of Bareilly, and the result 
of his decree was an appeal by the plaintiff and also an appeal 
by the defendants. The lower appellate Court disposed of both 
appeals in one judgment* and found in favour of the defendants 
for a sum of Es. 1,401-4-0 principal, and Es. 232-5-8 interest 
from the institution of the suit to the elate of the decree at 6 per 
cent, per annum. He made a similar order in the plaintiff's appeal 
which was No. 41 1. The plaintiff has brought this second appeal 
without instituting a second appeal against the decree in appeal 
No. 411. As a preliminary objection, it was urged before ns 
that the present appeal could not be sustained on the ground that 
the decree in No. 411 had become final and operated as res judi- 
cata. In our judgment there is no force whatever in this objec- 
tion. There was in fact but one decree settling the accounts 
between the parties. No doubt this decree was written out in dupli- 
cate in Loth the appeals to the lower appellate Com t. We over- 
rule this preliminary objection, and in doing so we may refer to 
the case of Mariam-nissa . Bibi v. Joy nab Bibi (1) and also 
to the ease of Panchanada Velan v. Vaithinatha Sastria.l 
( 2 ). 

To go to the merits. It must be remembered that throughout 
there existed between the parties the relation of principal and 
agent. The several items in dispute require separate considera- 
tion. The first item is a s*um of Es. 1,452-15-9. This sum re- 
presents a profit made by the defendants under the following 
circumstances. The defendants as agents for the plaintiff entered 
into certain contracts for the sale of certain grain for future 
delivery. The defendants by means of goods of their own dis- 
charged these contracts, and when plaintiff* £ent on goods to the 
defendants, the contracts being already fulfilled, the latter resold 
the goods and realized the substantial profit of Es. 1,452-15-9. 
The defendants did not inform the plaintiff* that they had by means 
of their own goods fulfilled the contracts made on his behalf, nor 
did they inform him that they were reselling the goods forwarded 
by the plaintiff. The plaintiff claims that in the adjustment of • 
the accounts between himself and the defendants he is entitled 
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to have this sum of R$» 1,452-15-9 put to Ms credit. The 
defendants, on the other hand, contend that inasmuch as the 
plaintiff was bound to d i scharge the contracts that had been entered 
into on his behalf, it made no difference to the plaintiff that 
the defendants resold the plaintiff’s goods and made a profit, that 
the plaintiff lost nothing, and, the sum of Rs. 1,452-15*9 should not 
be brought into the accounts at all. The learned District Judge 
in dealing with this matter (at page 18 of the paper-book) says 
(i It seems to me that in all three cases the Court below has been 
under a misapprehension as to the nature of the transactions in 
question. In each case the defendants’ duty, when they got 
instructions from the plaintiff* to make a forward contract for the 
sale of goods, was simply to make the contract as soon as possible 
at the market rate prevailing at the time for the delivery desired. 
That being done, the plaintiff wa^ bound to deliver at the rat© 
contracted for at the time agreed on, whether the result was a 
loss or gain to him, and it follows that the defendants were not 
bound to credit him with more than the price contracted for. It 
was not the defendants’ duty (and indeed this has never been 
contended) to hold on behalf of the plaintiff until they thought a 
favourable opportunity had arrived for selling. In fact, the 
plaintiff had a sort of representative in Calcutta, Dttrga Prasad, 
who used to advise him as to when he should sell or buy. The 
defendants had , simply to obey orders. When the contract had 
been completed on behalf of the plaintiff" the matter passed out 
of bis hands and the goods, which he was bound by the contract 
to deliver, ceased for all intents and purposes to be his own, and 
it mattered nothing to him who actually took delivery of his 
particular consignment, and indeed it may well be asked why 
the plaintiff selling on a particular date at the market rate then 
prevailing should expect to receive payment at a higher rate than 
he had contracted for.” We do not at all agree with the view- 
taken by the learned Judge as to the result of the dealing by the 
defendants in the plaintiffs goods. Notwithstanding his refer- 
ence to Durga Prasad it cannot be for a moment disputed that 
the defendants were the agents for the plain 5 iff. So long as the 
relation of principal and agent continued between the plaintiff 
and defendants, the plaintiff was entitled to the exercise of the 
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disinterested skill; diligence and zeal of the defendants for his 
exclusive benefit* 

It is a well recognised principle of law that an agent is not 
entitled to make a secret profit by dealing in the agency on his 
own account. Section 216 of Act No. IX of 1872 expressly pro- 
vides that where an agent without the knowledge of his principal 
deals in the business of the agency on his own account instead of 
on account of his principal; the principal is entitled to claim from 
the agent any benefit which may have resulted to him from the 
transaction. Section 211 provides that the agent is bound to con- 
duct the business of his principal according to the directions 
given by the principal, If he As otherwise and a loss is sustain- 
ed; he must make good the loss ; if profit accrues, he must account 
for it. An agent must never place himself in a position in which 
it is possible that his duty to his principal and his own interests 
would stand in opposition to each other, and on this principle it 
has been held that an agent employed to settle a debt cannot pur- 
chase it upon his own account. So long as the relation of princi- 
pal and agent continues, the agent is only entitled to his ordinary 
compensation for his services; all other profits and advantages 
made by him in the business belong to his employers. The law is 
well put in Story on Agency, para, 207 It may also be stated 
as generally true that all profits which are made by the agent 
in the course of the business of the principal belong to the latter. 
Indeed, this doctrine is so firmly established upon principles 
of public policy that no agent will be permitted to take beyond 
a reasonable compensation for his services or any profit inci- 
dentally obtained in the execution of his duty, even if sanctioned 
by usage. Such a usage has been severely stigmatized as a usage 
of fraud and plunder. When the profits are made by a violation of 
duty, it would be obviously unjust to allow the agent to reap the 
fruits of his own misconduct, and when the profits are made in the 
ordinary course of the business of the agency, it must be presumed 
that the parties intended that the principal should have the benefit 
thereof. It seems to us perfectly clear that the defendants are 
bound to account for the profit which they made by the resale 
of the plaintiffs goods, and it is no answer to the plaintiff's 
claim to say that the plaintiff lost nothing by the transaction. 
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Accordingly we hold that the plaintiff is entitled in the settle- 
ment of the accounts between him and the defendants to take 
credit for this sum of Es. 1,452-15-9. 

The next disputed item is a sum of Rs. 264-18-0* This sum 
represents a loss incurred under the following circumstances. 
The plaintiff directed the defendants to purchase on his behalf 
certain grain. Without informing the plaintiff the defendants 
sold to the plaintiff their own goods, the price being slightly in 
excess of the market rate, and they charged commission and 
brokerage. The plaintiff claims to be entitled to repudiate this 
transaction altogether. It resulted in a loss to the plain tiff of 
Rs. 264-18-0. It is alleged that the plaintiff ratified this trans- 
action. It, however, appears that he was not aware until after 
the institution of the suit that the defendants had charged him in 
excess of the market rate, nor did he know until November 1902, 
that the defendants were selling their own goods. Section 198 
of Act No. IX of 1872 provides that there can be no valid rati- 
fication until after knowledge of all material facts. W© hold 
that there could be no ratification under the circumstances by the 
plaintiff, and that he is, therefore, entitled to repudiate the whole 
transaction. We hold, therefore, that the plaintiff is not to be 
debited in the adjustment of the accounts with any part of this 
sum. 

The third item in dispute is a sum of Es. 107-5-0. The 
plaintiff had instructed the defendants to buy certain wheat for 
him. The defendants in pursuance of these instructions sold to 
the plaintiff their own wheat. The market fell and they resold 
at a loss, charging the plaintiff commission and brokerage on 
both the purchase for the plaintiff and the resale afterwards. 
The plaintiff contends that the defendants are not entitled to 
charge the brokerage and commission upon the sale to him with- 
out his knowledge of their own goods. We hold this contention 
to be well founded. The defendants have got credit for their 
brokerage and commission upon the resale. 

The fourth item is a sum of Es. 173-10-6. This item was 
another transaction of an exactly similar nature to the one last 
mentioned. The brokerage and commission on the sale to the 
plaintiff of the defendants* own goods amounts to the. suxa of 
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Re. 173-10-6, It is true that the learned District Judge allowed 
the plaintiff's contention as to 25 tons* but the sum which we 
have mentioned is brokerage and commission upon the balance. 
We hold, as in the case of last item, that under no circumstances 
could the defendants claim brokerage and commission upon a 
sale of their own property to their principal without his know- 
ledge and consent. 

The only remaining item is a sum of Rs. 83-11-6. It appears 
that by a mistake the defendants sent a number of gunny bags 
to the plaintiff. The plaintiff informed the defendants of the 
mistake. The defendants gave no instructions to the plaintiff as 
to what should be done with the gunny bags, and they remained 
for a considerable period with the plaintiff. The learned Judge 
has charged the plaintiff w r ith the full price of the gunny bags in 
the first instance, allowing him a similar sum on their return. 
The plaintiff has also been charged with the freight both ways. 
These are admitted facts. It seems to us that the plaintiff should 
not be charged with the defendants' mistake. The plaintiff_was 
only to blame in so far as he did not at once return the bags. 
But, on the other hand, it must be remembered that he informed 
the defendants that the gunny bags had been sent by mistake 
and the defendants gave no instructions as to what should be 
done. This sum we also think mast be credited to the plaintiff. 

The amounts of the several items we have dealt with are un- 
disputed and have been agreed to by the parties, they amount in 
all to a sum of Rs. 2,082-7-9. The decree in defendants' favour 
was for a sum of Rs. 1,683-9-6, which was made up of a sum of 
Rs. 1,401-4-0 principal, and Rs. 232-5-6 interest up to the date of 
the institution of the suit. It is quite clear that the defendants 
were not entitled to interest unless there were some moneys due 
to them. In the view which we take, there was nothing due 
by the plaintiff to the defendants. Accordingly the sum of 
.Rs. 1,401-4-0 must be deducted from Rs. 2,082-7-9 to which we 
hold the plaintiff entitled to credit. 

This will leave a balance in favour of the plaintiff of the sum 
of Rs, 681-3-9. 

"We accordingly allow the appeal, set aside the decrees of the 
lower Courts, and wfa find |hat on the settlement of the accounts 
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between the plaintiff and the defendants there is due to the 
plaintiff the sum of Rs. 681-3-9. In addition to this the plaintiff 
will get interest from the institution of the suit on the sum of 
Rs. 681-3-9 at the rate of 6 per cent, per annum, aud future in- 
terest at the same rate upon this amount until the amount is paid. 
The objection is not pressed. It is di-missed. The parties will 
have their proportionate costs in all Courts. 

Appeal decreed. 


REVISIONAL CRIMINAL. 


Before Mr. Justice Richards. 

EMPEROR t>. GOXttJL.® 

Act (Local) No. I of 1900— (United Provinces Municipalities Act), sections 
82 , 87 ( 3 )- Applica tion for permission to build— Implied permission — 
Power to erect necessary scaffolding. 

Where application for permission to build has been made to a Municipal 
Board and the period mentioned in section 87(3) of the Municipalities Act, 
1900, has expired, the applicant is in the same position as. if the erection of 
the building specified in his application had been formally sanctioned by the 
Board. A sanction, express or implied, to the erection of a specified building 
necessarily carries with it a right to put up such ordinary scaffolding m 
would be necessary under ordinary circumstances for the execution of the 
work* 

las r this case one Gokul applied to the Municipal Board of 
Cawnpore for sanction to erect certain buildings within Muni- 
cipal limits. For the space of one month the Board took no notice 
of GokuFs application. Gokul thereupon applied to the Board 
again for orders on his former application, but the Board took 
no notice of this either. After the lapse of a further period of 
one month Gokul commenced to erect the buildings in respect of 
which he had applied for sanction. In to doing Gokul set up 
some sea fielding. Thereupon the Board ordered him to take 
down the scaffolding which he had erected, and, on his failure to 
do so, prosecuted him. Gokul was convicted under sections 168 
and 147 cf the Municipalities Act, 1900, and sentenced to pay a 
fine. He thereupon applied in revision to the High Court to have 
the conviction and sentence set aside. 

* Criminal Revision Jfo. 380 of 1907. 
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Babu Ohanclra Mulcerji, for the applicant. 

The Assistant Government Advocate (Mr. If. K. Porter ), 
for the Crown. 

Kichaeds, J. — This is an application in revision to set aside 
the conviction of the petitioner under sections 188 and 147 of 
Act I of 1900. It appears that the petitioner having occasion to 
erect certain buildings in the city of Oawnpore, duly applied to 
the Municipal Board for sanction. The Municipal Board neglect- 
ed and omitted for one month after the receipt of that valid 
notice to make or deliver to Gokul any order in respect thereof. 
Gokul thereupon again called the attention of the Board to their 
omission or neglect, and this omission and neglect continued for 
a further period of a month. Thereupon Gokul commenced to 
erect the buildings for which erection he had given notice to the 
Municipal Board. In doing as he did Gokul was acting quite 
lawfully. Sub-section (3) of section 87, expressly provides that 
under these circumstances the Board shall be deemed to have 
sanctioned the proposed buildings absolutely. It became neces- 
sary in the course of the building to put up certain scaffolding, 
and there is nothing to show that the scaffolding which Gokul 
put up was anything other than the ordinary scaffolding that 
must of necessity have been put up for carrying out the buildings 
intended by Gokul. The Municipal Board, however, being 
unable to interfere with the buildings set to work to try and make 
Gokul take down the scaffolding as being in contravention to 
section 82 and as a consequence of GokuFs refusal to take down 
the scaffolding the present prosecution was instituted. I do not 
think that the Municipal Board of Cawnpore are to be congratu- 
lated on their action in this matter. Even if they had the power 
to order Gokul to take down the scaffolding, I do not think 
under the circumstances that they ought to exercise that power, 
more particularly as Gokul, instead oF.defying them, appears to 
have asked their consent to the maintenance of the scaffolding as 
soon as any question was raised. In my opinion, at the expir- 
ation of the times mentioned in clause* (8) of section 87, that is 
to say at the expiration of 15 days after the second! communica- 
tion from Gokul, he was placed in the same position as if he had 
submitted plans of his proposed buildings to the Municipal Board 


783 


VOL, XXIX.] ALLAHABAD 8 SB .028, 

and that they had written back informing him that an order had 
been made sanctioning the erections in accordance with the 
plans. It must bo assumed for the purposes of this case that the 
erection of a scaffolding sooner or later was necessary in order to 
execute the buildings which 121 the events ■.•which happened are to 
be taken as having been absolutely sanctioned. In my judgment 
the sanction to the erection necessarily carried with it a right to 
put up such ordinary scaffolding as would be necessary under 
ordinary circumstances for the execution of the works; and* as I 
have already stated* it has never been suggested that there is 
anything extraordinary in the scaffolding put up by GokuL I 
think it can hardly be urged that if the Board had passed an 
order sanctioning GokuFs building in accordance with the plans 
and specifications which he furnished the Board* it would be 
necessary for him to make a fresh application for the erection of 
the necessary scaffolding. Section 82 is relied upon as showing 
that an order for scaffolding is necessary in addition to the per- 
mission to build* It seems to me that section 82 was intended to 
apply to the temporary occupation of the streets* and certainly it 
was never intended to apply to the scaffolding necessary for the 
erection of buildings* sanction to build which had already been 
given. The case strongly suggests that the Municipal Board are 
now trying to prevent the erection of a building which they might 
have prevented had they taken the proper means at the proper 
time. I have no hesitation in setting aside the order of the 
Magistrate of the first class* dated the 22nd of May 1907* and 
also the order of the learned Additional Judge* dated the 12th of 
June 1907. The fine* if paid* will be refunded. 
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Before Mr* Justice Knox, Acting Chief Justice, and Mr . Justice Billon , 
SUIfHDEO PRASAD Asd another (PiAiKTirrs) v. NIHAL CHAND 
{Deeendant),^ 

Marhei^BigM of zamindar to establish a market on his omn land-— 
Regulation Wo, XXVII of 1793 —Regulation Wo, VII of 1822, section 9, 
There is no legal objection to the holding by any person of a ** hat ", or 
market, whenever and wherever he may please, provided that he does so on his 
own land and in such a way as not to be a nuisance to neighbouring land- 
holders who have equal rights with him, Kedarnath v Baghunath (1), Sheikh 
Bisharut Ally v, Seetul Misser (2), Meeta Sahoo v. Sheikh Stir tour AM (3), 
and BhinuJc Chowdhtee v. The Collector of Jounpore (4), referred to. 

The plaintiffs in this case came into Court alleging that from 
time immemorial they and their ancestors enjoyed the exclusive 
privilege of holding markets within the entire area of the five 
mahals of the village of Shamsabad, and of collecting chaudha- 
rahat does on all articles and live-stock sold within that area 
either upon market days or on other occasions. They also alleged 
that from time immemorial no other market had been held 
within that area. Their cause of action was stated to be that the 
defendant had, on or about the 21st of July 1901 started a new 
market within the above-mentioned area, and wifthin a few yards 
distance of the old market place, and had been collecting chan- 
dkarahat dues upon cattle and other things sold there. The 
plaintiffs prayed for an injunction restraining the defendant 
from opening any new “hat” within the limits of the five 
mahals of the village Shamsabad and from interfering with the 
plaintiffs’ rights. They also asked for damages. The Court of 
first instance (Subordinate Judge of Agra) dismissed the plain- 
tiffs’ suit for an injunction, but gave them a decree for damages 
upon the finding that the defendant had used improper means 
to prevent persons from going to the plaintiffs’ market. From 
this decree the plaintiffs appealed to the High Court, 

The Hon’ble Pandit Sundar Lai and Pandit Baldeo Bam 
Dave, for the appellants. 



* First Appeal No. 45 of 1905, from a decree of Babu Raj Nath Prasad, 
Subordinate Judge of Agra, dated the 10th of October 1904, 


(1) N-W. P., H, C. Rep., 1874, 104. 
(3) N-W, P., H. C. Rep., 1869; 40. 




(3) (1860) 14 S. D. A., N-W. P., 439. 

(4) N-W. P., H, C. Rep., 1867, 271. 
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Babu Jogindro Math Ohavdhri and Pandit Moti Lai Nehru , 
for i he respondent* 

Kxox, Acitxg CL -L, and Dxxmox, J.~ The plaintiffs, Sokh- 
deo Prasad unci Ganeshi Lai, who represent themselves as resi- 
dents of Shamshabad, brought a suit against one Lala Nihal 
Chanel in which they prayed that an injunction be issued upon the 
defendant preventing him from commencing any new * hat * 
within the limits of the five rnahals of the village Shamshabad 
and from interfering with the plaintiffs’ rights. They also 
asked for damages. The case, as stated by them in the plaint 
is that from, time immemorial the . plaintiffs arid their ancestors 
have the exclusive privilege of holding markets within the entire 
area of the five rnahals of the village Shamshabad, and of collect- 
ing chavdh%rahat dues on all articles and live-stock sold within 
that area either on market days or any other occasions. They 
further alleged that from time immemorial no other market has 
been hold within that area; that on or about 2 1st July 1901, 
the defendant has started a new market within that area, and 
within the distance of a few yards' of the old market place, and 
has been collecting chaudharahat dues upon cattle and articles 
.sold, h\ 

In reply the defendant contends that he is the owner and 
zemindar of the rnahal within which, and of the land on which, 
he has held a £ hat, 5 and that he has a perfect right to hold the 
‘ hat J on his own land and within his own area, and the plaintiffs 
have no right to impeach his acts. He pots the plaintiffs generally 
to strict proof of the allegations contained in the plaint, most of 
which lie expressly denies. He adds that the 4 hat ’ complained 
of is held on land appertaining to mauza Patti Siktara and not 
to Shamshabad. The Court below dismissed the plaintiff’s suit 
with the exception of the claim for damages, which it allowed, 
upon the ground that the defendant had made use of improper 
means to force havers and sellers from going to the plaintiffs 5 
4 hat ? and compel them to go to his own ‘hat. 5 

The pleas taken in appeal are three in. number;— 

(1) That upon the evidence it has been proved that the 
plaintiffs are the Chaudhris of mauza Shamshabad, which includes 
Patti Siktara, and they have the exclusive right to hold the 
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market within that area and to realize the bazar dues j (2) that 
the right claimed has been proved to be an ancient and 
immemorial one; (8) that the plaintiffs have proved the full 
amount of damages claimed by them. 

The defendant filed a cross appeal in which he urged that it 
had not been proved that improper means were used by him to 
prevent people from resorting to the plaintiffs’ i hat ? and that no 
right to compensation had been made out. 

Before proceeding to state the arguments that were addressed 
to us during the hearing of this appeal by the learned advocates 
on both sides, it would be as well perhaps if we were to make it 
clear what the plaintiffs’ case was in the lower Court. It is clear 
to us from paragraph 5 of the plaint, as well as from the .plaintiffs 
own evidence, p. 59A, and his statement at. p, 1A and from the 
evidence of his witnesses, that his case was that the right to hold 
a market had accrued to his predecessors by reason of the fact that 
they were the full owners of Shamshabad and of its four pattis. 
That after having acquired the right in this way they claimed 
that the rights still subsisted, although they had lost all their rights 
in patti Siktara, and nearly all in Shamshabad* Having made 
this quite clear, we now proceed to state the case that was set 
up for the plaintiffs by their learned advocate at the hearing of 
this appeal. 

It was argued that the right claimed had its origin in a grant 
by the Moghul Government and that that grant was ratified -by 
the British Government when the province of Agra was ceded to 
them in 1801. The plaintiffs had no documentary evidence of the 
grant in their possession, but its existence must be assumed, they 
said, because they have been in peaceful enjoyment of the right 
since 1889# It is important that the two cases set up by th e plaint- 
iffs should be clearly differentiated, because in the case as set up 
in the plaint they might have the right of continuing to hold a 
market in Shams haba'd although they had lost their rights as 
owners, but this could not authorize them to interfere with the 
rights inherent in the owners of Siktara and other adjacent 
mahals to set up markets in their own , mahals. In the case of a 
grant or franchise (which, as we have already said, was the case 
set up by the plaintiffs here) on the analogy of the English law, 
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they would have the right to restrain others from holding a 
market within such a distance from their own as to raise the 
inference that such action would interfere with their rights under 
the grant. : 

Looking at the case as presented by the learned advocate 
for the appellants, we had to consider (1) whether the plaintiffs 
have proved any grant from sovereign authority such as they 
claim was made in their favour ; (2) whether the grant was of 
such a nature as would authorize us to issue an injunction 
restraining the respondent from holding the market set up by 
him on the ground that it amounted to an infringement of the 
appellants* right. 

It was asserted, "and apparently on good authority, that in 
England markets are derived from royal grant or prescription 
which presumes a grant ; and further that if it is proved to be to 
the damage of a market already existing, the grant may be 
repealed by scire facias , for the King has been deceived in his 
grant. R. v. Butler (1>. It has been also held (2 Saund., 174) 
that whether the new market is a nuisance to the old one is a 
matter of evidence. 

So far as Upper India is concerned much valuable informa- 
tion on this subject can be derived from the preamble to Regula- 
tion XXVII of 1793. The preamble sets out that “ it has ever 
been a well-known law of the country, that no person can 
establish a ‘gunge/ ihaut* or ‘ bazar/ without authority from 
the governing power. Grants from the sovereign or his represen- 
tative delegating this authority, as well as universal tradition, 
prove that this right was asserted by the Muhammadan Govern- 
ment; and the orders of the Honourable Court of Directors, as well 
as repeated declarations and promulgations by the British Admin- 
istration, demonstrate that this right was constantly asserted by 
the Company. It was, however, judged advisable to leave the | 
exercise of this privilege to the landholders, Government 
contenting themselves with imposing general regulations for the 
prevention of undue exactions, and occasionally interfering to 
modify or abolish particular imposts as they occurred or were 
discovered. Experience having at length proved that prohibitory 
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orders for ‘preventing oppression were not attended with the 
' desired effect, it was determined on the 11th June 1790, to 
take from the landholders the power of imposing and collecting' 
duties altogether, and to exercise this privilege immediately and 
exclusively on the part of Government.” Careful distinction 
was made in the Regulation between ‘ sayar ; which was an 
impost, and f sayar 7 which was not in reality a duty but a 
consideration for the use of grounds, shops, and other buildings 
belonging to the landowner. The Government, while pointing 
out that landholders were not entitled to any compensation, 
still determined to compensate holders of malguzari lands who had 
been permitted to collect gunge, hant, bazar or other dues on 
their land. After providing for such compensation, the preamble 
continues as follows : — <( It was, in consequence, determined, 
on the 28th July 1790 to abolish the sayar collections (with 
certain specified exceptions) throughout the three provinces, leav- 
ing it to future consideration what internal duties or taxes should 
be imposed in lieu of them.” It was further provided that * r no 
landholder, or other person, of whatever description, shall be 
allowed to collect, in future, any tax or duty of any denomin- 
ation,” and the privilege of imposing and collecting internal 
duties of all kinds was finally resumed from landholders, and all 
duties, taxes and other collections coming under the denomin- 
ation of { sayar/ with certain exceptions, which do not apply to 
the present case, whether made by Europeans or natives, either 
on their own or on the public account, in gunge, hant, or bazar 
were abolished. This Regulation extended to the three provinces 
of Bengal, Behar and Orissa, and was never, so far as w© have 
been able to ascertain, made law in the province of Agra, Since 
the passing of this Regulation several attempts have been made, 
from time to time in the provinces to which it refers, to set up 
rights similar to those which are claimed by the plaintiffs in this 
case, but the claim lias been invariably disallowed, as will be 
seen from the following eases; Mussammat Dooleh Bibia v. 
Raja Oodwunt Singh (1), Poorunmul v. Khecloo Sahoo (2) and 
many others, which, as they relate to other provinces, we do not 
think it necessary to set out in detail here. In these provinces 

(1) 2 S. D. A., L. P., 303. (2) 7 S. D. A n L. 1\, 2H2. 
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'the question does not seem to have been thoroughly, dealt with 
until the year 1822. In that year Regulation YII found a place 
iu the Statute book, and was afterwards extended by Regulation 
IX of 1825 to all lands not included within the limits of estates 
for which a permanent settlement has been concluded in the 
manner prescribed by Regulation YII I of 1.793 and Regulation 
1 1 and XXI I of 1795. By Regulation YII of 1822 the Govern- 
moot determined to ascertain and settle and record the rights, 
interests, privileges and properties of all persons and classes, 
owning, occupying, managing or cultivating the land, &o. s &o. f 
or paying or receiving any cesses, contributions or perquisites to 
or from any persons resident in or owning, occupying, or holding 
parcels of any village or mafcal. Collectors on revising the 
settlement of the land revenue were to prepare as accurate a 
report as possible, and the information collected was to be so 
arranged and recorded as to admit of an immediate reference 
hereafter by the Courts of judicature. It was also enacted by 
the closing words of section 9 of the same Regulation “ that all 
cesses or collections not avowed and sanctioned nor taken into 
account in fixing the Government d jamad shall be held illegal 
and unauthorized unless now or hereafter specially sanctioned 
by Government.” 

In order to bring their claim within the provisions of the law, 
the appellants maintained that their claim was sanctioned. In 
support of their contention they referred us to paper No. 171, 
page 89 of the appellant's book. 

In that paper in the column of remarks will be found this 
entry : —“A bazar is held twice a week* when grain and cotton 
cloths are principally disposed of.” They also referred us to 
papers Nos. 359c, 32c, and 380c. All these papers will be found 
printed at pp. 82, 83 and 84 of the appellant's paper-book. The 
first is headed as an “ Extract copy of an agreement as to the 
revision of settlement under Regulation XX of 1833, in respect 
of village Kasba Sharoshabad, pargana Iradafcnagar, district 
Agra.” The only portion of this paper that is at all of any value 
is where it declares that two ehaukidars get their pay from the 
weighment fees collected in the market. The remaining two 
papers are copies of the wajib-ul-arz. In the former it is said 
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that the ehaukldars are paid by Pitambar Das out of weighment 
fees levied In the market. Paper No. 360c does not help at all 
Nowhere In these papers do wo find that the cesses claimed by the 
appellants were avowed or sanctioned by Government, and still 
less do we find that they were taken Into , account In fixing the’ 
Government jama* If they -were so taken Into account, notice 
of the fact would most undoubtedly appear in the record made by 
the settlement officer which is to be found in the forefront of every 
settlement misl (record). From the fact that that paper has not 
been produced, we have no alternative but to Infer that these 
cesses were not taken into account in fixing the Government jama 
and that they are Illegal and unauthorized. 

Therefore if we were to hold, which we do not, that the appel- 
lants have established a grant from Government in their favour, 
their case would not be helped any further, because, In addition 
to the grant, they would have to show that the cesses which, by 
virtue of this grant, 'they claim to enforce were avowed and sanc- 
tioned and taken into account In fixing the Government jama, or 
that they were, after the settlement which was made under regu- 
lation V II of 1882, specially sanctioned by Government. No 
attempt has been made to prove any such sanction, We learn, 
moreover, from paper CL68, dated the 10th of December 1830, 
that the lambardar had the right of establishing a bazar on his 
land on any day he thought proper. Claims to establish a right 
similar to that which is claimed by Ijjjjj plaintiffs in this case have 
apparently been rare in the province of Agra. Only some two 
or three cases are to be found in the reports dealing with a similar 
question. The first of these is an unreported case of Lula Bznsi- 
dhiT v. Baijnath Bharlce (1). That case is on all fours with the 
case before us. It was a suit brought by some tenants against 
the zamindars of Kurma in the district of Allahabad on the alle- 
gation that they had had a long established market in their 
mauza, from the dues and profits of which they derived a consi- 
derable income ; that the defendants had recently established a 
new market very near to the plaintiff’s market, and that both 
markets being held on the same day In the week the plaintiffs 
were deprived of the profits of their market. It was held by 

(1) First Appeal No. 121 of 1869, decided 16th December, 1869. 
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the learned Judges in that ease, (Morgan C. J*, and Ross, J*,) that 
there was no authority to show that a suit of this description can 
be .maintained here: that though in England a market could be 
held only by charter from the Crown or by long usage from 
which a grant would be presumed, the prerogative of conferring 
this right is not known here. From what we have already said 
it will be seen that, with all .deference to the learned Judges 
who decided that case, we are not prepared to agree with them in 
this part of their judgment, but w r e do agree with them when 
they go on to hold that the owner of land is free to use it for a 
market or for any other lawful purpose, and the owner of a 
neighbouring market has no right of suit for the loss which may 
ensue by the establishment of the new market. This case w r as 
followed in Kedarnath v. Raghunath (1). From several deci- 
sions it would appear that the Saclar Dewaoi Adalut of these 
provinces held that claims of this nature were claims which could 
not be enforced by Courts of law unless they had been sanctioned 
by Government through the Settlement Officer. Vide Sheikh Bis - 
harut Ally v. Seetul Misser (2), Meeta Sihoo v. Sheikh Surwur 
Ali (3), BhinvJc Ohowdhree v. The Collector of J ounpore (4). 

Further, we learn from the Circulars of the Court of Nizamut 
Adawlut of these provinces edited by J. Carrau (1855), p. 135, 
that the Sadar Diwani Adalat “ deckled on appeal from an order 
of the Commissioner of circuit of the 15th Division that zamin- 
dars and other proprietors of land have a right to establish hauls 
or fairs on their own land and to hold them on any day that they 
think proper, and that it is not competent to Magistrates to pro- 
hibit the establishment of hauls or fairs, or to fix the day on 
which they may be held, on the plea of interfering with the right 
of a neighbouring ftawt-holder or on any other ground.” The 
value of this is that it shows what view was taken by the Sadar 
Diwani Adalat of the law as it then stood. 

In opening his ease the learned advocate for the appellants 
drew our attention to certain papers which are to be found at page 
61, et $eqq of the appellants’ book as showing that immediately 
after the Mutiny others had tried to open markets in Shamshabad 
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and been* prevented. It would appear that on the loth of Nov- 
ember 1870 the Magistrate authorized the Deputy Magistrate 
of the pargana, if he apprehended any disturbance on account of 
the rival claims to hold markets, he was to initiate a case under 
(sic) section 182 of Act No. V of 1861 — obviously a mistake for 
section 282 of Act No. XXV of 1861. The action taken by the 
Magistrate, as he himself is careful to point out in the same paper 
in no way deals with the claims of the parties. They are referred 
to the Civil Courts. All that he was concerned with was to 
prevent a breach of the peace between the two angry claimants 
to hold a market. 

But to return to what we have in the preceding part of our 
judgment pointed out as the view taken by the Civil Courts, and 
by the Chief Criminal Court in these provinces. „ 

No precedent to the contrary has been shown to us, and in 
the face of what we therefore believe to be the uniform current 
of decisions on this 'subject, we are not prepared to resort to such 
an extreme step as to interfere with the liberty of the subject to 
hold a haut whenever and wherever he may please, provided he 
do so on his own land in such a way as not to be a nuisance to 
neighbouring landholders who have equal rights with himself. 
In the present case the person who asks us to interfere with 
the rights of a landholder is himself no longer a landholder. Tie 
was originally one, and as such would have had the right to 
establish a haut on any portion of his estate. But when he lost 
his status as landholder, his privileges presumably would lapse 
with the loss of the land. 

Be this as it may, he certainly has no status whereby he can 
ask us to interfere with the rights which belongs to the respon- 
dents who are landholders. 

The result is that the pleas taken in appeal fail, and the 
decree of the lower Court is affirmed so far as it sets aside the 
plaintiffs’ claim, and the plaintiffs’ claim is dismissed in toto. 
The respondent will get his costs both of this Court and the 
Court below. 


Appeal dismissed, 
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FULL BENCH, 

Before Mr* Justice Knox, Acting Chief Justice^ Mr. Justice Banerji, Mr* 
Justice Burkitt , Mr* Justice Michards and Mr. Justice Billon. 

HAM RAM (Dbpbkdas*) ^ AK£AR HUSAIN (Plaihtxff).^ 

Act Wo. VII of 1870 (Court Fees Act) f sections 9,10, 11 and 2&-*~Qourt 

■'ffl€^Bdmnt^Cmrifee on p taint discovered during progress of suit i a 
he insufficient-™ Limitation— Act Wo. XV of 1877 (Indian Limitation 
Act ) f section 4, 

Meld that when it has been discovered that; through mistake or inadvert- 
ence a plaint has been filed on an insufficient court fee stamp, the 
/-Court upon discovering the mistake can, at any time and without' any regard 
: to. 'limitation,' have the proper court fee made up, and when it is. so made up, 
the plaint is as valid as if it had been properly stamped when presented. 
The principle of the decision in BalJcaran Fai v. G-ohind Wath Tetoari (1) so 
far as applicable to plaints rejected. 

This was a suit for the recovery by right of pre-emption 6f 
certain rniiafi and zamindari property, and was valued for the 
purposes of court fee under section 7, clause (v), sub-clause (c) } 
at fifteen times the nett profits, which the plaintiff stated to be 
Bs. 45. The officer of the Court reported that the plaint was 
sufficiently stamped, and it was admitted and entered in the 
register of civil suits. The defendant in his written statement 
took the plea ; among others, that the plaint was not sufficiently 
stamped. Thereupon the Court (Munsif of Amroha) framed an 
issue as to the sufficiency of the stamp. It took evidence and came 
to the conclusion that the profits of the property has been under- 
estimated by the plaintiff, and that the court fee paid was insuffi- 
cient. It did not declare the amount of the deficiency, and it did 
not require the plaintiff to make it good, but dismissed the suit 
upon the ground that upon the date on which it found the amount 
of court fee to be insufficien t, the period of limitation for the insti- 
tution of a suit for pre-emption had already expired. Against 
this decision the plaintiff appealed to the Subordinate Judge 
of Moradabad, who allowed the appeal and remanded the suit 
under section 562 of the Code of Civil Procedure to the Court of 
first instance. From this order the present appeal was preferred 
by the defendant. 

# First Appeal No. 99 of 1908, from an order of Sheikh Mania Bakhsb, 
Subordinate Judge of Moradabad, dated the 7th of September 1906, 

(1) (1890) I. L, R ? , 12 AIL, m 
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MunsM Gohul Prasad (with whom Dr. Satish Chandra Ban - 
wji), for the appellants contended that the provisions of section 10 
of Act No. VII of 1870 could only be applied to the special class 
of cases in which the court has of its own motion issued a commis- 
sion to a proper person directing him to make an investigation 
into the amount of annual nett profits or market value of the 
subject-matter claimed, and not to cases, for instance, in which the 
Court has held a similar inquiry in person, or in which it had 
arrived without inquiry at a finding that the fee payable in 
the suit had been wrongly computed. He further contended that 
for the last seventeen years, since the Full Bench of this Court had 
decided the case of Balkaran Rai v. Gobind Nath Tewari (1) 
this Court had drawn a sharp distinction between cases in which 
a document had been presented to a Court without being properly 
stamped through mistake or inadvertence of the party presenting 
it and cases in which the document had been through mistake or 
inadvertence of the Court received by the Court without being 
properly stamped. To the latter class of cases only had the indul 
gence allowed by section 28 of the Court Fees Act been granted' 
and as regards the former class of cases it had been held that the 
Courts could not give time for paying in the additional fee beyond 
the period allowed by law for instituting the suit. His conten- 
tion was that the present ease was a case in which the Court had 
not held any investigation in the mode prescribed by sections 9 
and 10 of Act No. VII of 1870; further that the mistake in the 
court fee had been the act of the party and not of the Court, and 
therefore, as it was a ease in which the suit had been barred by 
limitation at the time when the mistake was found out, time 
could not he given to the plaintiff to remedy the defect. Numer- 
ous eases were cited in the course of the argument, practically 

all of which are referred to in the judgment of the acting Chief 
Justice. 

Mr Abdul Majid, for the respondent, argued that Jainti 
Prasad s case (2) did not apply, as there the plaint was never 
admitted in court, the office having immediately reported about 
the deficiency m court fee. In BalJcaran’s case (j) also the 

(i) (1890) I. L, K., 13 All., 129. (2) (1893) I. L. R„ 15 All., w . 
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appeal had not been admitted within the period of limitation. To 
'Skinner v, Ord ; (1) it was held that the petition of plaint haying 
been sufficiently stamped as one to sue as a pauper and having 
been registered as such, the date of institution of the suit should 
be reckoned from the date of the presentation of the plaint and 
not from the date of the payment of the court fee. Once a plaint 
was admitted, section 28 of the Court Fees Act applied, even in 
the case of a mistake by the plaintiff. Section 9 of the Act simply 
empowered the Court to issue a commission : it did not take away 
the powers of the Court given by section 892 of the Code of Civil 
Procedure. If the Court had not got th e power to hold an inquiry 
itself, there was nothing to be delegated to a Commissioner. Sec- 
tions 9 and 10 of the Court Fees Act did not limit the inadver- 
tence to the inadvertence of the Court. All the other High 
Courts had dissented from th© rulings in the cases of Balkar an 
Mai and Jainti Prasad . The present case was governed by 
the decisions in Ghedi Lai v. Kirath Chand (2), Sheo Pariah 
v. Sheo Ghulam (8) and Musammat Bega Begam v. Syed Yusaf 
Ali (4). 

Munshi Qohal Prasad replied. 

Knox, Acting C. J. — The facts out of which the question 
raised in this appeal springs are as follows » 

On the 29th of September 1906 the respondent instituted a 
suit in the Court of the Munsif of Amroha. He asked for a 
decree declaring his right of pre-emption over (1) a share of 
certain property which he described as muafi with zamindari in 
Thok Khurd.j (2) a share of property described as muafi with 
zamindari together with a proportionate share of shamlat land in 
Patti Khwaja Bakhsh, Thok Kalan, and (3) all rights appertain- 
ing to the above-mentioned properties. For the purpose of 
determining the jurisdiction of the Court, he valued his claim at 
Es. 800; which he said was the actual value of the property 
claimed by him, and he computed the fee payable under Act No. 
VII of 1870 in accordance with the provisions of section 7, clause 
(5), paragraph (e) of that Act. He stated the nett profits that 
had arisen from the land during the year next before the date of 

(1) (1879) L L. R., 2 All, 241. (3) (1880) I. K R., 2 AH., 875. 

(2) (1880) I. L. R., 2 AH, 682. ( 4 ) N-W.-P., H. 0, Rep., 1874, 139, 
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presenting his plaint as being Rs. 45 ; he multiplied this sum by 
fifteen and paid an ad valorem fe© upon Rs. 675 as set out in 
Schedule 1 of the Act. The Munsarim, to whom the plaint was 
presented, certified that the court fee paid was sufficient, and that 
the suit had been instituted within the period allowed by the law 
of limitation of 1877. The plaint was thereupon admitted and 
registered on the 29th of September 1907. 

One of the pleas taken in the written statement was that the 
court fee paid was insufficient and that the suit was not cogniz- 
able by the Court. It was not stated by the defendant why or how 
the court fee paid was insufficient, nor was it stated what court fee 
was necessary under the provisions of Act No. YII of 1870. 

The Munsif fixed an issue : — “ Is the court fee paid insuffi- 
cient ?” Several witnesses were examined touching the point 
thus raised, and after considering them the learned Munsif found 
as follows : — “ The properties sought to be pre-empted are muafi 
and, therefore, the plaintiff has paid court fee on fifteen times the 
amount of the income. He puts the income of his properties at 
Rs. 45, and there is not much difference about that. But it is 
clear that there is a garden also in the properties in dispute, and 
the plaintiff has neither given its separate value nor paid any 
court fee for that . . . The plaintiff ought to have paid 

a separate court fee in proportion to his share of the garden 
claimed, but he has not done so. Besides this there is an income 
of Rs. 27 from market and nakhasa and the plaintiff has not 
mentioned it also. The plaintiff's witnesses were also compelled 
to admit that there is some income from market and the nakhasa. 
The patwari puts the income of the market at Rs. 48 per annum, 
but in my opinion it is somewhat exaggerated. Whatever may 
be the income from the market and the nakhasa , it will not make 
much difference at the present stage, because the plaintiff has 
totally ignored it and paid not even a single shell as its court fee. 
It may be said that the income of the market and the nakhasa is 
included in Rs. 45, but what about his garden ? Court fees on 
groves ought to be paid on their actual price and not on fifteen 
times the amount of the profits. The plaintiff has given no value 
of the grove, and, therefore, I hold that the court fee paid by him 
is not sufficient.” . . . 
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; The learned Munsif, , though asked, refused to grant time to 
make up any deficiency in the court fee and dismissed the suit* 

In appeal the following pleas were taken : — (1) The court 
fee paid is sufficient, the net profits of JRs. 45 include the profits 
from the bazaar, cattle market, &e. ; (2) if in trying the suit the 
Court came to the conclusion that the court fee paid was insuffi- 
cient, it should according to law have granted time to the appel- 
lant to make good the deficiency. 

The Subordinate Judge who heard the appeal arrived at no 
finding upon the question whether the court fee had or had not 
been rightly computed, or whether or not the profits alleged by 
the appellants were correct. In his opinion the case was exactly 
on all fours with the case of Babu Lai v. A si Kunwar (i). He 
held that the Court should have allowed the plaintiff to make 
good the deficiency, though the time of limitation had expired. 
He accordingly set aside the decree of the Court below and 
remanded the case under section 562 for trial on the merits. The 
pleas taken in this Court were that, as the period of limitation had 
expired, the deficiency in court fee could no longer be made good, 
and as there was no valid plaint on the file within the time 
prescribed by law, the Court of first instance' had acted rightly 
in dismissing the suit. 

The learned Judges before whom the case came were of 
opinion that the appeal should be heard and determined by a Full 
Bench of this Court, and the question which we have to consider 
in this ease is w T hether a Court, which, after a suit has been 
admitted and registered, sees reason to think for any cause that 
the annual nett profits or the market value of the subject-matter 
of the claim have been wrongly estimated and thereupon proceeds 
to hold an inquiry, is bound, if the result of that inquiry shows 
the estimation to be insufficient, to give time to the plaintiff to 
pay in the additional fee, whether the time so given be or be not 
within the time allowed by the law of limitation for bringing 
the claim, and what is the result if the additional fee be paid 
within the time fixed by the Court ? The learned vakil for the 
appellant contended that the provisions of section 10 of Act No. 
VII of 1870 could only be applied to the special class of case® in 
(1) (1904) L If* B., 27 All, 197, - ^ 


1907 


HABt Kam 
1 ?. 

Akbar 
./Hus a nr. 

Km®) A, CJ, 


754 ' THJ3 XXDIAX LAW REPORTS, [VOL. XXIX. 

which the Court has of its own motion issued a commission to a 
proper person directing him to make an investigation into the 
amount of annual nett profits or market value of the subject- 
matter claimed, and not to cases, for instance, in which the Court 
has held a similar inquiry in person or in which it had arrived 
without inquiry upon a finding that the fee payable in the 
suit had been wrongly computed. He further contended that 
for the last seventeen years, since the Full Bench of this Court 
had decided the case of Balkar an Rai v. Gobind Nath Tewari 
(1), this Court had drawn a sharp distinction between cases in 
which a document had been presented to a Court without being 
properly stamped through mistake or inadvertence of the party 
presenting it and cases in which the document had been through 
mistake or inadvertence of the Court received by the Court with- 
out being properly stamped. To the latter class of cases only 
had the indulgence allowed by section 28 of the Court Fees Act 
been granted, and as regards the former class of cases it had been 
held that the Courts could not give time for paying in the addi- 
tional fee beyond the period allowed by law for instituting the 
suit. His contention was that the present ease was a case in 
which the Court had not held any investigation in the mode 
prescribed by sections 9 and 10 of Act "VII of 1870 ; further that 
the mistake in the court fee had been the act of the party and 
not of the Court, and therefore, as it was a case in which the suit 
had been barred by limitation at the time when the mistake was 
found out, time would not be given to the plaintiff to remedy the 
defect. 

I shall first deal with the contention that section 10 of Act 
No. VII of 1870 comes into play only when the Court has issued 
a commission under the preceding section to a proper person for 
the purpose of ascertaining the market value of the nett annual 
profits of an estate. 

It is obvious in the first place that to admit this contention 
will involve the anomaly that a Court when it delegates its 
power of investigation to another person enjoys powers which it 
cannot exercise when it holds the investigation itself, and for 
this doctrine we know no authority, 

(1) (1890) J. L. R., 12 All, m 
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On the other hand, the very fact that a Court is "empowered 
to delegate certain powers to another is of itself proof that the 
powers thus delegated are powers with which the Court is itself' 
armed* 

In the second place an inquiry into the history of sections 9 
and 10 of the Court Fees Act shows that there is no foundation 
for any contention of the kind advanced by the learned vakil for 
the appellant. 

' At the time when Act No , VII of 1870 was placed upon the 
Statute Book the Act which regulated the procedure of Civil 
Courts was Act No, VIII of 1859. That Act contained a section 
(section 180) which empowered Courts under certain special cir- 
cumstances to issue a commission for certain purposes to an officer 
of the Court, directing him to make an investigation and to report 
to the Court, The ascertaining of either the market value of 
property or the nett annual profits of an estate was notone of 
those purposes. When Act No. VII of 1870 first became law, 
section 9 stood as it stands now. But section 10 at that time 
consisted of three clauses and the third clause ran as follows : — 
u Section 180 of the Code of Civil Procedure shall be construed 
as if the words ‘the market value of any property or } were 
inserted after the word e ascertaining 3 and as if the words i or 
annual nett profits f were inserted after the word e damages , 3 33 
The object and meaning of this clause is evident* It was 
that section 180, Act No. VIII of 1859, should he read as part of 
section 10, Act No. VII of 1870. It empowered Courts in any 
suit in which the Court might deem a local investigation to be 
requisite or proper for the purpose of ascertaining the market value 
of any property or the amount of annual nett profits to issue a com- 
mission to a proper officer for the purpose of conducting the neces- 
sary investigation and to consider the report of the Commissioner, 
Upon the repeal of Act No. VIII of 1859, the Codes of Civil 
Procedure which followed in 1877 and in 1882, contained sections 
which re-enacted the provisions of section 180, Act No. VIII of 
1859, as amplified by Act No. VII of 1870, section 10, clause (iii). 
They contained also an important addition to the effect (vide 
section 892 of Act No. XIV of 1882) that such commission was 
only to issue when the investigation deemed necessary by the 

101 
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Court could not be conveniently conducted by the Judge in 
person. 

The use of the word “ may ” in section 10 must not be over- 
looked. When the section is read with the incorporated section 
392 of the Code of Civil Procedure, the obvious inference is that 
the power of delegation was not to be exercised as a matter of 
course or on the mere requisition of a party to the suit. On the 
contrary, the language used shows that the section was framed so 
as to discourage as much as possible local investigation by a 
commissioner. 

From 1870 onwards clause (iii) of section 10 of Act No. VII 
of 1870 stood side by side with the amplified section 392 of the 
Code of Civil Procedure, until in 1891 the Legislature, on going 
through the Statute Book with the object of removing certain 
Statutes and portions of Statutes which were spent or had become 
unnecessary, expunged clause (iii) of section 10 as no longer 
necessary (Act XII of 1891, Schedule I). This then is the history 
of sections 9 and 10 of Act No. VII of 1870, and from a study 
of it we can arrive at the following conclusions, viz. 

(1) As an ordinary rule when a Court considers it necessary 
to ascertain the market value, <fec., of any property the law requires 
the Court to hold the investigation in person. 

(2) Only when such investigation cannot be conveniently held 
by the Court in person is it to issue a commission to a proper 
officer to hold the investigation on its behalf. 

This being so, I find it impossible to confine the operation of 
section 10 of Act No. VII of 1870 only to investigations held by 
a Commissioner. This restricted interpretation is based upon the 
use of the word “ such ” in the opening words of section 10, 
clause (i). 

The object of the law may be in artistically expressed, but the 
intention evidently was to empower Courts to hold inquiry, and it 
was intended that they should do so preferentially themselves. 

To interpret that language, so that if they did hold the inquiry 
themselves nothing would follow, but that if they held it by 
deputy most important results in favour of the plaintiff would 
follow, is contrary to the way in which Revenue Statutes should 
be interpreted aud would lead to an absurdity. 
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I prefer the possible and more liberal interpretation that the 
word " sueh n is meant to refer to any investigation held tinder 
section % and that it applies to all investigations, both those held 
by a Court per se and those held per alium under its commission, 
whenever it sees reason to think that the annual nett profits or the 
market value of any such land, &e., as is mentioned in section 7, 
paragraphs 5 and 8, have or has been wrongly estimated. 

In all such cases, if the estimation is found insufficient, the 
Court has no option but to require the plaintiff to pay the addi- 
tional fee payable and to stay the suit until such fee is paid. 

I hold then that sections 9 and 10 of Act No . VII of 1870 
govern all cases in which a Court may think it necessary to hold 
an inquiry into the market value of or the annual nett profits 
arising out of the property, the subject-matter of the claim, and 
whether that inquiry be by evidence taken on an issue raised by 
the defendant or by a local investigation held in person or by 
commission or otherwise. 

But the next contention is that the Court can under section 
10 stay the suit only for such period, if any, as may remain 
unspent of the period prescribed by the Limitation Act of 1877 
as the period within which the particular suit can be brought. 

This contention is not based upon any words or expressions 
contained in Chapter III of Act No. VII of 1870. There are 
no direct or indirect words of limitation contained in either 
section 9 or 10. If we read them as they stand and without 
reference to any Act or precedent, the powers given in them can 
be exercised at any time up to the passing of the decree in a suit. 
There is also no limitation in section 392 of Act No. XIV of 
1882, which must be read with these sections. 

The contention is based upon the line of reasoning contained 
in the judgment delivered by the learned Chief Justice Sir John 
Edge in Balkar an Rwi v. Qohind Nath Tewari (1), and 
adopted by the other four learned Judges of this Court who sat 
with him to hear and determine that appeal Briefly put that 
reasoning is that — 

(i) The law, section 6 of Act No. VII of 1870, prohibits a 
Court from receiving, filing or using a plaint unless that plaint 
fl) (1890) I* L. B., : 12 AIL, 129. 
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. 1907 has affixed to it a court fee of the proper value required by Act 
HabiIIm No. VII of 1870. 

Akbab (“) Ii? tlie P erioci prescribed by limitation does expire before 

Hbsain. such court fee is affixed, the plaint, when the court fee is affixed 
Knox, A. O.J. a ^ er *hat period has elapsed, is a plaint to the hearing of which 
limitation is a bar, or, to put it in another form, that there will 
be in this last mentioned case “ no valid suit as to the merits of 
which the Court can give a decision.” 

(iii) lh is only in those cases where an order *can lawfully be 
made under section 28 of the Court Fees Act that the principle 
of nunc pro tuna can be applied and the plaint treated as if it 
had been properly stamped in the first instance. 

Beyond all doubt any line of reasoning which found favour 
with the Judges who decided Balkar an Rai v. Oobind Nath 
Tewari is entitled to great respect and consideration. But it 
must always be remembered in considering Balkaran Rai’s 
ease that the conclusion arrived at in Balkaran Rai v. Gobind 
Nath Tewari is the opposite of that arrived at by the Full Bench 
of this Court in another case, Chedi Lai v. Kirath Chand (1). 
The view that found favour with the Judges in the case first 
named was put forward by the learned vakil for the appellants 
in the latter case, but the learned Judges held unanimously that 
“if a document which ought to bear a stamp under the Court 
Fees Act has been used in the High Court, and the mistake or 
inadvertence, which permitted its reception in a lower Court 
without being properly stamped, comes to light in the High 
Court, any Judge of that Court may, under section 28 of the 
Court Fees Act, direct that it should be properly stamped.” 
Further that “ when a proper order has been made and carried 
out, the original mistake and inadvertence and all subsequent 
consequences of such mistake or inadvertence are cured.” 

In Balkaran Rai’s case, as the learned Chief Justice pointed 
out at page 147 and again at page 150, “ sections 10 and 11 
of the Court Fees Act relate to suits and do not relate to 
appeals.” Balkaran Rai’s case was the case of a memorandum 
of appeal which had been insufficiently stamped and the force 
and value of sections 9 and lOJwas notjin question. 

(1):(1889) I. L. B..IHJA1U 628. 
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Apart, however, from these considerations, and with the 
utmost respect to the Judges who decided that appeal, 1 find 
myself unable to follow them when they make Act No. VII of 
1870, which is an Act dealing with purely fiscal matters, and the 
main object and intent of which is to prevent the Government 
being defrauded of the fees prescribed by it, act and react upon 
the Indian Limitation Act of 1877. The law upon the subject 
of stamps is altogether, says Taunton, J., in Morley v. Ball (1), 
“ positivi juris, it involves nothing of principle or reason, but 
depends entirely upon the language of the Legislature.” In 
interpreting Act No. VII of 1870 the safest canon of construction 
is perhaps^ that very lately laid down by Lord Russell, Chief 
Justice, in Attorney General v. Garlton Bank (2), viz* u to 
give effect to the intention of the Legislature as that intention is 
to be gathered from the language employed having regard to the 
context in connection with which it is employed.” To introduce 
limitations from other Acts, when no such limitations are 
even suggested in the context, is in so many words to legislate. 
Looking only at the Act and the context in which the sections of 
the Act which we have to construe stand, we shall find that 
section 6 did intend that a plaint was not to be received in any 
Court of Justice unless the court fee prescribed by the Act 
had been paid upon it. The Legislature, however, foresaw that 
plaints may and will be received about which a doubt will arise 
and regarding which inquiry will show that the whole of the 
court fee prescribed has not been paid. They thereupon enacted 
sections 9 and 10 giving a Court power to remedy the defect and 
to carry out the intention and object of the Act that the Revenue 
shall not be defrauded and that the full court fee shall be paid 
before the hearing is further proceeded with, whatever be the 
stage at which the hearing may have arrived when the mistake 
Is detected. .1 cannot bring myself to believe, as I have to do 
if I adopt the contention now under consideration, that the 
Legislature ever intended that a Court should say to a plaintiff; 
— i( I will not proceed further with the case until you pay the 
requisite court fee,” and that, when the fee had been realized, 
should then jand there say to the plaintiff Your suit Is 
(1) (1834) 2 Bowl, 494. (2) [1899] 2 Q. B. s 164. 
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dismissed/ because the deficient court fee has not been paid in 
till after the period of limitation had expired ” To any such 
proceeding on the part of a private individual we should attach 
the stigma of fraud , 

Besides, even if the Statute of Limitation is to be in any way 
woven into this Act, and in the absence of clear words for that 
purpose I am not prepared so to hold, what does that Statute say? 
This, too, is a Statute which places restraint upon the rights 
of individuals and has to be construed in the light derived from 
its own text and not by the aid of any light borrowed aliunde. 
It runs as follows : — “ Every suit (section 4) instituted after the 
period of limitation prescribed therefor, shall be dismissed.” 
Then follows an explanation showing what is meant by the word 
“instituted.” When a plaint is presented to the proper officer 
(Act No. XV of 1877, section 4, explanation), the suit in which 
it is the plaint is instituted. No words are used to qualify the 
word “plaint” and to say that it must be a plaint stamped in 
accordance with the provisions of Act No. YII of 1870, section 
6 . 

When the plaint, whatever its defects, is presented to the 
proper officer, the suit is then and there instituted, and one© it 
has been instituted within the time prescribed, the suit escapes 
from the bar of limitation, unless such bar be one in existence 
prior to Institution. What right have we to add in Act No. XV 
of 1877, section 4, the words “ sufficiently stamped ” to the word 
“ plaint ? ” See Musammat Bega Begam v. Syed Yusaf Ali (1). 

So again, if it had been intended that the question of limita- 
tion should enter into section 10, clause (ii), I should expect to 
find the words “subject to the provisions of the Law of Limita- 
tion” inserted into it. 

The metaphor used by the learned Chief Justice at page 142 
of the report of Balharan Mai y. Oobind Nath Tewari has been 
In my opinion extended by him too far. He says : — -“In my 
opinion an appeal cannot be said to be presented within the 
meaning of section 4 of the Indian Limitation Act, 1877, when 
the only presentation of the appeal is the tendering to the Court 
. of a document, which the Legislature has specifically enacted 
(1) P., H 9 C., Rep., 1874, 139, 
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shall not he regarded by a Court as of any validity, and the 
tendering to my brother Brod hurst on the 9th November 1877 of 
a document which the law says shall be regarded as of no 
validity, was no more a presentation of an appeal than would 
the tendering to him of a blank piece of paper have been a 
presentation of an appeal. In one case he could see nothing 
on the paper, in the other case the law had forbidden him to see 
anything on it.” 

But is it correct to say that the law has forbidden him to see 
anything on it? He must see all or nearly all that has been 
written on it before he can judge whether the proper court fee 
has been paid. He may receive it, register it, and then, if a 
doubt arises upon this matter, he will have to examine it very 
carefully and make that very paper the basis of an investigation. 

I, therefore, see no necessity for going outside and beyond the 
plain words contained in sections 9 and 10, or indeed for praying 
in aid section 28, which belongs to the Chapter in the Act which 
deals with the mode of levying fees. The suit has been instituted 
within time, the King's fee for hearing the suit has been realized 
and the suit stayed can proceed. Even if the fee is not paid, 
the suit is dismissed, but the plaint is not taken off the file. It 
will remain received and filed until the record or the portion of 
the record containing it is destroyed. 

Section 28 is a universal section and embraces a far wider 
area than sections 9 and 30. It applies to all cases in which 
any document is through mistake or inadvertence received, filed 
or used in any Court without being properly stamped, and is 
useful in putting still further beyond doubt the validity of a 
plaint stamped either under section 10 or section 28 of the 
Act, 

It opens with the very positive words : — “ No document 
which ought to bear a stamp under this Act shall be of any 
validity, unless and until it is properly stamped." 

But those words can only refer to what is to happen after it 
has been discovered that a plaint has been insufficiently stamped. 
No one would contend that after a suit had been fought to the 
end and a decree obtained from the highest tribunal, and the 
decree executed, that then, if it be discovered that the plaint has 
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not been properly stamped, the whole proceedings can be attacked 
on the ground that the plaint had no validity, as it can be where 
fraud is discovered. If the mistake is discovered before decree, 
the plaint has no validity unless and until it is properly stamped 
and the suit cannot proceed one step further. 

But assuming that section 28 is in any way needed to com- 
plement and complete section 10, it is contended further that 
section 28 applies only when the document, i.e. the plaint in this 
case, has been received by mistake or inadvertence of the Court. 
The answer to this contention comes out of the same quiver that 
provided the arrow of contention. I find at page 147 the learned 
Chief Justice saying “ The application of section 28 would not 
be inconsistent with the provisions of section 10 or section 11. 
Cases coming within section 10 or section 11 of the Court Fees 
Act would arise only where through mistake or inadvertence of 
the Court a plaint, which subsequently was discovered to be in- 
sufficiently stamped had been received, filed or used in the Court. 
No such Court would knowingly receive, file or use a plaint 
which was insufficiently stamped, in contravention of the express 
prohibition of section 6 of the Court Fees Act.” The logical de- 
duction from this is : — Therefore every document so received is 
received by mistake or inadvertence of the Court. The mistake 
may in its origin be the mistake of the plaintiff ; by the time the 
plaint has been registered, the mistake has become the mistake 
of the Court. If the Court or the Munsarim discover the plain- 
tiffs mistake before registration of the plaint, the plaint would 
at once be rejected under section 54 of the Code of Civil Pro- 
cedure and never registered at all. 

I hold, therefore, that section 28 is subject to no such limitations 
as are contended for. When it has been discovered at any time 
that through mistake or inadvertence a plaint has been filed on an 
insufficient court fee stamp, any Judge who discovers the mistake 
can at any time and without any regard to limitation have the 
proper court fee made up, and that when it is so made up, the 
plaint is valid as if it had been properly stamped when presented. 

In this view it is really immaterial to consider whether when 
a mistake is discovered after registration there has been any 

mistake on the part of the plaintiff. 
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I was first impressed by the contention thi|t if there be 1007 
nothing in the plaint to put the Court or the Munsarim of the "h^ 7 eajT 
Court on its or Im guard there can be no mistake or inadvertence Ab ^ ab 

so far as the Court or Munsarim is concerned. But what Hvsaiw. 

is a mistake? It is not mere forgetfulness, it is a slip, made ^nox^d.OJ 1 
not by design but by mischance — Esher, M. R., in Barrow v. 

Isaacs (1), Russell, C.J., in Sind ford v. Beal ( 2 ) and H mistake 
or inadvertence ” as interpreted in Doe dem Blewitt v. Phil- 
lips ( 3 ). 

But I find on examining most of the cases cited in this behalf 
that the mistake held to be that of the plaintiff might reasonably 
be held to be the mistake of the Court. Thus Muhammad 
Ahmad v, Muhammad Sidaiman (4) was a case in which the 
plaintiff made an arithmetical mistake in calculating the net 
profits. It appears from the judgment that the officer of the 
Court, when lie checked the plaint, could, if he had gone over 
the plaintiff’s calculation, have discovered the mistake. I am 
unable to hold with the learned Judges who decided that case 
that it was not the duty of the Munsarim to check the plaintiff’s 
calculation. Rule 12 of the Rules and orders of the 4th of April 
1894 lays down 1 “ A MuDsarim of a Civil Court appointed to 
receive plaints shall examine each plaint presented to him, and 
shall report thereon whether the provisions of Acts Nos. VII 
of 1870 and XIV of 1882 have been observed, and whether the 
claim is within the jurisdiction of the Court and has been presented 
within the period prescribed for the institution of such a suit.” 

There was certainly material which, if examined, would have put 
him on his guard. It is not the intention of the law or of the 

Rules of the Court that a munsarim’s inquiry should be a piece 

of perfunctory routine. It seems to me that if ever a plaint was 
received by the mistake and inadvertence of the Court, the 
plaint in this case was so received, and that section 28 of the 
Court Fees Act did apply, even if its application hangs upon a 
mistake by the Court. 

In Ghatarpal v. J a gram (5) the learned judges followed, 
and apparently unwillingly, the ruling just cited. 

(1) (1891) 1 Q. B., 417. (3) (1841) 1 Q. B., 96. 

(2) (1895) 65 b. J. Q. B., 74. (4) (1901) I. L. 23 All., 413, 

(5) (1905) I. L. R., 27 AIL, 4H. 
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In Ram Tahal Singh v. Dubri Rid ( 1 ) the mistake was not 
discovered till the case had gone into appeal, and the mistake 
however it arose, was, it seems to me, the mistake of the Court. 
The Munsarim of Azamgarh must know that a large number of 
villages in that judgeship are permanently settled and should 
have been on his guard. One question to the plaintiffs would 
have discovered the defect. 

The case of Dilawar Hn, 
ease of 


ifSain v. Bhagwat Das ( 2 ) is the 
a memorandum of appeal insufficiently stamped and is, 
therefore, distinct from the present case. 

. eases of Balm Lai v. Asi Kumvar (3j, Gkunni Lai v. 
Ajudhia Prasad (4), Ghasi Ram v. Ear Gobind (5), Hasibul- 
mssa v. Ohafur-ullah Khan (6) and this last is the judgment of 
a Full Bench of this Court, which were relied upon by the learned 
counsel for the respondents, follow the principles laid down in 
this judgment and have been in my opinion rightly decided. 

The learned vakil for the appellants, Munshi Gokul Prasad 
to whom we are indebted for a very careful and very exhaustive 
argument in the case, drew our attention to the Full Bench 
Euling of this Court in Jainti Prasad v. Bachu Singh (7) 
But in that ease the Court had to deal with a plaint in which the 
mistake was discovered before the plaint was registered. That is 
a case quite distinct from the one before us and provided for bv 
section 54 of the Civil Procedure Code. It was dealt with under 
that section, and all that we are concerned with in it is that sec- 
tions 9 and 10 of the Court F ees Act, 1870, were held not to apply 
H that was a correct decision it manifestly has nothing in common 
with the present case, m which I hold sections 9 and 10 of the 
Court if ees Act were rightly applied. 

I, therefore, hold that when a plaint has been registered and 
Court, having reason subsequently to think that the market 
va ue or nett annual profits of the subject-matter of the claim has 
been wrongly estimated, holds an inquiry either per se or through 

31 ' 3ppomted ior the Puq«e, and finds that a fl ,I- 
c.ent court iee has not hen paid, it is bound to slay the suit and 

8! W?ek } ly Xot6 S ’,f&w 1 j, 3 es- ® W®jj3 I. R- 1 o All , 240. 

(3) (1904) I. L. B. 21 AT “7 !\ aA N r ote °’ 3 P- 1 S. 

(7) (1S88) I. L. R„ 1 LL ' R ’ Sy A!i - S8 2- 
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to fix a time within which the additional fee can be paid, without 
any regard to the fact whether that be a time within or beyond 
the period of limitation prescribed for the suit. If the fee is 
paid within the time so fixed, the plaint is as valid as if it had 
been properly stamped in the first instance on the day when the 
■suit- was instituted. The lower appellate Court in the present 
case should have arrived at and recorded a definite finding on the 
first issue raised in the appeal before it, viz. whether or not: the 
subject-matter of the suit had been rightly valued and the proper 
court fee affixed. If it finds that the proper court fee was affixed, 
it will remand the suit under section 562 of the Code of Civil 
Procedure for decision on the merits. If it finds that the court 
fee has been undervalued, it will state what it finds to be the pro- 
per market value and the proper amount of the nett profits and 
will remand the case to the first Court with a view to its taking 
action as prescribed in section 10, clause (ii) of the Court Fees 
Act. 

The appeal is so far decreed that the order of the lower 
appellate Court is set aside upon the preliminary point and the 
appeal is remanded to that Court with directions to readmit the 
appeal upon its file of pending appeals and to determine it upon 
its merits in accordance with what has been set out above. Each 
side will bear its own costs in this Court. 

Barer jx, J.— This appeal arises in a suit for pre-emption 
which was dismissed by. the Court of first instance. The lower 
appellate Court has set aside the decree of that Court and has 
remanded the case. From this order of remand the present 
appeal has been lodged. 

The property claimed is a third share of certain muo.fi and 
zamindari and was valued for pu poses of court fees, under sec- 
tion 7, clause (v), sub-clause (c) of the Court Fees Act, on fifteen 
times the nett profits, which the plaintiff stated to be Rs. 45. 
The officer of the Court reported that the plaint was sufficiently 
stamped, and it was admitted and entered in the register of civil 
suits. The defendant in his written statement took the plea,** 
among others, that the plaint was not sufficiently stamped. 
Thereupon the Court framed the issue Is the court fee paid 
insufficient T- If took evidence aud came to the conclusion that 
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the profits of the property had been under-estimated by the plain- 
tiff, and that the court fee paid was insufficient. It did not 
declare the amount of the deficiency and it did not require the 
plaintiff to make it good, but dismissed the suit on the ground 
that on the date on which it found the amount of court fee to be 
insufficient, the period of limitation for the institution of a suit 
for pre-emption had expired. The correctness of the finding of 
the Court of first instance was impugned in the appeal preferred 
by the plaintiff to the lower appellate Court, but that Court 
came to no conclusion on the point, and relying on the ruling of 
this Court in Bobu Lai v. Asi Kunwar (1) remanded the ease 
to the Court of first instance. The learned vakil for the appel- 
lants has addressed to us a very able argument and has laid 
before us all the rulings of this Court on the point. He contends 
that sections 9, 10 and 28 of the Court Fees Act should be read 
together | that section 9 only applies to cases in which the Court 
takes action of its own motion; that section 10 applies to those 
eases only in which a commission has been issued by the Court 
under section 9, and that under section 28 additional court fees 
can only be received in cases in which a document insufficiently 
stamped has been received through the mistake or inadvertence 
of the Court or its officer. He relies on the judgment of the Full 
Bench in the case of Balkarcm Bai v. Qobind Nath Tewari (2). 
In that case the learned Chief Justice Sir John Edge, whose 
judgment was concurred in by the other learned Judges, held 
that “ the mistake or inadvertence in section 28 must mean 
mistake or inadvertence on the part of the Court or its officer, 
and not mistake or inadvertence on the part of an appellant or his 
advisers.” In so holding the learned Chief Justice read into the 
section words which found no place in it. On the strength of this 
ruling it has been held in several cases that a distinction must be 
made between the “ mistake or inadvertence ” of the Court or its 
officers and that of a party. As to what constitutes a mistake or 
inadvertence on the part of the Court or its officers, the rulings are 
not very consistent. It was held, for example, in Muhammad 
Ahmad y . Muhammad Siraj~ud~din (3) that the omission 

(1) (1904) I. L. It., 27 All., 197. (2) (1890) ,1. L. R. s 12 All, m 

(3) (1901) L L* B., 23 All, 423, 
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of the Munsarim to detect an arithmetical error in the plaint was 
not a mistake or Inadveztence on the part of that officer, a view 
which in my opinion it is impossible to agree with. In all these 
eases a very important part of the judgment in the case of 
Balkaran Mai does not appear to. have been duly considered. 
In deciding the question whether section 28 was inconsistent 
with the provisions of section 9 or section 10 of the Court Fees Act 
the following observations were made by the learned Chief Justice 
at page 147 : — “ The application of section 28 would not be 
inconsistent with the provisions of section 10 or section 11 (he evi- 
dently meant section 9 or section 10). Cases coming under section 
10 or 11 of the Court Fees Act w r ould arise only where through 
mistake or inadvertence of the Court a plaint which subsequently 
was discovered to be insufficiently stamped had been received, 
filed or used in the Court. No such Court would knowingly 
receive, file or use a plaint which was insufficiently stamped, in 
contravention of the express prohibition of section 6 of the Court 
Fees Act,” It is clear from the above remarks that the learned 
Judges held in that case that when, after a plaint has been 
received and admitted, it is discovered to have been insufficiently 
stamped, the plaint must be deemed to have been received, filed 
or used through the mistake or inadvertence of the Court, and 
section 28 would apply. This is further manifest from the follow- 
ing passage in the judgment of the Full Bench in the later case 
of Jainti Prasad v. Bachu Singh (1) : — “ No doubt cases do 
occur in which after the plaint has been admitted and has been 
brought upon the file, which we understand to mean registered, it 
is discovered that the stamp is not sufficient, and that the plaint 
has been received and filed through inadvertence or mistake on 
insufficiently stamped paper. In the latter case upon the plaint 
being properly stamped in accordance with an order of the Court 
under section 28 of the Court Fees Act, the plaint would be as 
valid as if it had been properly stamped in the first instance and 
consequently would remain with its original date on the file of the 
Court.” According to these rulings, therefore, section 28 will 
apply to cases in w r hieh a plaint has been admitted and is sub- 
sequently found to have been insufficiently stamped. 

(X) (1893) Liu R, 15 All, 65, at p. 78, 
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The same result arises from a consideration of sections 9 and 
10. Under the former section the Court is empowered to make 
an investigation, (c if it sees reason to think that the annual nett 
profits or the market value .... have or has been wrongly 
estimated.” And section 10 directs that if the Court finds that 
the nett profits or the market value have or has been wrongly 
estimated and the estimation has been insufficient it shall require 
the plaintiff to pay additional fees within a time to be fixed, 
staying the suit until the additional fee is paid ;and it is only 
when the plaintiff fails to pay the additional , fee that the 
suit should be dismissed. It necessarily follows that when the 
additional fee has been paid the Court will proceed with the 
suit as if the plaint bad been validly stamped when presented. 
There is nothing in section 9 to indicate that the action which 
the Court may take under it must be of its own motion and not 
upon objection raised by the defendant, and that the Court cannot 
take proceedings under it at any stage of the suit. The language 
of the section is wide enough to enable a Court to hold an investi- 
gation whenever it has reason to think that an error has been 
committed in the valuation of the suit for purposes of court fees. 
The whole scope of the Court Fees Act shows that it is the duty 
of the Court to ensure payment of the stamp revenue, and for this 
purpose the Court may make an investigation either of its own 
motion or on being moved by a party to the suit. And it seems 
to me that it was intended by the Legislature that when the 
proper amount of the revenue has been realized in accordance with 
the provisions of the Act, the document which had been insuffi- 
ciently stamped becomes perfectly valid. I am unable to agree 
with Mr. Gokul Prasad's contention that the Court itself cannot 
hold an investigation under section 9, but must issue a commission, 
and that it is only when a commission has been issued that section 
10 applies. The provisions of the Court of Civil Procedure were 
made applicable to such an investigation by clause (iii) of that 
section, which has since been repealed by the general Kepealing 
Aefc of 1891, as section 392 of tfie present Code of Civil Procedure 
(Act XI Y of. 1882) distinctly provides for the issue of a commis- 
sion fo:* the purpose of ascertaining the annual nett p ofits of the 
property in dispute. Under section 392 a commission to make 
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A local investigation may be issued if the investigation (( cannot 
be conveniently conducted by the Judge in person/* Further, 
as the learned Acting Chief Justice him pointed out, the power of 
delegation of authority necessary implies existence in the Court 
of the authority which it delegates. It is clear, therefore, that an 
investigation may be made under section 9 of the Court Fees Act 
by the Court itself, and I see no valid reasons for holding that 
section 10 does not apply when such an investigation has been 
made. In my opinion section 10 is applicable to a case like the 
present, and I agree with the ruling in Babu Lai v. Asi Kunwar 
(1). In Jdinti Prasad v. Bachu Singh (2), the error was 
detected at the time of the presentation of the plaint and before 
its admission. That case is, therefore, distinguishable, and it is 
unnecessary for me to say whether or not I agree with the ruling 
in that case. In my judgment, whether we apply section 28 or 
section 10, when after the admission of a plaint a deficiency in 
court fees is discovered and the amount of the deficiency is made 
good in compliance with an order of the Court, the plaint 
becomes as valid a3 if it had been properly stamped when 
first presented. In this view it is unnecessary to discuss the 
various rulings cited at the hearing. In the present case the 
Court of first instance should, in my opinion, have allowed the 
plaintiff to supply the deficiency in fees, if there was any, and no 
question of limitation arose. I agree in the order proposed. 

Burkitt, J. — I concur in the order proposed by the learned 
officiating Chief Justice and in the reasons by which it is 
supported. 

Kichards, J. — -The facts and circumstances connected with 
this appeal have been fully stated by the learned acting Chief 
Justice in the able and exhaustive judgment he has just delivered, 
and it is quite unnecessary for me to refer to them. It seems 
to me that the whole difficulty in the case has arisen from 
the application by this Court of the ruling in the case of 
Balkar an Rai v. Gobind Nath Tewari to plaints There a 
memorandum of appeal was presented to the High Court insuf- 
ficiently stamped and a Full Bench held that, because limitation 
had expired before the deficiency was made good, the Court had 
(i)*(1904) I. L. R., 27 AIL, 197.. . (2) (1390) L L. E., 15 AIL, 65, 
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no power to give time to the appellant to make good the defi- 
' cieney, notwithstanding the provisions of the Court Fees Aet ' 
1870. As pointed out by the Acting Chief Justice, the decision 
in Balkaran Mai v. Gobind Hath Tewari was contrary to the 

view of another Full Bench of the Court in Chedi Lai y. Kirath 
Chand (1). 

In Balkaran Mai v. Gobind Nath Tewari the Court had 
before it an insufficiently stamped memorandum of appeal and 
it decided that, because the insufficiency of the stamp was not 
due to the mistake or inadvertence of the Court, there was no 
power under section 28 of the Court Fees Act to allow the defi- 
ciency to be made good. In course of his judgment the learned 
Chief Justice points out that sections 9 and 10 of the Court Fees 
Act, 1870, relate to- suits and not to appeals, and from the 
remarks of the Chief Justice at page 147 of the report it would 
appear to have been his view that, whenever an insufficiently 
stamped plaint is admitted, the plaint must be deemed to have 
been admitted through the mistake or inadvertence of the Court 

OT °aZ ' a 1 maDifeSt haTdship ofthe decision « Balkaran Mai 
Nath Tewar% led to the introduction of a new section 
(58-A) into the Code of Civil Procedure, and it is now expressly 
p ovided by that section that if a memorandum of appeal has 
been presented within the 1 proper period of limitation*^ but is 
written on paper insufficiently stamped and the insufficiency of 
the stamp was caused by a mistake on the part of the appl nt 
... th. of fcherequisite memoMn(km 

1 have the same effect and be as valid as if it hnd ^ 

properly stamped. ' 14 h&d been 

There can be no doubt that the introduction of section «k>a 
was due to the decision on Balkaran Bai n j • j 
T ewari. It wa.app, ren % 0DMCWS a 
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-plaints and seams to have altogether overlooked the fact that the 
learned Chief Justice had expressly confined his judgment to 
memoranda of appeal The result has been a most unsatisfactory 
state of affairs, which calls loudly for reconsideration. There 
may, of course, be cases, where plaintiffs wilfully undervalue 
their claim, but the Legislature lias made many provisions for the 
protection of the revenue. On the other hand a mistake in the 
court fee is often (as in the present case) a perfectly honest and 
excusable mistake. The question as to what is the proper stamp 
is frequently a very 'difficult one. Sometimes the question depends 
upon information which the plaintiff does not possess and cannot 
reasonably be expected to possess when he institutes his suit. 
Very often a difficult question of law is involved, capable of 
lengthy arguments on both sides. According to some of the recent 
rulings of this Court, if a plaintiff makes a mistake as to the stamp 
no matter how honest or how excusable the mistake may be, his 
suit must be dismissed unless he can show that the Court or office 
also made a mistake. On the other hand, the mistake of the 
plaintiff, no matter how grossly careless, is apparently cured if be 
can only show that the Court or office made a mistake also. Liti- 
gants and their advisers can never be certain how the Court will 
decide the question of c< mistake of the office.” It is a mixed 
question of law and fact and every Court more ox less takes its 
own view of the matter. 

A number of cases were cited during the argument as to what 
was a mistake of the Court and what was exclusively a mistake 
of the party. I am inclined to think that this present Bench 
would not have been unanimous in any one of them. I find it 
impossible to reconcile many of these cases : for example, compare 
the case of Ghatarpal v. Jagram (1) with the case of Sasibul - 
nissa (2). Second Appeal No. 823 of 1908, decided on 16th July 
last, was cited by Mr. GoJcul Prasad . In that case the plaintiff 
omitted to count for the purpose of the stamp on Ms plaint a 
quarter of a pie supposed to be payable to Government for revenue. 
-His suit was dismissed on the ground that he had made a mistake. 
More than one of the Judges of this Bench, from their remarks' 
during the argument, would seem to think that the plaintiff in 
(I) (1904) L L. iv a 27 All,, 411. (2) (1907) I. L. B, 29 All, 382 , 
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that ease made no mistake in omitting from his calculation the- 
quarter pie, that the Munsa rim made no mistake in admitting 
the plaint and that the fee paid was the correct fee. Second 
Appeal No. 928 ol 1906 is not before us, and I do not now 
refer to it for the purpose of saying whether the fee paid was or 
was not correct. I refer to the case to illustrate how inconvenient 
and unsatisfactory it would be if the dismissal of a suit (where 
the plaint has been admitted) were to depend upon the view the 
Court took as .to whether or not the alleged deficiency was due to 
the mistake or inadvertence of the plaintiff exclusively, to the 
mistake or inadvertence of the Court or office or to the mistake 
or inadvertence of both. The unsatisfactory state of the 
authorities on this question has led to an immense amount of 
unnecessary litigation, which, we hope, will end with our decision 
in this case. I entirely agree with the learned Acting Chief 
Justice in holding that in all cases in which after the plaint has 
been presented and admitted within limitation and the Court 
afterwards finds that the annual nett profits or the market value 
of the property mentioned in section 9 of the Court Fees Act, 
1870, have been wrongly estimated, the Court is bound to fix 
a date within which a plaintiff is to make good the deficiency, 
and if the deficiency is made good within that time, the suit 
cannot be dismissed on the ground that the deficiency was not 
made good within the time prescribed for instituting the suit. 

I concur in the proposed order. 

Dillox, J. — I have had the advantage of perusing the elabo- 
rate and learned judgment of the Acting Chief Justice, and I 
agree with Mm in the conclusions at which he has arrived, and 
have nothing to add to the reasons which he has given for arriv- 
ing at those conclusions. 

By the Court.— The order of the Court is that, the order 
of the lower appellate Court having been set aside upon the 
preliminary point, the appeal is remanded to that Court with 
directions to readmit it upon its file of pending appeals and to 
determine it in accordance with what has been set out in the judg- 
ments of this Court. Each side will bear its own costs in this 
Court. - 

Appeal decreed and can remanded, 



rot,, xxix.j 

au.aHabad ^erif... 


* 778 


APPELLATE CIVIL. 


1907 

August 147 


Before Mr. Justice Kmx t Acting Chief Justice, and Mr* JmUm Billon. 

DBARAM DAS (Db.fbio>ant) v. GANGA DEVI (P&Axsmrf) a m oth * m 

(Dbfbkbakts). # 

Ae# Mo, XV of 1877 (Indian Limitation Act), section® 19 and 20 , schedule II, 

articles 59 and 80 — Limitation — Suit to reco ver money deposited on current 

aceouni~~Loanr-~ Deposit~~Ackrmaledgment. 

MM that a suit to recover money deposited with a banker on a current 
account is governed as to limitation by article 59, and not by article 80, of 
the second schedule to the Indian Limitation Act, 1877, Fiaray Lai v. JSHm* 
heth Berkeley (1) followed. 

In order that an acknowledgment of a debt should be effectual to save 
limitation under section 19 of the Indian Limitation Act it must be signed by 
the person to be bound thereby. 

Similarly a part payment of the principal of a debt must appear in the 
hand-writing of the person making the part payment and not in that of any 
other person, however authorized. 

Meld also that the mere crediting of interest in a banker's books cannot 
be regarded, for the purpose of saving limitation, as equivalent to a payment 
of interest. 

This was a suit brought by the widow of one Niadar Singh 
against the sons of one Paras Das, a banker carrying on busi- 
ness at Saharanpur, Simla and elsewhere to recover a sum of 
Rs„ 5,520-15-9 under the following circumstances. The plaintiff 
alleged that her husband at various times between the 24th of 
December 1896 and the 24th of May 1902 had deposited money 
in Paras Das’ bank at Simla* and that it was agreed that he was 
to receive interest at the rate of 6 annas per cent, per mensem 
on such deposits. It was also agreed that the principal and 
interest should be payable on demand. This course of dealing 
continued until the 2nd December 1901, the plaintiff's husband 
operating on the account thus opened* and the last withdrawal 
of money was on the 24th May 1902. The plaintiff further 
alleged that the account used to be balanced once a year* and that 
a balance of Rs. 5,520-15-9 was due to her up to the 8th January 
1905, Practically the suit was contested only by Dharam Das, 
defendant No. 1, whose defence was that the money was paid as 
a loan and not as a deposit, and that the claim was therefore ^ 

* First Appeal No. 240 of 1905 from a decree of Babu Nihala Chandra, 
Subordinate Judge of Saharan pur, dated the 7th of August 1905, 

(1) F. A. No. 96 of 1882, decided* on the 4th April 1885. 
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barred under article 59 of the second schedule to the Indian Limi- , 
tation Act 1877. The court of first instance (Subordinate Judge 
of Saharanpur) decreed the plaintiff’s claim in full, holding that 
the moneys paid by Niadar Singh to Paras Das were deposited 
within the meaning of article 60 of the second schedule to the 
Indian Limitation Act, and that as the plaintiff had demanded 
payment on the 7th of September 1904 and instituted the suit on 
the 10th of January 1905, the suit was well within time. The 
defendant Dharam Das appealed to the High Court. 

The Hon’ble Pandit Sundar Lai , Babu Salya Chandra Mu~ 
kerji and Dr. Satish Chandra Banerji, for th e appellant. 

Mr. B. E. O’ Conor and Babu Durga Char an Banerji, for the 
respondents. 

Knox, Acting C.J. and Dillon, J. — This appeal arises 
out of a suit brought by the plaintiff respondent to recover 
Bs. 5,520-15-9 under the following circumstances : — 

The plaintiff is the widow of one Niadar Singh and the defend- 
ants are the sons of one Lala Paras Das. The plaintiff’s case 
is that Paras Das was a banker carrying on business at Saharan- 
pur, Simla and various other places, and that as a banker he used 
to receive moneys by way of deposit, on which interest was paid 
or not paid, according to the agreement in each particular case ; 
that her husband at various times between the 24th December 
1896 and the 24th of May 1902 deposited money in the defend- 
ant’s Bank at Simla, and that it was agreed that he was to 
receive interest at the rate of annas 6 per cent, per mensem on 
such deposits. It was also agreed that the principal and interest 
was payable on demand. That this course of dealing continued 
until the 2nd December 1901, the plaintiff’s husband operating 
on the account thus opened, and that the last withdrawal of money 
was on the 24th May 1902. The plaintiff further alleged that 
the account used to be balanced once a year, and that a balance of 
Ks. 5,520-15-9 was due to her up to the 8th of January 1905. 
The suit was practically only contested by Dharam Das, defend- 
ant No. 1, whose defence was, inter alia , that the money was 
"" paid as a loan and not as a deposit, and that the claim is, there- 
fore, barred by article 59 of the Limitation Act of 1877. Badri 
Das, defendant No. 2, merely .stated that the debt, if recoverable 
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• at all, was recoverable from the defendant No, f, a® under a 
partition made between the sons of Paras Das, the money doe 
to the plaintiff was payable by Dh&ram Das. Janeshri Das, 
defendant No. 3, made no defence. The lower Court decreed 
the claim in full, holding that the moneys paid by Madar Singh 
to Paras Das were deposited within the meaning of article 60 of 
the Limitation Act, and that the plaintiff having demanded 
payment osj the 7th of September 3904, and her suit having 
been instituted on the 30th of January 1905, her claim was 
amply within time. The arguments which were addressed to 
us by both sides at the hearing of this appeal turned entirely on 
the question of limitation. 

For the appellant it was contended that in enacting the two 
articles in question, the Legislature intended to make a wide 
distinction between loans and deposits; that the transactions in 
this case amounted to loans made by Madar Singh to Paras Das, 
and that, therefore, article 59, and not article 60, was applicable. 
For the respondents it was contended that, though the moneys 
advanced were undoubtedly loans in one sense of the word, they 
were none the less deposits within the meaning of article 60, inas- 
muoli as Paras Das received them in the capacity of a banker; 
that article 59 was meant to apply to ordinary borrowers, but 
had nothing to do with bankers and their customers, that a 
banker is on a totally different footing to a private person, inas- 
much as he creates a special confidence in himself by holding out 
that he is a person of substance and solvent. Mr. Q* Conor, for 
the respondent, farther urged that in any case the suit was not 
barred by reason of the entries in the appellants 31 books to be 
found at p. 33 R. Th ese are : — 

1. Certain entries relating to be debt due to Madar Singh in 
the lists prepared and filed in suit No. 96 of 1903, in the Court 
of the Subordinate Judge, which was a suit between the defend- 
ants, the sons of Paras Das, for partition after their father’s 
death. 

2. An entry in the defendants’ books on the 11th of October „ 
1902 showing a balance in favour of Madar Singh, 

3. A credit of interest in Madar Singh’s account on the same 

date, and . :: • 
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__ 4 ' A payment of rent on JS T iadar Singh’s accotmfc to Dujrga 

c Gir Gosbain on the 24th of May 1902. S 

These entries, the learned counsel claimed, had the effect the 
Wo former under section 19, and the two latter under section 90 
of Act XV of 1377, of extending the period of BnriJZ 

. U P° n . these "g^ents it will be seen that the following 
points arise for consideration and determination in this appeal JL 
(1) Does article 59 or article 60 apply to this ease ? (2) If arfrVJ 

59 applies, what effect have the entries abovementioned upon 2 
question of limitation ? * 0 

fn J G proceed to consider point No. 1 'as above set 

oi ih. In this connection it is necessary, in order to clear the 

way to consider in what modes money is usually advanced to 
bankers by their customers, and what these transactions are called 
m banking parlance. 

So far as wo know, money is nsnally received by bankem in 
0R6 of two ways* Thoy are ;■ • 

(1) Advances which are repayable on demand and which are 
credited to the floating or current account of the depositor and 
(2) advances which are not repayable till the expiration of a fixed 
period, and which are usually “ fixed deposits” The former do 
not usually carry interest, the latter always do. 

Under which of the above categories would Niadar Sindh’s 
dealings with Paras Das fall ? b 

There can be no doubt, we think, on the evidence, that the 
repayments he made were credited to his current account with 
1 aras Das firm. What then are the relations between a banker 
and his customer in regard to the latter’s current account » ' 

Are they the same as between an ordinary borrower and 
lender .• or do they stand on a totally different footing, partaking 

eLs ?° meW bab Mimary ° haraCter ’ as tended for the respond- 
ed hi f 72 the EDgIiSl1 C ° Urfe 8re Concerned Point is conclnd- 
by the decision m the case of Foley v. Hill (1). i n tba6 

case it was held that the relation between a banker and a cmT 
mer who pays money into his bank is the ordinary relaHn- * 
e>tor and creditor, with a super-added obligation arising ont^ of 

(1) (1848) 2 ff. L. C,, 28, ° " 
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* -the custom of bankers to honour the customer's drafts, and that 
the relation of banker and customer does not partake of a fiduciary 
character. That ease has been referred to as being the law on 
the subject by the English Courts in the following cases : — Pott 
x. Clegg (1), In re Agra Bank (21, In re TiM (3) ; and see also 
Bridgman x. GUI (4). 

But in the ease before us we have to consider whether the 
Indian Legislature, having, as we must presume they had, the 
above rulings present to their minds, in enacting article 60 of 
the second schedule of the Limitation Act, intended to place 
transactions between a banker and his customers on a different 
footing from that on which they had been placed by the English 
Courts. If that was their intention, then it is manifest that the 
plaintiff’s suit must succeed ; other wise it must fail. As to the 
construction to be placed on the articles in question we were 
referred by the counsel on both sides to a number of authorities in 
support of their respective contentions. The learned counsel for 
the appellants relied upon the following cases: — JSingun LaU 
v. Debee Pershad (5), Bam Swkh Bhunjo x. Brohmoyi Dasi (0), 
In the matter of T. Agabeg (7 ), Ichha Dhanji v. Natha (8), 
Chandu x. Chanda Mai (9), and on an unreported case in this 
Court, Piyare Lai v. Elizabeth Berkeley (10). On the other side 
we were referred to Ishur Chunder Bhaduri x. Jibun Kumari 
Bibi (11), Perundevitayar Animal v. Nammalvar Chetti (12), 
Administrator-General of Bengal y. Kristo Kamini Dassee 
(18) and Dorabji Jehangir Bandiva v. Muncherji Bomanji 
Panthaki (14). 

We have earefully considered the two articles in question by 
the light of these rulings. It is far from easy to say to what class 
of cases the Legislature meant article 60 to apply. It may apply 
to the transactions between a banker and his customers known as 
“fixed deposits ”or it may apply only to deposits of money made 
with a private person. It is, however, unnecessary to eome to a 

(1) (184,7) 16 M. and XT., 321. (8) (1888) 1. L. R., 13 Bom. 338. 

(2) (1866) 86 L. J. Oh., 161. (9) Paul. See., 1885, No. 95, pp. 208, 210, 

211 213 

(3) (1893) 3 Ch., 164. (10) F. A. No.' 90, 1882, decided 4tU April, 1885. 

(4) (1867) 24 Beav., 802. (11) (1888) I. L. R, 16 Calc., 25. 

(6) (1876) 24 W. R„ C. R„ 42. (12) (1895) l. h. R„ 18 Mad., 890. 

(6) (1880) 6 C. L. R., 470, 472. (1 3) (1904) I. L. R„ 31 Calc., 519, 628. 

(7) (1882) 12 C. Ii. R., 166, 168. (14) (1894) I. L. R„ 19 Bom., 362, 867. 
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decision on tie point, holding, as we do, that it is not intended to 
apply to a transaction which is regarded by the law as a loan 
Now the authorities cited by the appellants clearly lay down that 
the ordinary dealings between a native banker and his customers 
are in the nature of loans made by the latter to the former. The 
case above referred to as having been deeided by this Court was 
the decision of a Division Bench, and the facts were precisely aa 
they are in this case. This being so, we have no alternative but 
to follow that ruling, unless we can distinguish it or differ from it 

as to t5 ” nk tkat tk e question should be considered by 
a k nil Bench. This we are not prepared to do. It was decided 

J.Jj emineQ t fudges of experience, one of whom was the 
Ok ef Justice. Of the rulings cited for the respondents only two 
are really in point, namely, the case in I. L. B.^16 Calc., and that 
in I. L. R., 18 Mad. The others may be differentiated. But as 
we have said above, we are bound to follow the decision of this 
■ Court, more especially as it is supported by the numerous author- ’ 
ities cited by the appellant. We find, therefore, that article ' 
59 of the second schedule of the Limitation Act applies to this 
ease, and that the suit is barred by limitation, unless therespond- 
en s can satisfy us that the entries above referred to have the 
effect of extending the period of limitation. 

We now proceed to consider the second point : and first 
as to the entries in the list prepared at the time when the defend- 

T d ^ a divi3ion of their ancestral assets 
,, dll i ab f ltleS - In tbe first P Iace is nothing to show that 
these hats were s lg ned by any of the defendants, and in the next 
P ace hey are not dated, and no oral evidence has been given as 

:: r fL w T Tk “r e ’ we ^ ** 

*Z ’ ? Ob ^ ctlons to tb ™ entries being treated as 

th D ? W edg “ ents wlthlD the meaning of section 19, and we 
erefore, find that they cannot be so treated. ’ 

on Z e i ithTn Z t0 H 6 mXt eUtry * ms tte balaMe struck 
. October 1902 such an ackowledgment ? We think 
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' 0 °: If® llll °5 ^ Ct0ber f 02 » part payment 0f4.hr, principal 

y + f Wifchil! the meaQiu S of s0 ction 20, it is 
based ent rely, on the- entries in the defendants’ own Looks. 

HafTl K\T* F f Ben ° h Mli “« “ «* «" in M«k!U 

vZ^TTu ? VSrji MUJ<1 (1) ’ a part ^ ment ^ the 
makiW L* f appear im the ^ an dwriting of the person 

making the pari payment and not in that of any other person, 

JT authorized There is nothing in the entry at page 33 8. 

a Payment o£8 ° IU P ees as house-rent, which is claimed as 
a part payment of the principal, to indicate that it was made Ly 
the person who made the payment. Following that ruling and 
the perfectly plam meaning of the proviso to the section, we hold 
that no part payment has been established. 

O ^ exta 2°o th r lleSedpaymeilt ofinteresfc the 11th of 

October 1902. It was held in Ichha Dhanji v. Natha (2) 
and also by a Division Bench of this Court in the case in Prag 
Dm v. Buldeo Prasad (3j that « mere credit of interest in the 
defendants’ books could not be regarded as equivalent to a pay- 
ment of interest. , r 3 

f} f Tr g T ^ thG Viem expressed ™ those cases and hold 
that the entry above referred to has not the effect contended for 

and does not operate so as to extend the period of limitation, 
fhe appeal is accordingly allowed. We set aside the decree of 
the Court below and dismiss the plaintiff’s suit, but under the 
circumstances of the case we allow no costs, 

m mom t t t> „ , Appeal decreed. 

( ) (1896) I. L. B., 23 Ulc., 646. (2) (1888) I. L. R„ 13 Bom., 338 at page 343. 

(3) Weekly No fees, 1906, p, 212, 
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GENERAL INDEX OF CASES REPORTED IN THIS 
VOLUME. ' 



ACKNOWLEDGMENT, Sea Act No. XV of 1877, section 19 ... 90 

ACTS— 1 855 — X X V 1 1 1 (Usury Laws Repeal Act), See Act No. XXVI of 

3881, section 80 ... ... ... ... ... 33 

— 1858— XV (Hindu Widows' Remabbiage Act), section 2— 

Hindu widow— Remarriage permitted hg rules of caste— Widow 
not deprived of property of her fret husband. J Whose the rules 
of her caste recognise the right of a Hindu widow to remarry, a 
mnurriuge has not the result of divesting her of the property of 
her first husband. 

Ear Sarcm Has v. Handi, I. L. K., 11 All., 330, Hharam Has 
v. Hand Zal, Weekly Notes, 1889, p. 78, and Ran jit v. Madha Rani, 

L L. It., 20 AIL, 476, referred to. ■ ' . ' ... ; l ; 

G died, leaving a widow T and a mother K. T, being per- 
mitted to do so by the custom of the caste, married again. T 
transferred her interest in her first husband's property to H and 8 
K purported to soli the same property to H f who mortgaged it to 
K P and N It. Held , on suit by D and 8 for recovery of the 
property transferred, that the plaintiffs wore not bound to 
reimburse the defendants (K } L and H’s mortgagees) in respect of 
any debts of G which they might have paid. 

Khuddo v. Durga Prasad, I. L. It., 29 AIL ... ... 122 

— 1860 — XLV (Indian Penal Code), sections 62 and 406— 

Criminal breach of trust — Sentenced] Held that the special sentence 
provided for by section 62 of the Indian Penal Code is a sentence 
which should only be inflicted in rare cases — those in which crimes 
of an atrocious nature are exposed or in which offences have been 
committed under aggravated circumstances. Queen y. Mahomed 
Afcldr , 3 2 W. It., Cr. it, 17, followed. 

Emperor v. Amrit Lai, I. L. R., 29 AIL ... 25 

— — — ■ — — *- — . SECTION 153 — Hejini • 

Hon — “ Wantonly >? — Act Ho. V of X 861 (Police Act), section SO— 
Hisobedience to orders of Police as to conduct of a procession,'] 

Where certain persons taking part in a religious procession gratuit- 
ously disobeyed the orders of the police concerning the manlier in 
which such procession was to be conducted, with the result that a 
riot was only averted by bringing armed police upon the scene, it 
was held that the persons concerned acted— though not " malign- 
antly "—yet “wantonly 99 within the meaning of section 153 of the 
Indian Penal Code, and were properly convicted under that section. 

Held also that a conviction under section 153 of the Indian 
Penal Cotie does not warrant the taking of action under section 100 
of the Code of Criminal Procedure. 

Empress v. Husain Raich sh, I. L. XL, 29 All. ... 569 

— — SECTION 192— Fabricat- 
ing false evidence — Hejiniiionf] One Cheda Ltd, whose brother 

* Debi was an accused person, applied to the Court on behalf of the 
accused asking that the witnesses for the prosecution might first 
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of all fee made to identify Debi, The Court assenting to this 
request, Chech Lai produced before the Court ten or twelve men, 
none of whom could be identified as Debi by any of the prosecution 
witnesses. Upon being asked by the Court where Debi was, Cheda 
Lai pointed out a man who, upon further investigition, was dis- 
covered to be wearing a false moustache and to be not Debi at all, 
hut 'one Chimman. Meld upon these facts.. that Chheda was rightly 
convicted of fabricating false evidence having regard to the defini- 
tion contained in section 192 of the Indian Penal Code, 

Emperor v. Cheda Lai, I. L. IL, 29 All. ... , 3ol 

ACTS — 1860 — XLV (Indian Penal Code), section 211 — False, 
charge —Practice— Opportunity to be given to grove, charge before 
; prosecuting .] Where it is intended to prosecute any person under 
section 211 of the Indian Penal Code such person ought to be given 
an opportunity of substantiating, if he can, the charge which he 
has brought before he is prosecuted. Queen-Empress v. Gang a- 
Earn, I. L. K., 8 All., 38, and Queen-Empress v. Maghn Tiwari , 

L L. B., 15 All., 836, followed. 

Emperor v. Tula, L L, IL, 29 All. ... Ml 587 

■ SECTION 223 —Criminal 

Procedure Code, section Ed-Escape from laicful custody -Chau- 
hidard] The police of an adjoining Native State arrested in 
British territory one Paran Singh suspected of having committed an 
offence in the Native S tat o, and made him over to one Debi, a chau- 
kidar, from whose custody he escaped, Meld that neither the ori- 
ginal arrest nor the subsequent custody by the chaukidar were 
lawful, and therefore that the chaukidar could not properly be con- 
victed under section 223 of the Indian Penal Code. Empress of 
India v. Kalin, I. L. R., 3 All., 60, Kalai v. Kalu Chowkidar, 

I. L. K., 27 Calc., 366, and King-Emperor v. Johri, I. L. R., 23 AIL, 

266, refered to. 

Emperor v, Debi, I. L. It., 29 All. M 377 

— — SECTION 225 — Criminal 

Procedure Code, sections 59 and 60~*~ Rescue from lawful custody— 
Definition.] A private person lawfully arrested a thief in the act 
of committing theft and made him over to a village chaukidar to be 
taken to the nearest J police station. On the way to the police 
station three persons seized the chaukidar, and the thief made his 
escape. Meld that the rescuers were rightly convicted under section 
225 of the Indian Penal Code. The arrest of the thief having been 
in the first instance lawful, the requirements of section 39 of the 
Code of Criminal Procedure were sufficiently complied with by the 
person arresting sending him to the police station in the custody 
of the chaukidar. Queen-Empress v. Rotadu, I. L. R., 11 Mad., 480, 
followed. King -Emperor v. John, I. L. R., 23 AIL, 266, referred to. 

Emperor v. Parsiddhan Singh, I, L. R., 29 AIL 575 

, — _ sections 280 AND 420— 

Definition — “ Coin” — Uttering false coin— Cheating.'} Where the 
offence charged consisted of selling or pawning as genuine gold 
mohars of the reign of Shahjahan silver rupees of that reign 
which had been gilt or in some way covered over with, gold, it was 
held that the offence would be that of cheating and not that of 
m uttering false coin. A gold mohar of the reign of Shahjahan can- 
not be deemed to be iS coin ” within the meaning of section 230 of 
the Indian Penal Code, as it is not used for the time being as 
money. Regina v. Eapu Yadav, 11 Bora. H. C. Rep., 172, followed. 

Queen v. Kunj Eeharee,B JSL-W, P., H. C. Bep., 187, distinguished, e 

Emperor v. Ehushali, 1 LfR.,j29 All. M * 141 
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ACTS— 1860— XLY (Indian Penal Codr), sections 804 and 325— 
Assault, by three persons armed with lathis-™- Intention — Culpable 
homicide— Grievous hurt,] Three persons attacked a fourth with 
lathis, anil one of the assailants struck a blow which fractured ihe 
skull of the person attacked and caused his death, hut the evidence 
left it in doubt as to which of the three assailants struck that 
blow. 

Sold that the offence of which the three assailants wore guilty 
was grievous hurt rather than culpable homicide not amounting to 
murder. Queen- Empress v* Duma, Baidya> L L. XL, 19 Mad,* 483, 
followed. 

Emperor v. Bhola Singh, I. L. R., 29 AIL ••• 

— — section 353, See Act 

(Local j No, III of 1901, sections 147, 227 and 228 

— — — — — — section 411 — Possession of 

stolen property— Joint Hindu family — Liability of head of the 
family or managing member,] Stolen property consisting of a con- 
siderable quantity of cloth weighing about five raaunds was discov* 
ered on search by the police in a locked room in a house belonging 
to and inhabited by a joint Hindu family composed of a father, eon 
and grandson. The son was found to be the managing member of 
the family, and the key of the room in which the stolen property 
was found was produced by him. The circumstances were such 
that it was very improbable that the cloth could possibly have been 
placed where it was found without the connivance of some or all of 
the members of the family. Held that under the above circum- 
stances the conviccion of the managing member of the family under 
section 411 of the Indian Penal Code was a proper conviction. 
Queen-Empress v. Sangam Lal s I. L. R., 15 AIL, 129, referred to. 

Emperor v. Budh Lai, I. L. XL, 29 AIL »• ... 

— — — — SECTIONS 425, 426— Defi- 

nition — * Mischief— -Act (Local) No* I of 1900 (N.-W, P. and Oudh 
Municipalities Act ), section 167 ] Certain cattle belonging to one 
M. H, upon various occasions when in charge of a servant of M. II. 
strayed, or were driven, into the Government Gardens at Saharan- 
pur and there caused damage. Held that M. H. could not on 
these facts be convicted of the offence of mischief, Forbes v, Grish 
Chander BhaMacharjee, 14 W. XL, 31, and Empress v. Bai Bay a , 
I, L. K., 7 Bom., 126, followed. Held also that section 167 of the 
Municipalities Act, 1900, did not apply, that section being one deal- 
ing with offences against the person. King-Emperor v. Pat an Din, 
Weekly Notes, 1905, p. 19, followed. 

Emperor <y. Mehdi Hasan, I. L. B., 29 All. •«« 

— — — ~ — - — ip*-:; SECTION 456-— -Lurking 

house-trespass by night — 'Intention — Burden of proof] The accused 
was found inside the house of the complainant at midnight, 
and his presence was discovered by the wife of the complainant 
crying out that a thief was taking away her hansli. The evidence 
of the complainant clearly showed that the accused was not there 
with the consent, or at the invitation or for the pleasure of the 
complainant. Held that the accused was properly convicted under 
section 456 of the Indian Penal Code, it being for him to show 
that his intention was under the circumstances innocent. Brig 
Basi v. The Queen- Empress, X. L. It., 19 AIL, 74, distinguished. 
Balmahund Bam v. Ghansamram , I, L, R., 22 Calc., 391, followed. 

Emperor v, Ishri, X. L. R S| 29 All. L.. ... 
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acts— 1800— XLV (Indian Penal Code), section 499— Act No, I 01 
1872 (Indian Evidence Act J, sections 105 and 132— Defamation-*-* > ■ 

■ Witness — JSTw jfor witness ‘protected when giving . ■ evidence.] If ■ a 

witness whilst giving evidence makes a statement concerning any 
person which amounts to defamation, he may be prosecuted under 
section 499 of the Indian Penal Code in lespect of such statement, 
and it lies upon him to show that the statement which he has made 
falls within one or other of the exceptions to section 499 of the 
Code, or that he is protected from prosecution by the proviso to 
section 132 of the Indian Evidence Act, 1872. 

So held by Knox, Acting C.J., and Aikman, X, Richards, J., 
dissentients. 

Baboo Gunnesh Butt Singh v. Mugneeram Chowdhry, 11 B. I*. 

R„ 321, distinguished. Bank of "England v. Vagliano Brothers, 

[1891] A. C., 107, Norendra Nath Sircar v. Kamalbasini Nasi , 

It. R., 23 I. A., 18, Robinson v. Canadian Pacific Railway Company , 

[1892] A. C., 481, Queen v. Purser am Boss , 3 W. R. t Cr. B. 45, 

Sealy v. Ram Narain Bose, 4 W. R., Cr. R„ 22, Manjaya v. Sesha 
Shetti , I. L. R,, 11 Mad., 477, Queen-Empress v. Babaji, I. L. R. t 
17 Bom., 127, Queen-Empress . v. Balkrishna Yithal , I. L, R., 17 
Bom,, 573, BhiJcumber Singh v, Becharam Sircar , I. L. R., 15 Calc., 

264, Woolf un Bihi v Jesarath Sheikh, I. L. R., 27 Calc., 262, Bawan 
Singh v, Mahip Singh, I. L. R„ 10 AIL, 425, and Queen-Empress 
v. Gajadhar, Weekly Notes, 1890, p. 170, referred to by Knox, 

Acting C. J. 

Gunnesh Butt Singh v. Mugneeram Chowdhry, 11 B. h. R., 321, 
distinguished. Green v. Belanney, 14 W. R., Cr. R., 27, Queen - 
Empress v. Balkrishna Yithal , I. L. R., 17 Bom., 573, In re Nagarji 
TriJcamji , I, L. R,, 19 Bom., 340, Angada Ram Shaha v. Nemai 
Chand Shaha, I. L. R., 23 Calc,, 867, Abdul Hakim v. Tej Chandar 
Mukerji , I. L. R., 3 All., 815, Bank of England v. Yagliano Brothers , 

[1891] A. C,, 107, and Norendra Nath Sircar v. Kamalbasini Nasi, 

L. R., 23 I. A., 18, referred to by Aikman, J. 

Per Richards, J.— A prosecution for defamation under section 
499 of the Indian Penal Code will not lie against a witness in 
respect of any s tar emeu t made by him in the course of giving 
evidence, even if such statement may be not relevant to the matter 
under .mquiiy. Baboo Gunnesh Butt Singh v. Mugneeram Chowdhry, 

11 B. L. R., 321 followed. Bawkins v. Lord Rokeby, L R., 7 H. L., 

744, Abdul Hakim v. Tej Chandar Mukerji, I. L. R., 3 All., 815, 
and Isuri Prasad Singh v. TTmrao Singh , I. L. R., 22 All., 234, 
referred to. 

Emperor v. Ganga Prasad, I. L. R., 29 All, ... •«« 685 

— *1861— V (Police Act), section 153, See Act No. XLV of I860, 

section 153 ... ... ... ... 569 

*1869 (OtrDH Estates Act)-— B irt zamindari rights — Rights of 

persons holding under-proprietary rights in milages under talug- 
dars before annexation of Qutih— Policy of Government under Record 
of Rights Circular No . 2 of 1861— 'Heritable and transferable 
rights, ] The defendants either by themselves or their prede- 
cessors in title, iud from before the annexation of Gudh held 
under- proprietary rights (known as birt or birt zamindari rights) 
in villages in the taluqa of which the plaintiff was the taluqdar. 

In the Record of Rights Circular, No. 2 of 1861, the policy of the 
Government was declared “ that the hirtias who were found in 
direct engagement with the State at annexation, or who have 
uninterruptedly held whole villages on the terms of their pattahs 
under the taluqdars must be maintained in the full enjoyment of 
their rights in subordination the taluqdarsP In suit by the 
taluqdar to recover the villages. 
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Meld t on the evidence and under the circumstances of the 
case, that the defendants had shown themselves to come within the 
benefit of the policy declared in the above circular* and had there-* 
fore acquired, upon Use annexation of Oodi by the British Govern- 
ment, heritable and transferable rights as against the plaintiff in 
the villages in suit.. 

Muhammad Mamtaz AH Slum «, Murad Bakhsh, I. h. R„ 
29 All. 

ACTS 1870— VII <Couet Fees Act), section 7, y, (h) and ( dj, tec* 
t ion 28 — Court fee — Document received through mistake or inadvert* 
encel] The plaintiff in a suit for pre-emption stated in his plaint 
— •** The suit is valued at Bs. 197-8*0, five tines of Rs. 39-8-0, the 
amount of revenue of the property.** The property claimed was 
desert .bed as u 41 bighaa 10 bis was 5 hi swansis paying a revenue of 
Rs, 89-8-0, entered as holding No, 2 in the khewat, out of a 3 
hiswa 10 biswansi 18 knchwansi 9 nanwansi 15 tan wunsi share, 
comprising an area of 101 bighas, paying a revenue of Rs. 95, situ- 
ate in thok Deputy Ali Eaza Khan, in village Ukarna” The Mun- 
sarim of the Court in which the plaint was presented on the last 
day of limitation accepted this valuation an i reported that the 
plaid t was properly stamped. 

Meld that inasmuch as the plaintiff had not stated whether the 
revenue payable in respect of the share claimed had been separately 
assessed and recorded in the Collector's register as such, it became 
the duty of the Munsarim to inquire whether it was separately 
assessed. The plaint had been admitted through the mistake or 
inadvertence of the officer of the Court and the plaintiff was entitled 
to the benefit of section 28 of the Court Fees Act, 1870. 

Hasib-ul-nissa v. C-hafur-ull&h Khan, I. L. R., 29 All. 


708 


— — * — — — : SECTION 17 — Court fee — Suit 

embracing two or more distinct subjects — Suit based primarily 
on an agreement to sell with an alternative claim for pre-emption*"] 
The plaintiff came into Court claiming in the first place specific 
performance of an alleged agreement to sell to him certain immov- 
able property; and secondly, in the alternative, the enforcement 
of a pre-emptive right in respect of a mortgage of the same 
property executed by one of the defendants in favour of the 
other. 

Meld that the suit was 'within the meaning of section 17 of 
the Court Fees Act, 1870, a suit embracing two distinct subject- 
matters, and therefore chargeable with the court fee assessable 
upon each alternative relief separately, 

Hashmat-un-nissa v* Muhammad Abdul Karim. I. L* E. s 
All* m ««• *»« ,,, 


382 


, - SECTIONS 9, 10,11 AND 28 — 

Court fee— -Plaint — ‘Court fee on plaint discovered during progress 
of suit to be insufficient— Limitation — 4ci Mo, XV of 1877 (Indian 
Limitation Act) i section 4 ] Meld that when it -has been discov- 
ered that through mistake or inadvertence a plaint has been 
filed on an insufficient court fee stamp, the Court upon discover- 
ing the mistake can at any time and without any regard to 
limitation have the proper court fee made up, and when it is 
so made up, the plaint is as valid as if it had been properly 
stamped when presented. The principle of the decision in Lai- 
karan Mai v. G-obind Math Tewari , I, L. R., 12 All., 129, so far as 
applicable to plaints, rejected, 

Hari Ram v. Akbar Husain, I. L. B„ 29 All. 
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ACTS 1872 — I (Indian Evidence Act), section 4, See Act (Local) 

No. II of 1901, section 201 ... ... ... 148 

- — : * section 30 — Evidence — 

Confession — Retracted confession — Use of retracted confession as 
against person making it and as against co-accused ,] A retracted 
confession may be taken into consideration, that is, used as evi- 
dence, not only as against the person making it, but as against 
persons tried jointly with the confessing accused for the same 
offence. 

As regards the person making it a retracted confession may, 
even without any corroborative evidence, form the basis of a convic- 
tion. 

As regards other co-accused, although corroborative evidence 
may be necessary, it is not necessary that such corroborative evi- 
dence should by itself bo sufficient to support a conviction ; and 
semhle that a conviction based on the unsupported evidence afford- 
ed by the confession of a co-accnsed would not be unlawful. 

Queen-Empress v. Maiku Lai, I. L. R., 20 AIL, 483, followed. 
Empress v. Ashooto&h Ckuckerbutty , I. L. R., Calc., 183, discussed. 

Queen v. Mohesh Bistoas , 19 W. R. } Civ R., 16, referred to. 

Emperor v, Kehri, I. L. R., 29 All. ... ... ... 434 

SECTIONS 105 AND 132, See 

Act No. XLV of I860, section 499 ... ... ... 685 

- — — — — SECTION 114 — Presumption 

— Possession of stolen property . ] Meld that the finding in the 
possession of a person six mouths after the commission of & 
dacoity of articles stolen in that dacoity, such articles consisting 
of jewellery of a very ordinary type and by no means distinctive 
appearance, is not sufficient to form the basis of a conviction for 
participation in the dacoity. Queen-Empress v. Burke, I. L. R„ 6 
All., 224, and Ina Sheikh v. Queen-Empress, I. L. R., 11 Cal., 160, 
referred to. 

Emperor v. Sughar Singh, I. L. R., 29 All. ... ... 188 

IX (Indian ContbAct Act), section 23, See Act (Local) 

No, II of 1901, sections 20, 21 and 31 ... ... ... 827 

— SECTIONS 198, 211 AND 216 

— ■» Principal and agent — Ratification — Suit for adjustment of 
accounts — Two appellate decrees in similar terms—— Appeal from one 
of such decrees only-- -Res judicata.] Prom the decree in a suit 
for adjustment of accounts both parties appealed. Both appeals 
were decided by one and the same judgment. Two decrees were 
framed; but these were in substance identical. The plaintiff 

appealed from the decree in one "appeal only. Meld that his * 

appeal was not barred by reason of his not having appealed also 
from the decree in the other appeal. Mariam-nissa BiU v. 

Joynah Bill , I. L. R., 33 Calc., 1101, and Panchananda Velan v. Vai- 
thinatha Sastrial 9 1. L. R., 29 Mad., 333, followed, 

The defendants as agents for the plaintiff entered into certain 
contracts for the sale of grain for future delivery. The defend- 
ant discharged these contracts by means of goods of their own 
and when subsequently the plaintiff sent on grain to the defend- 
ants to' meet these contracts the defendants sold the plaintiff's 
grain at a profit. The defendants did not inform the plaintiff 
either that they had fulfilled the contracts with their own grain 
or that they had resold the plaintiff's grain at a profit. 

Meld that the plaintiff was entitled to whatever profit was 
realized by the defendants on thh latter transaction. ~ 
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Mold also that where on « rl; r?n*l ion by the principal to his 
agents to purchase grain for him, the agent sold to him t heir own 
grain at a price higher firm the prevailing market r;u<>, the 
principal was entitled to repmUaie the brans etiun and could not 
bo alleged to have ratified it in the absence of knowledge that the 
agents were selling their own property and were dunging him in 
excess of the market' rate, A ■ ■ ■■ 

. Damodar ..Das ■». Sheoram Das, .1, Ev:Bh/29 All, ... 730 

ACTS —1873 — XIX (N.-W, F. Land Revenue Act), sections 154 
AND 190 — Mahal taken under direct management — Rent of sir land 
j $xed : by Collector — Stole of mah&l before release from direct man- 
agemeni.] . A mahal was taken by the Collector under direct man- 
■ agement and the late proprietor was recorded as ex* proprietary 
tenant of' the sir land and his rent was fixed by the Collector under 
the provisions of section 190 of Act Xo. XIX of 1873 While 
still under direct management the mahal was sold. The purchaser 
paid up the arrears of land revenue due thereon and possession 
was given to him. Meld that the purchaser was entitled to claim 
from the ex- proprietary tenant the rent fixed by the Collector : it 
was not incumbent upon him to get the rent fixed again. 

Hasan All Khan v. Mazhar-ul-Hasan, I. L. R„ 29 AIL ... 318 

X (Indian Oaths Act), section 9 —. Agreement to U 4 

bound by statement on oath of specified person— Such agreement not 
revocable except for special cause.] Where a party to a suit has 
made either a reference to arbitration or a reference to the oath 
of a witness such as is provided for by section 9 of the Indian 
Oaths Act, 1873, he should not be allowed arbitrarily to withdraw 
from the reference. LeJehraj Singh v. JDulhma Kuar, I. L. E., 4 
All., 302, and Ram Narain Singh v, Babu Singh, I. L. It., 18 AIL, 

46, at p. 49, referred to. 

Cliiddu t\ Kumvar Sen, I. L. B., 29 AIL ... „» 49 

. XIX (N.-W. F. Land Revenue Act), sections 194 (g) 

and 203— -Act ( Local ) m.UIofVm (Court of Wards Act ), sec- 
tions 9, 35 and 47 - Foioer of Court of Wards to sell property under 
its superintendence.] The estate of a Muhammadan lady, named 
Hawa Begam , was at her own request taken under the superintend- 
ence of the Court of Wards under section 194, clause (g), of Act 
No. XIX of 1873. This was in 1896. In 1902 the Court of Wards 
sold a portion of Hawa Beg aids property, as was alleged, without 
her consent. Meld on. suit by persons claiming title through Hawa 
. .. . Begam to recover the property so sold* that the Court ot Wards was 
under the circumstances entitled to sell, even without the owner's 
consent, and that its discretion could not be questioned in any Civil 
Court. 

Semble that if the property had been placed under the superin- 
tendence of the Court of Wards, under section 9 of Local Act 
No. Ill of 1899, and if the sale had been made without the consent 
of the proprietor, otherwise than on the ground set out in the 
concluding paragraph of section 35, the sale would have been a bad 
sale and Hie Civil Court could have entertained a suit to question 
the power of the Court of Wards to sell, 

Mohsnn Shah v. Mahbub Ilahi, I, L. XL, 29 All. 589 

— 387“ — IX (Indian Majority Act), section 3, See Act No. VIII 

of 1890, section 52 ... ... ... ... 672 

1877—1 (Specific Relief Act), section 21— Arbitration- 

Alleged revocation of submission — For what cause submission may be 
* revoked,] Although no party to jin agreement of reference can 
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revoke the submission, to arbitration, unless for good cause, and a 
mere arbitrary revocation of the authority is not permitted, the 
fact, if proved, that the arbitrator was in fraudulent collusion 
with one of the opposite side might be a good ground for revoca- 
tion of the submission. Pestonjee Mmsurwanjee v. Manookjee 
\ Co., 12 Moo. I. A., 112, and Tahal v Bisheshar, I. L. R., 8 All., 

57, referred to. 

Bansidhar v Sital Prasad, I. L. R., 29 All. ... ... 13 

ACTS —1877—1 (Specific Belief Act), section 23 fcj, See Hindu 

law ... ... ... ... ••• *.* 87 

■ III (Indian Registbation Act), section 17— Begis- 

tration — Division of a mortgage into two to escape registration .J 
Meld that there is nothing in the Registration Act to render 
illegal the division of what was apparently one mortgage trans- 
action relative to a loan of Rs. 198 into two mortgages of even date 
each for Rs. 99. 

Ramji Mai a. Chhote Lai, I. L. R, 29 All. ... 50 

— — - SECTIONS 76 AND '77 — 

Registration— Suit to compel registration— Grounds of such suit, 2 
Whex-e a Registrar refused to register a document presented to him 
upon the grounds that there was not sufficient proof that the 
document was executed by the authority of the alleged executant ' ~ 

and that there was undue and unexplained delay in presenting the 
document for registration, it was held that a suit would lie under 
section 77 of the Indian Registration Act, 1877 , to compel regis- 
tration. 

Meld also that in a suit under section 77 of the Registration 
Act the Court is only concerned with the genuineness of the 
document sought to be registered and not with its validity. 

Kudrathi Begum v. Majih-un-nissa, I. L. R., 25 Calc., 93, and 
JR aj Lakhi Ghose v. Debendra Chundra Mojumdar , I. L. R., 24 Calc., 

668, referred to. 

Kanhaya Lai v. Sardar Singh, I. L. R., 29 All. ... 284 

XV (Indian Limitation Act), section 4, See Act No. 

VII of 1870, sections 9, 10, 11 and 28 ... ... ... 749 

sections 5 and 14 -Limi- 
tation-Appeal — Delay in filing app ea l due to appellant bona 
fide accepting erroneous legal advice .] Where a client Iona fide 
accepts the advice of counsel as to the proper procedure to adopt in 
the course of litigation, and misled by that advice fails to file an 
appeal within time, he is entitled to ihe benefit of section 5 of the 
Indian Limitation Act, 1877. Balwant Singh v. Gumani Bam, 1. L. 

B., 5 AIL, 591, Brig Mohan Das v. Mannu Bibi , I. L. R„ 19 All., 348* 
and Kura Mai v. Bam Nath, I. L. R., 28 AIL, 414, followed. In re 
Coles and Bavenshaio , 1 K. B., 1, referred to. 

An j ora Run war v. Babu, I. L. XL, 29 All. ... tl , 638 

■T " ~Z ~ Z section 7 — Evidence 

—Proof of date of birth— Minority— Plaintiff having three years 
to sue after attaining majority— Act Mo. XV of 1877 (Indian 
Limitation ActJ , section 7— Mature of evidence required to prove 
date of birth J] Although in India it is difficult to prove such a 
fact as the date of birth after a lapse of many years, and it 
would be unreasonable to require such a class of evidence as would 
be justly demanded. in a similar case in England, the evidence must 
yet he such as to carry reasonable conviction to the mind, 
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In this esse on tlio proof of the date of tlio plaintiff's birth 
depended the question of whether or not the suit was brought 
within^ three years of her attaining majority, and It was held that 
the evidence was insufficient to prove the true date of her birth, 
md that therefore the suit was barred fey limitation* 

Shah in Regam * Kaalki Began*, L L. B., 29 All ... 29 

ACTS— 1877— XV {Indian Limitation Act), section 7 j schedule II, 
ABticlks 178 aim 179— Execution of decree —X imitation*** Mimjr * 
it JL] On the 11th of May 18^ a decree under section H8 of the 
Transfer of Property Act, 1882, was passed m favour of one S L, 

In June 1888 $ ft died leaving him surviving three sons, all 
minors. On the 80th of April 1889 these three sons, still minora/ 
made an application for an order absolute under section 89 of the 
Act, .'Hotlnng further was- done towards ..execution of the decree 
until the 1st. of October 1904 when the three sons, one being still 
a minor, again applied for an order absolute for the sale of the 
mortgaged property. Meld that the application of the 1st October 
1904 was not barred by limitation. Zamir Hasan v. Sundar, I. L. 

It., 22 AIL, 199, followed. Bhagat Bihari Lai v. Bam Hath, I, L. 

It., 27 AIL, 704, and Baldeo v. Ihn Haidar, I. L. It., 27 All., 625, 
referred to by Richards, J. 

Sri Earn v. Het Bam, I. L. B,, 29 All, ... ... 279 # 

— — ~~ section 12 — Limitation 

— “ Time requisite for obtaining a copy”] The words * the 
time requisite for obtaining a copy ’ in the second and third 
paragraphs of section 12 of the Indian Limitation Act, 1877, are 
not confined to cases where the person appealing has in person 
or by a properly authorized agent applied for a copy of a judg- 
ment or decree. Bamamurthi Aiyar v. Bubramania Aiyar , 12 Mad., 

L. J,, 385, dissented from. 

Earn Kishan Shastari ». Kashi Bai, I« L« It., 29 AIL ... 264 

— — - — — — — — ~ / — section 19 — . Limitation 

— Acknowledgment of title — By whom such acknowledgment may be 
made.] Section 19 of the Indian Limitation Act, 1877, does not 
require that the person making an acknowledgment should have 
an interest in the property in respect of which the acknowledg- 
ment was made at the time when the acknowledgment was given • 
it prescribes that, if, before the period of limitation expires, an 
acknowledgment of liability or right has been made in writing 

* signed by the parties :i gainst whom the property or right is claim- 
ed, a new period of limitation will be computed from the time of 
the acknowledgment. Jagabandht t Bhati acharj ee v. Harimohan 
Boy , 1. C, W. N., 689, referred to. 

Jugal Kishore v, Fakhr* ud-din, I. L. R., 29 AIL ... 90 

— — ; — SECTIONS 19 AND 20, 

SCHEDULE II, abticles 69 AND 80— Limit atioiir- Suit to recover 
money deposited on current account — -.Loan — Deposit — Acknowledge 
ment.] Held that a suit to recover money deposited with a banker 
on a current account is governed as to limitation by article 59, 
and not by article 80, of the second schedule to the Indian Limita- 
tion Act, 1877. Biciray Lai v. JElizabeth Berkeley, F. A. No. 98 
of 1882, decided on the 4th April 1885, followed. 

In order that an acknowledgment of a debt should be effectual 
to save limitation under section 39 of the Indian Limitation Act 
it must be signed by the person to be bound thereby. 

Similarly a part payment of;; the principal of a debt must 

* appear in the hand-writing of the person making the part payment 
and not in' that of any other person, however authorized. 
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TLetd also that the mere crediting of interest in a banker’s 
books cannot be *egaided, for the purpose of saving limitation, as 
equivalent to a payment of interest. 

Dharam Das v. Ganga Devi, I. L. R., 29 All. ... 773 

ACTS— 3877— XV (Indian Limitation Act), schedule II, abtiole 29— 
Attachment before judgment ~-Sv.it for comp en sa Hon — limitation- — • 

Term inns a quo.] Meld that the limitation applicable to a suit 
for damages on account of the alleged unlawful attachment before 
judgment of a shop belonging to the plaintiff was that, prescribed 
by article 29 of the Indian Limitation Act, 1877, and that limita- 
tion began to run from the -date of the attachment. Murugem 
Mrdaliar v. Jattaram Dang, I. L. R., 23 Mad., 621, Multan Chand 
Kanyalal v. Bank of Madras , I. L. R , 27 Mad., 846, and Mam Singh , 
Mohapativ.r v. Bhottro Manjee Sonthal , 24 W. R., 298, followed. 
Surajmal v. Manekehand, 6 Bom., Law Reporter, 704, distinguished. 

Semite that such an attachment, if wrongful, is not a continu- 
ing wrong within the meaning of section 23 of the Indian Limi- 
tation Act, 1877. 

Ram Narain v. Urarao Singh, I. L. R., 29 All. 616 

SCHEDULE II, AETICLES“48, 

90. 115, 120- — Limitation — Suit to re cover money given to the defers* 

9 dant to be delivered to a third person.] A gave Rs. 300 to H in 

order that it might be delivered to C, who bad, a few days previous- 
ly, executed a mortgage in favour of A. B also executed a bond 
guaranteeing the repayment of the loan by C. On suit by A against 
B and C, which was decided on the 15th of January 1901, it was 
discovered that B had never paid the money to C. On the 1st of 
December 1904, A sued B to recover the Rs. 300 paid to him as above 
described. Meld that the rule of limitation applicable was that 
provided for by article 48, if not by article 90 or 115 of the Indian 
Limitation Act, 1877, and the suit was time-barred. Mameshar 
Chauley v. Mata Bhikh, I. L, R., 5 All., 341, referred to. 

Ram Lai v. Ghulam Husain, I. L. II., 29 AIL ... 679 

XV (Indian Limitation Act), schedule II, abtx- 

cles 61 and 83 — Limitation — Suit on bond to recover money of 
which a third party has in fact had the benefit — Compromise of suit 
by heirs of obligor — Suit to recover money paid under compromise .] 

XL S. borrowed money on a bond from TJ. R. The sole obligor of the 
bond was TJ. S., but the money was in fact borrowed for the use of, 
and was paid to, one M. Prom time to time the original bond was 
renewed, and ultimately U. R. sued upon the last bond and obtained 
a decree for a large sum of money against the heirs of TJ. S. The 
defendants appealed to the High Court, hut pending the appeal 
entered into a compromise with the plaintiff on the 2nd of January 
1900, whereby they agreed to pay to the plaintiff the sum of 
Rs. 51,000 and costs of the High Court. Upon the 5th of November 
1902 the heirs of TJ. S. paid to the plaintiff decree-holder in pursu- 
ance of this compromise Rs. 40,000, and on the 17th of July 1903 
they instituted a suit against M. to recover the amount so paid and 
their costs. Be Id that on the facts U. S. was not a surety for M., 
but the principal debtor, although the money was borrowed for M.*g 
benefit ; that the payment made on the 5th of November 1902 in 
pursuance of the compromise referred to above was not gratuitous, 
and that the heirs of TJ. S. were entitled to recover from M. the 
sum of Rs. 40,000 so paid with interest, but not the costs of the 
High Court, in respect of which the suit was barred. 

Lewis v. Campbell , 8 C. B., 545, and Mam Tuhul Singh v, 
Biseswar Lull Sahoo , L. R., 2 1. A., 131, referred to by Knox, A.C.J. 

Girraj Singh v, Mul Chand, I. L. R„ 29 All. ... ... 627 
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ACTS— 1877— XV {Indian Limitation Act)* schedule IT, Article 
7 5 — Bo n d — In #/ a Imsnts L* W r aiver of right to r eeor tr wh ole a men n i 
on nonpayment of instalment— Limitation*] Where money secured 
fey a bona U payable fey instalments, wi fell a condition that the 
whole amount secured will become due upon non-payment of any 
Instalment;, the creditor is not bound to enforce this condition, 
but he may accept payment of instalments after due date— thereby 
impliedly waiving his right to sue for the whole amount due— and 
may sue upon a subsequent default in payment of any future 
instalment* Basani Lai v. Gopal Trasad* Weekly Notes, 1906, p. 
193, distinguished, 

Maharaja of Benares t>. Nand Ram, I. L, lb, 29 Alt 

— — - — — — - — — SCHEDULE II, ARTICLE 126 

^ '—Limitation — Alienation^— FictUiom ■ award — Hindu widow ] A 
Hindu widow, plaintiff in a suit to recover property, in respect of 
which she. was entitled to a Hindu widow’s ©state, from the posses- 
sion of the widows of othar members of her husband’s family, 
entered upon a collusive arbitration fey which the whole of the pro- 
•' perty of the plaintiff’s husband was divided. amongst certain female 
members of the family, it being declared that each of the par- 
ties lo the arbitration proceedings took an absolute estate in the 
-share allotted to her. Held that this proceeding amounted to an 
“alienation ” of the property so dealt with within the meaning of 
article 125 of the second schedule to the Indian Limitation Act. 
Sheo Singh v. Jeoni* I. L. R„, 19 AIL, 524, referred to. 

■ Ram Samp v Earn Dei, I. L. Ih, 29 AIL .*• * M 

schedule II, article 


134, See Act No. IV of 1882, sections 82 and 63 


138, See Execution of decree 


132 AND 120, See Hindu law 


SCHEDULE II, ARTICLE 175C, ' 


— — * aKJxi.cusjXia ju 

See Civil Procedure Code, sections 368, 582 and 587 

■ SCHEDULE II, ARTICLE 

379 — Execution of decree— 'Limitation— Step in aid of execu* 
tionB] Held that an application made fey the transferee of a 


431 


— SCHEDULE II, ARTICLE 

— - SCHEDULE II, ARTICLE 

144 — Limitation- Adverse possession — Lease— Bossession derived 
from a lessee not necessarily adverse as against the lessor.’] Held 
that possession acquired during the continuance of a lease will not 
ordinarily be adverse possession as against the lessor until at any 
rate such time as the lessor becomes entitled to possession. The 
principle of Muhammad Husain v. Mul Chand , I. L. R., 27 AIL, 
395, Bharat Sundari Bahia v. Bhobo Bershad Khan Chowdhuri , 
I. L, B., 13 Calc., 101, Womesh Chunder Goopto v. Bay Narain May, 
10 W, B., 15, Krishna Gobind Bhur v. Mari Churn Bhur , I. L». R., 9 
Calc., 367, Sheo Sohye Boy v. Luchmeshur Singh , I. L. R.,10 Calc., 
577, and Gunga Kumar Milter v. Asutosh Gossami , I. L. B., 23 Calc., 
863, followed. Bejoy Chunder Banerjeev. Kally Brosonno Mocker » 
jee, I, L. K., 4 Calc., 327, referred to. LekJiraj Boy v. The Court 
of Wards on behalf of the Bajah of Bur bhang ah, 14 W. B., 395, 
Brindahan Chunder Sircar Chotodhry y. Bhoopal Chunder Biswas* 
17 W* B,, 377, Brosunnomoyi Basi v. Kali Das Boy , 9 C. L. B., 377, 
and Gobinda Nath Shaha Chotodhry v. Surja Kantha Lahiri , I. L. 
B., 26 Calc., 480, not followed. 

Thamman Pande «. The Maharajah of Vizianagram, I. L. B., 
29 All. ... •«. »«« ... .... 

SCHEDULE II, ARTICLES 147, 


239 


471 


468 


598 

544 

535 
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decree asking that Ids name might be substituted on che record 
for that of the original decree-holder, and a further applica- 
tion asking for time to serve one of the judgment-debtors, 
whose address was not then known, with notice of the application 
for substitution were both applications made to the proper 
Court to take some step in aid of execution within the meaning 
of article 179 of the second schedule to the Indian Limitation 
Act, 1877. 

Pi tarn Singh v. Tota Singh, I. L. R., 29 All. ... ... 801 

ACTS— i 879— XVI II (Legal Practitioners Act), sections 13 and 14— 
Jurisdiction — Inquiry by Court subordinate to the Sigh Court into 
conduct of pleader practising before Hi] Held that the words “ any 
such misconduct as aforesaid” as used in section 14 of the Legal 
Practitioners Act, 1879, relate to all the cases set out in section 18 
of the Act. The authority therefore to enquire into a matter fall- 
ing within the purview of section 13, clause (fj of the Act is 
not confined to the High Court, but may be exercised by a subordi- 
nate Court before which the pleader or mukhtar whose conduct is 
called in question may be practising. In the matter of Purna 
Chunder Pal % MuMtar, I L. R., 27 Calc., 1023, In the matter of 
Southe&al Krishna Kao, I. L. R., 15 Calc., 152, and In the matter of 
a Pleader t I. L. R., 26 Mad., 448, referred to. 

Bfuhammad Abdul Hai. In the matter of the petition of 

, I. L. R., 29 All. ... ... ... 61 

— — SECTION 28— 

Pleader — Agreement to alloio legal fees to be set off against money 
advanced to a pleader by a client .] A client advanced certain 
money to a pleader who subsequently appeared for the lender in 
various cases. On suit by the lender to recover his loan the 
pleader set up an agreement entitling him to set off against the 
money borrowed his fees for professional services. Held that the 
pleader was entitled to a set-off in the shape of reasonable remunera- 
tion for services actually rendered, although there was no such 
agreement as required by the Legal Practitioners* Act, section 28. 
Paghunath Saran Singh v. Sri Pam , I. L. R., 28 All., 764, and Pazi* 
ud-din v. Karim Bakhsh , I. L. R., 12 All., 169, referred to. 

Chhannu Lai v. Asharfi Lai, I. L. R., 29 All. ... ,,, 649 

1881— XXVI (Negotiable Instruments Act), section 80 — 

Act Ho. XXVIII of 1855 (Usury Laws Pepeal Act ) Interest 
. Pate of interest — Hundis silent as to interest — Collateral 
contemporaneous agreement fixing rate.] In a suit on certain 
hundis which were silent as to interest, but as to which there 
was a collateral written agreement that they should bear interest 
at 30 per cent, per annum ; and it was found that this mode of 
dealing with interest by a collateral agreement and not on the 
face of the hundis was iu accordance with the custom prevailing in 
the district, and among the class, affected by the suit. 

Held that by Act XXYIII of 1855 interest was recoverable at 
the rate agreed upon by the parties, and section 80 of the Negoti- 
able Instruments* Act (XXVI of 1881) was not applicable. 

That section purports to confer a right to interest, not to 
take away such a right otherwise existing, nor to depr've a plain- 
tiff of a right to interest which he has acquired by contract. 

Gbmshiam Lalji in Ram Narain, I. L. R., 29 All. ... 33 

1882— IV (Transfer of Property Act), Chapter IV, passim 

^Mortgage ~~ Mortgage of mortgagee rights — Might of sub-mort- 
gagee to bring to sale the mortgagee rights of his mortgagor — 
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w Property **.] MM by the Full Bt?neh, Stakj&by, CL J., and Knox, 
Bakbbji/Biirkitt, A tMM&st, and Eichaejds, JJ„ that a 8ub*morfc* 
gagce of mortgagee rights in immovable property is entitled to 
a decree for sale of the- mortgagee i iglifs of his mortgagor. 

Per Stanley, C. J,, — In a properly constituted suit a puisne 
mortgagee or sub-mortgagee may have a sale of the interest mortgag- 
ed to them respectively, subject, in the case of a puisne mortgage 
; fo ; the' rights of a prior incumbranoer, ' and subject, in the' case, of 
a sub-mortgage, to the rights of redemption of the original 
mortgagor. 

Mata Din Kasmlhan v. Kasim ''Mmain t L L ■ B-* .13.' All, ,48S, eon- 
sidered and dissented from. Gang a Prasad v. Ckunni Lai, LL. H. t 
18 AIL, 113, discussed and distinguished. Raghmaih Prasad v, 
Jtmmnn Mai, 1 L. U,»d All., 19b, SirbadhRaiv .Maghunatk . Pramd,. , 

I. L. It,. 7 All ,• 568, -at page 574,- Jones v. Skinner, 5. L. J ,, Ch., 90, 

Taylor v. Russell , L. It , 1892, A, C., 255, In re Sargent, 17, Eq , 279, 

Rose v. Page, 2 Simons, 471 ; 29 It. It., 142, Slade v. Rig g, 3 Han-, 

35 j 64 R. K., 204, /« rc Hudson and Howes’ Contract, I. L. It., 35 
Ch. D.,668, Pencatachella Kandian v. Panjanadien , i. L. if, 4, Mad, 

2.13, Kanti Ram v Kut-uh-ud-din Mahomed, I. L. K., 22 Calc., 83, J?ent 
Mad Huh Mahapatra v Sourendra Mohan Tagore , 1. L li., 23 Calc., 

795, Dehendra is nr win Hog v. Ranitaran Baiter jee , i L. E t , 30 Calc., 

599, Jaggeswar Dutt v. Bhuban Mohan At it r a » I. L. It., 33 Calc., 

425, Mutka Vijia Raghunatha Ramchandra Vac ha Mahali T/mrai 
v. Venkataehqllam Chetti, I. h. It., 20 Mad., '35, and Coomarg 
Dassee v. JVw Madhnb JLundy, 1 C. W. H., 435, referred to. 

It im Shankar Lai i>. Ckuiesh Prasad, I. L. E., 29 AH. ... 385 

ACTS —1882— IV (Transfer of Property Act), section § (d), See 

Muhammadan law ... ... ... ... 640 

— — — » - — — — — SECTION 41 — Trans- 

fer by ostensible owner — Owners of property transferred , minors — 
Guardian incapable of assenting to apparent ownership of trans- 
feror] Meld that the guardian of a ms nor owner of immovable 
property is incapable of consenting, even though such consent be 
express, to a third person holding himself out as owner of the 
minor’s property, so as to enable a transferee from such person 
to claim the benefit of section 41 of the Transfer of Property Act, 

1882. 

Dam bar Singh v. Jawitri Kunwar, I. h. R*, 29 All. 292 

section 52, See Lis. pen- 
dens .... ... - ... ... 389 

r--— '.sections 52, 86 and 

87 — Lis pendens — Suit for foreclosure— Suit not terminated until 
decree absolute.] A suit for foreclosure of a mortgage is not 
terminated until the passing of the decree absolute. A purchase, 
therefore, of the mortgaged property made after the pissing of 
the decree nisi, but before such decree is made absolute, is subject 
to the doctrine of Lis pendens. Riggins v. Show, 2 Dr. and War., 

356, Ckunni Lai v. Abdul AH Khan, X. L. R., 23 All., 83! , and 
SMvjiram Sahebram Manmdi v. Waman Mar ay an Joshi, I. L. It, 

22 Bom., 939, followed. Bellamy v, Sabine, 1 Do 0. and J., 566, 
referred to. A'-’L/: s. 

Parsotam Narain v. Chheda Lai, I. L. R., 29 All. - , M 76 

— — ^ ~~ — — — sscTTON ' 60 — Mort- 

gage — Redemption — < Bjfeet of purchase by mortgagees of - 
, part of the mortgaged property.] When the integrity of a 
mortgage has been broken up upoi^ the purchase by the mortgagees 


Of the equity of redemption in a portion of the mort- 
gagea property, the right of redemption of each of the several 
mortgagors is confined to his own interest in the morfcgras-ed 
property; he cannot redeem the remainder of the mortg-aned 
property against the wishes of the mortgagees. Nawab Azimut 
13 5“?- X - A ” 404 > Kn ™y Mai v. Puran 

r>«, i c. w.k saffoho 6 ^.^ ChKnder Deu v ' 

Munshi «. Daulat, I. L. R., 29 All. 

ACTS--1882— IV(Teansfeb op Pbopkbtp Aot), sections 62 and 63— 
Mortgage-— Redemption— Aot No. XV of 1877 (Indian Limitation 
Act), schedule II article 134 — Mortgage by mortgagee purporting 
sure Merest i n the mortgaged property— Poreclo- 

eure.] Under ordinary circumstances a mortgagor cannot before 
the time limited for payment to the mortgagee expires take 

vlTTuTv t°- re T 0 T 1 V ll K “ ort S a « e - Sr own v. Cole, 14 Sim 427, 
I I II' l ad \r!' I ok' V S°“-» 22 > Saghubar Layal v. Budhu Lai, 
rcfor'rcd'U ’ ’ Sard, [1900] 1 Ch„ 142,' 

... T!l „ 8 widow of a usufructuary mortgagee in possession made a 
* g ! f i i*, the In01 ’ t S a g' e d property to A. X. The donee morteaeed 
part of.the property, the subject of this gift, to P. N. purnortfno- 
to mortgage the full propiietary interest in the property P p if 
took proceedings for foreclosure against A. X. as absolute owneV 
and obtained -oreclosure and possession of the nronert v 
tbefindlng that P. X. acted bid fid ( and bad no^Sn^to*^ 
that A. X. wub not, as be represented himself to be, the full owner 
of the property mortgaged, that P. N. was entitled as al 
representative of the original mortnacor to the T »roiP,..L„ . « , “ 
by article 134 of the second schedule to Act No. XV of 1877.'* ° ldCd 

Ahamed Kuttiv. Raman Namludri, I. L. It., 25 Mad OQ „„,i 
Bam Chandra Vithal v. Sheikh Mohidin, I. L. R 23 Bom 614 
distinguished. Bhagioan Sakai y. Bhaywcn Lin, 1. L II, 9 Til 97 
Madanalh Lass V. Gisborne 8f Co., 14 Moo I A 1 

v. Muhammad Muttaki, I. L. R„ 20 All., 482, Mahlji Tpakt 
Ammul l'k’zT* ^T'’^ 5 ’ Manavikraman Sttan Thamburan y. 

Husaini Khanam c. Husain Khan, I. L. R,, 29 All. 


Stores /or sale o» a mortgZ7^R a l7 ^ "® 88 ~ 

srsssjM* ”£."“4 °“* 

Lachmi Naruin v. Uman Dat, I, L. It., 29 All. ... 


gage-ChargeSuit for sale of property suTiTTt to a 7 ^ i' 
. There is no objection to the sale, in elTZonoi allZ/t^ 
on a mortgage, “ subject to the charge ” of nronertv IwV * f. sale 
to a charge for maintenance in favour of a particular ne--soV S w b J e 
Dm Xasodhan y. Xazim Xusain, I. L. R., 18 A1I.“ 432, distinguished! 
Iialman-c. Mokar Singh, I..L, R., 29 All. 
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ACTS-1882-1 V (Tua>tspub of Prombty aci), ammoas 88 an o iK'l— ^ 
Execution « / decree— Decree to he executed a combination of a decree 
for sale and a personal decree.] Where a decree in a suit for sale of 
Isypo theca ted property is both a decree for sale of tin* property under 
section 88 and a personal decree under section 90 of the Transfer 
of Properly Act, 1882, there is no need for the decree-holder to 
apply for a ho pin ate decree under section 90, and if ho docs so and 
his Application is rejected, this will not operate as a bar to his 
executing the decree against the judgment-debtor personally, 

Sadho Singh v. The Maharaja of Benares, I, b. K., 29 All. 12 

— — _ — I; . .." .. ; -/. .. A Y : 'BKCTIOS 1)0 — Mari- ■ 

gage — Mortgaged property totally incapable of ' being sold— 

Decree under suction 90 not obtainable. ] Where property mortgaged 
was property which the mortgagee could by no possibility bring to 
sale in execution of a decree under hia. mortgage,, it was held that 
no de- reo over under section 90 of the Transfer of Property Act, 

. 1882, could be granted, Kedar Nath v, Chandu Mai I. L* R,, 26 
AIL, 25, distinguished, 

; . Pirbhu Narain Singh e. Bildeo Misra, i. L. B., 29 All. ... 260 

— r— — — — — section 90 —Decree 

■for. saloon a mortgage— Property ordered to be sold in part « 

not susceptible of sale— Abandonment of claim to sell such fctrL] 

Meld that on the true construction of the. provisions of the Trans- 
fer of Property Act, 1882, a mortgagee is entitled at any stage to 
abandon his claim against any portion of the mortgaged property 
and then obtain a decree under ■section. 90 Tor any balance due 
after crediting the' amount .realized by the sale of the property 
actually sold. Muhammad Ahhar v. MumJri Mam , Weekly Notes, 

1899, p. 208, distinguished. Shea Prasad v. Behan Lai, 1. L. li., 

25 AIL, 79, Kedar Nath v. Chandu Mai , I. b. R , 26 All , 25, and 
& ha fur Hasan Khan v. Muhammad Kifayat-ullah Khan , I. L B„ 28 
All., 19, referred to. 

Pirbhu Narain Singh o. Amir Singh, I. L. R., 29 All. ... 369 

■; . — — section 91 — Mart- ■ 
gage— Redemption - Who may redeem— Perpetual lessee .] In a suit 
for redemption of a mortgage the plain till’ was a perpetual lessee 
of the mortgaged premises from the mortgagor, holding under a 
lease granted upon payment of a premium of Rs. 800, with a yearly 
rental of Rs. 40 odd. By the terms of the lease the lessee was not 
liable to be ejected, even for non-payment of rent, while, if the 
title of the lessors proved defective, the lessee was entitled to a 
refund of the premium. 

Held that the lessee was under the above circumstances enti- 
tled to redeem. 

Maya Maiathil Appn v. Kovamel Amina, I. L. 11., 19 Mad., 151, 

Madha Per shad Misser v. Mcmohur Das, I. b. R., 6 Calc., 317, Jugal 
Kissore Dal Singh Deo v. KarHc Chundcr ChoMopadhya , I. L, R., 

21 Calc. 116, Kastmimrdssa Bibee v. Nilratm Bose , I, JU R„ 8 Calc., 

79, Grish Chandar Deg v, Juramoni De, 5 C. W. N., 83, and Mam 
Subhag v. Nur Singh, I. L. XL, 27 All., 472, referred to. 

Raghuuandan Prasad v. Ambika Singh, I. L. R., 29 AIL ... 679 

— * ; — SECTIONS 92 AND 98— 

Usufructuary mortgage — Redemption — Form of decree in a suit for 
redemption .] An order declaring that the plaintiffs right to 
* redeem shall be extinguished upon non-payment within the time 
. limited by a decree for redemption d£ the amount found ■ to be due 



Page. 


is not a proper order when the mortgage sought to be redeemed is a 
usufructuary mortgage, nevertheless where such art order has 
been made and the decretal money has not been paid within the 
time limited and the decree has been allowed to become final the 
plaintiff cannot thereafter bring a second suit for redemption. 

Sit a Earn v. Madho Lai , I. L. R., 24 All., 44, referred to. 

Lachman Singh v. Madsu&an, I. L. R., 29 All. ... 481 

.ACTS— 1882— V (Indian Easements Act), section 4 —Easement— Eight 
of privacy — Suit by occupier of house. ] Not only the owner, but the 
lessee or other person in lawful possession of premises may main- 
tain an action if his right of privacy is interfered with, Q-oJkal 
Prasad v. Eadho, I. L. R., 10 All., 858, referred to. 

Kundan v. Bidhi Chand, I. L. R., 29 All. ... 04 

— — SECTIONS 15 AND 28 fcj— Ease- 

ment — Prescriptive right to light and air — Infringement of right — 
Actual damage .] Where a plaintiff is claiming relief upon the 
ground that his prescriptive right to the passage of light and air 
to a certain window has been interfered with, it is enough to show 
that the right has in fact been interfered with. The plaintiff is not 
obliged to go further and show that he has suffered actual damage 

r thereby. Colls v. Home and Colonial Stores , Ld. t [1904,] A. C., 179 
and Kino v. Jolly , [1905,] 1 Ch., 480 not applied. Nandtishor Bal- 
govan v. Bhagubhai Pranvalabhdas , I. L. R., 8 Bom., 95, referred to. 

Kunni Lai v. Kundan Bibi, I. L. II., 29 All. tM 571 

— — - — — - — * section 60 — Landholder 

and tenant — Occupation of building site in abadi — Erection of per- 
manent building —Suit for ejectment. ] The defendants were found 
on the evidence to be tenants at will of the plaintiff of land in the 
abadi, the land having been allotted to their ancestors on condition 
of their rendering service as patwaris. The defendants had ceased 
to perform the duties of patwaris, but still occupied the land, and 
had built houses thereon of a permanent character. Held on suit 
by the zamindar to eject the defendants, who had denied the zamin- 
dar’s title, that the principles laid down in Beni Earn v. Kundan 
Laly I, L. R., 21 All., 496, applied, and that there was no such conduct 
on the part of the zamindar as would justify the inference that she 
had contracted that the right of tenancy under which the defendants 
originally obtained possession of the land should be changed into a 
permanent right of occupation j neither could the defendants pray 
in aid section 60 of the Indian Easements Act, 1882. Held also 
that the acquisition pending the suit by one of the defendants of 
a share in the village in which the land in suit was situate did not 
give the defendants any title to retain possession of the site in the 
abadi from which the plaintiff was suing to eject them. 

Eudh Singh v, Parbati, I. L. XI., 29 All. ... IM 052 

— ~ — section 60, See Land- 
holder and tenant ... ... f#t 188 

— — a890— VIII (Guardians anb Wards Act), section 10— GW« 
dian and minor— Muhammadan Law — Paternal uncle or mother.'] 

The paternal uncle has no legal right under the Muhammadan law 
to the guardianship of the property of his minor nephews and 

- aieces superior to that of their mother. Shaikh Alimodeen Moallem 
v. Syfoora Bibee, 6 W. R., M. R., 125, referred to. 

' , Alim-ullah Khan v. Abadi Bagam, I. L. R., ,29 All. ■ , ■ , w ■ ' 10' • 

— ^ 'section 1Q—Gruardia% ■ » , , 

mid minor— Discretion of Court as4o appointment of guardian*] In 
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ibis cage the High Court set aside the appointment of the father 
as guardian of his own daughter, aged 10 years, upon the grounds 
chiefly that the father had married again and that under the cir- 
cumstances the child was likely to he happier with her maternal 
grandmother, with whom she had been living since the ago of 5, 
than with her father. 

Bindo v. Sham Dal, I. L. It», 29 All. " **« 

ACTS— 1890— VIII (Guardians a^Wabbs Act), SECTION 52 — Act Wo. 
BMpfl 875 {Indian Majority Act), section 8 — Guardian and 
: minor — Effect of anointment of guardian-* Civil Procedure Code, 
section 440.] Where a guardian has once been appointed under 
the provisions of Act No. VIII of 1890, the attainment of majority 
by the ward is postponed until he reaches the age of twenty-one 
' years notwithstanding that the guardian appointed by the Court 

: . may he discharged before that time arrives. Gordhandaa Badowji 

v. Marina l u bhdas Bhaidas , I. L. R., 21 Bom., 281, followed. Batesri 
Bar tap Warain Singh v. Champa Lai, Weekly Notes, 1891, p.118, 
'distinguished. 

, Sadho Lai u. Mmdidhar, I. L. R., 29 All. ... «. 

— — 1898 — IV (X 5 abtxtion Act), section 4 — “ Dwelling home* 
belonging to an undivided family w — Muhammadans .] Meld that 
the expression t( a dwelling house belonging to an undividedflfami* 
ly ” as used in section 4 o? the Partition Act, 1898, is not applic- 
able to a house belonging to a Muhammadan family. Amme Baham 
r. Zia Ahmad, L L. Ii., 18 All., 282, referred to. 

Hash mat AH Muhammad Umar, I. L. R., 29 All. ... 808 

— —(Local) — 1891 - I (N.-W, P. and Oudh Water Works Act), 
sections 34, 40 and 41 — 'Construction of Statutes — Omission to give 
notice of re-occupation of house— Water rate paid during period 
of non-occupation . ] Meld that the provisions of section 41 of the 
North-Western Provinces and Oudh Water Works Act, 1891, would 
not apply to the case of a person who had in fact regularly paid 
the water rate due in respect of the house during the period of 
its non-occupation. 

Emperor v. Sumer Chand, X. L, R., 29 AIL 375 

— 1899 — III fCoiJBT of Wards Act), sections 9, 35 and 

47, See Act No. XIX of 1878, sections 194 (g ) and 203 ... ... 589 

1900 —X (United Provinces Municipalities Act), sec- 
tion 47 — Contract — Mode of execution by Board.] Where 
, a contract entered, into with a Municipal Board for the supply 
of material for road-making was endorsed both by the Secretary 
and the Vice-Chairman of the Board and this endorsement refer- 
red to the contents of the contract and its confirmation : Meld 
that this was a sufficient compliance with the requirements of 
section 47 of the Municipalities Act. 

The Municipal Board of Najibabad v. Sheo Narain, X. L.R„ 

29 AIL ■ ■ ... ' , ... : ... ... 346 


- sections 82, 87(3 ) — Application for permission to build — 

Implied permission— Bower to erect necessary scaffolding!) Where 
application for permission to build has been made to a Municipal 
Board and the period mentioned in section 87(3) of the Municipal- 
ities Act, 1900, has expired, the applicant is in the same position 
^ as if the erection of the building specified in his application had 
been formally sanctioned by the Board, A sanction, express or 
implied, to the erection of a specified building necessarily carries 


Y 


^ to ,P Ht °P such ordinary scaffolding as would be 
necessary under ordinary circumstances for the execution of the 

Emperor v. Goiul, I. L. B., 29 All. 

ACTS— (LooaIi)— 1900 1— (United Pbotinoes Municipamties Act) 

A r,ma ECW0N m > 8ee Act No - XLV of I860, sections 425 426 

i7» (L u? A l 1901 - 11 ( -^ Tenancy Act), section 20 21 

is sss?ot'» 

mor4age b 7a7txLu“ed rt ffter 0 thf “ . occu .P a “ c ? folding, whose 
Tenancy Act fcTT th ®. coming into force of the Agra 

^tinSshed V ' ^ I- L. R,26 AllSs 

Weekly Notes; ^ ^ 

Banmali Pande v. Bisheshar Singh, I # L. B. 29 All. 


] 


SEGTIOITS 20, 21 A3STB 31 
mortgage-Act JVb. jx 
An occupancy tenant 


Usufructuary « 

executed suTr^Timry^f A^e 6 of ^ip 3- ' 3 A " " oeou P a “cy7enan‘t 
the kabuliat’ that the « by ? m °, r ^'? gee for renfc under the termfof 

which. ifS7f;o,,7L? e 77r the ? artiefl ™ ° f a 

Act. 1901; that it wksTaWnl ! R r0VISI0D . s of tho Tenancy 
of the Contract 17 and Tfd * 7 m *7 “ eanin S of section 28 
Weekly Notes, 1906, ’ p 3C Z:.^ a7cc ^ Sai, 
L. E., 29 All. 129 inf S v. Bisheehar Singh, 

1. 1*. E„ 28 All!, 696, follwei V ’ Mwllammad Mi W<m> 2 aL, 

Kam Sarup «. Kishan Lai, X. L. E„ 29 All. 
pkTntiff7s^^^ aHd Cou™.] 2 Where 

blnK^Slt ’ *? B * 

Act, 1901. y thG mtenticm °f section 32 of the Agra Tenancy 
Achhey Lai v. Janki Prasad, X. L. E„ 29 All. 


827 


156 — Lwmbardar and eo-sJmrw— n rzv * SECTroisrs 164 (2) a kb 
Uncollected profits.] SeU that m f * ^ *? ooe ? tor ™ office for 
lambardar if not liable to actunt ~ sor B n le of a feceafed 
cessor may have failed f e Jiu f * f ?? P'' ofits which his prede- 
uncollected owing to negHgt^lf^otdrcr 1 ""*^ *° remai “ 

Dip Singh e.-Bam Charan, X. L. E., 29 All. 


66 


^~Jurisdi^^^j7 p ~7i 777777 Bastions 176, 177 and 
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J y ,v-' Pag#.,' 

appeal ft mn im appellate decree of the Collector under ike provi- 
poms iff Up' A e ra r I * n-imy Ae\ 19ul, Eachmi JSfarain v. Bfirotam 
2),*#, W»’» kly Notes, IPbd, ]i. 251, iTllo,\ed. 

li'idjtais Xar.uu a. Niro tarn Das, I, L, R., 29 All. **« 69 

ACTS- (Local) - l f K)l .11 (Aorta Tenancy Act) sections 193 and 57 
-r- Civil Procedure OAc^ scAicotMi—flcdnt suit for arrears-' of /rentp 
of several holdings.] Held that the provisions of section 45 of the 
■’ Code of Civil Procedure do not apply to a'suifc for arrears of rent 
uuder the Agra Tenancy Act-,.1901, so as "to admit of a joint suit 
being brought in respect of arrears of rent due in respect of several 
holdings. On the contrary, the Act contemplates that one suit 
shoal i be brought in respect of each separate holding. 

»Rgan Nath Prasad n. Tori; I. L. If, 29 All. ... 13 

— I — — - section 199— Deter* 

mind fion By Revenue -Court of question of proprietary title*— -Rea 
fudimtai ] ' Where, in A suit tiled in a Revenue Court a question of 
.. proprietary. title is raised and the Court, acting under section 199 
of the Agra Tenancy Act, elects to determine such question itself, 

.'such -decision of' the Revenue Court will operate as res judicata in 
respect of a subsequent . suit in a Civil Court for determination of 
the same question. Balia Dube v. Deolei Dube, Weekly Notes, 

1907, p. 1, followed. 

Beni Pandc ». Raja Kausal Kishore Prasad Mai Bahadur, 

I. L. K., 29 AIL ... ... ... ... 160 

— _ ~ — section 109 — Suit for ; .i. 

ejectment: in Revenue Court — Omission on part of defendant to plead 
title in himself— lies judicata.] In a suit for ejectment under Act 
No. II of 1901 the defendants did not plead their own title to the 
. . plot in sttH,.'and. in fact .did not oppose the suit for ejectment, 

Held that a subsequent suit brought in a Civil Court by the then 
defendants for proprietary possession of the same plot was barred 
by the principle of res judicata. Rani Kishori v. Raja Ram, Weekly 
Notes, 1904, p. 109, Ashraf-un-nissa v. AH Ahmad , Weekly Notes, 

1904, p. 141, and Inayat AH Khan v\ Murad AH Khan, I. L. K , 27 
All , 509, distinguished. Salig Dube V. Deolei Dube, Weekly Notes, 

; iB07, ppl i .iind Reui I ) ande v. Raja Kausal Kishore Prasad Mai p.'[, 

Bahadur, l. L, R., 29 Ail., 160, referred to. & ole id Mandar v. 
Pudmanund Singh, I. L. R., 29 Calc., 707, discussed. 

Bihnri v, Slieobalak, I. h. I?., 29 All. ... ... 601 

SECTION 20 1 — Act 

A#, I of 1872 ( Indian Evidence Act), section 4 — Evidence — Record 
of plaintiffs name as a co-sharer — Presumption^] The presumption 
enjoined by clause (3) of section 201 of the Agra Tenancy Act is 
not conclusive, even in a Revenue Court, but may be rebutted, as 
for instance, by evidence showing that the plaintiff has not been in 
possession of the property in respect of which profits are claimed 
for more than twelve years before suit, and the defendants have 
openly denied the plaintiff's title for more than that period. 

Niaz Ali Khan v. Gobind Ram, A? . A. £. 0. No. 70 of 1904, decided 
May 22, 1905, distinguished. 

Dil Kunwar <L T dai Ram, I.-L. E., 29' All; : ... 148 

r~ T—r^r ?r SECTION ,201 —Suit 

for profits— Receipt of profits id thin 12 years of suit denied — 
Plaintiffs. recorded co-sharers — Burden of proof .] The plaintiffs — 

\ recorded co-sharers — sued another co-sharer for profits. The defend- 
ant pleaded that the plaintiffs oi; their p* edecessofs. in title had 

. ■ ' : " 5 ‘ : V 1 


nofe received profits within twelve years preceding- the institution 
of the suit, and that the suit was time-barred. Meld that it was 
not for the plaintiffs to prove by evidence of receipt of profits 
within twelve years that the right, subsisted; and that section 
201 of the Agra Tenancy Act, 1901, raised & prosumption in their 
favour. Munn Lai v. Badri Prasad , I. L. It., 27 AIL 436, referred 

Banwari Lai ». Niadar, I. L. It., 29 AIL 

ACTS- (Local) — 1901 —III (United Provinces Land Revenue Act) 
SECTIONS 110, ill , 233 (kj — Par tit ion — Objections not raised before 
Berenm Court-- Suit in Civil Court for declaration of title - 
Jurisdiction. T On the 12th of Ma-ch 1904 defendants applied to 
the Revenue Court for partition of their share in two mahals 
Iroelamation was issued on that application calling upon the 
opposite party to appear on the 18th of ApriU904 and state their 
objections, if any, to the partition. The opposite party did not 
appear m the Revenue Court, but on the 20ih of April 1904 
instituted a suit in a Civil Court against the applicants for 
partition asking for a declaration of their exclusive possession over 
part of the property, the subject-matter of the defendants’ 
application for parfclhioa ill the Revenue Court* Meld that the 

!w7 ff T p U 9 TTi ? °oo ai n , fcai nabi ° ' Muhammad Sadia v. Laute 
fetZwino* 1 '* 23 AU *' m * aUd Khasa J Ju 9 la > L L * &-> *8 AIL, 432, 

Nathi Mai Tej Singh, I. L. R., 29 AIL 


158 


604 


SECTIONS 147,227 AND 228 —Act Mo. XLV o f imoTlndian vZTi 
Code) section 353 — Attachment— Power of Tahsildar to isme 
warrants of attachment for realization of revenue 1 Meld that a 
Tahsildar has no power under the United Pro vince 3 J Land Revenue 

“ ““ 0I “‘ B ‘”» S 

Emperor v . Radhe Lai, I. L. R., 29 All. 

*** 

ADMISSION, See Burden of proof 
ADOPTION, See Civil Procedure Code, section 13 

“ See Hindu Law *“ 

ADVERSE POSSESSION, Sea Act No . XV of 1877. schcdufell, article 144 

1 Landholder and tenant 

’ ““ * See Muhammadan liw 

ckuZ, S 7 l a„d f 8 - U fd~ ^ 2 ’ ‘ 

article vriUmly hdlZate e %f 9 ** mth mit ^*ct — Idbello-M 

hf himself— Contempt o f Court-??* edited and published 

***■3 The High C<4rt L Allahahadls nTp-eclXd fwn Tlr*' 
under the Letters ^ \ .. P' ecXH(led dealing 

court for M «* thf 

English Bar. 7 f hla bein # a ™mbe r of the 

the rf th«j, of 

s&sftar ? 

bDt 0017 Pr ° 7ides for i» which ti? H?gh Co^L 1 meyfor g“d’ 


272 

184 

519 

495 

593 

133 

640 


! WFJKI*’I Ai4J.feXS.dM ill 
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ea«it t&d'withoufc charge or trial suspend or remove from the roll 
any advocate of the Court, 

After an altercation, during the hearing of a ease, with one of 
ilia Judge® of the High Court, in the course of which he alleged 
that he had been told by the Judge to *'* hold his tongue ** and to 
** sit down m an advocate of the Court attempted to defend hi® con- 
duct by publishing in a newspaper, of which he was the editor, an 
article which was a libel reflecting not only on the Judge before 
whom ho had appeared but upon other Judges of the Court in their 
judicial capacity, and in reference to their conduct In the dis- 
charge of their public duties, and which amounted to a contempt 
of Court, which might have been dealt with as such by the High 
Court. Held that such publication constituted under clause 8' of 
the Letter* Patent of the Court ** reasonable cause " for an order 
suspending the advocate from practising. 

Such publication was not excusable on the ground that It was 
written in hi* capacity as editor of the newspaper and not in his 
capacity a® an advocate. The controversy arose from the misbe- 
haviour of the advocate conducting a case before the Court, and the 
contempt of which ho was found guilty was committed in the 
attorn pt to vindicate his professional conduct in a publication 
for which he was solely responsible. In re Wallace, L. R , 1 P. C., 
288, distinguished. 


Sarbadhicary. 

AIL 


In the matter of S. B. ,1. L.YL* 29 


95 


« ALIENATION,” See Act No. XV of 1877, schedule II, article 125 ... 239 

ANCESTRAL PROPERTY, See Hindu Law ... ... 244, 667 

$ ee Civil Prccodure Code, sections 320 and 


325A 

APPEAL, See Act No. XV of 1877, sections 5 and 14 ... ... 

— — See Civil Procedure Code, sections 103, 310 and 588 (8) ... 

* See Civil Procedure Code, sections 244 and 318 ... 

- — See Civil Procedure Code, sections 310A and 244 (c) 

— — See Civil Procedure Code, sections 521 and 522 ... 

• — — * — See Civil Procedure Code, sections 521 and 522 

— See Civil Procedure Code, section 522 ... ... ... 

* See Civil Procedure Code, section 562 ... ... 

— See Act (Local) No. II of 1901, sections 176, 177 and 182 ... 

ARBITRATION, See Act No. I of 1877, section 21 

— See Civil Procedure Code, section 506 ... ... 

« — — — See Civil Procedure Code, section 506 ... 

See Civil Procedure Code, sections 521 anl 522 ... 

— See Civil Procedure Code, sections 521 and 522 ... 

— See Civil Procedure Code, section 522 ... ... 


ATTACHMENT, Warrant of-—, See Act (Local) No. Ill of 1901, sections 
147, 227 and 228 ... ... 

— before judgment, See Act No. XV of 1877, schedule II, 


article 29 

AWARD, See Civil Procedure Code, sections 521 and 522 

See Civil Procedure Code, sections 521 and 522 

• — . See Civil Procedure Code, section 522 
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Pago, 

BENGAL REGULATIONS, 1799— V (Bengal Wills and Intestacy 
Regulation), section 7— Escheat —Property taken possession of by 
District Judge — Period from which title vests in the Secretary 
of State >1 Where property of a person dying intestate is taken 
charge of by a District Judge acting under section 7 of Regulation 
No. V of 1799* such property does not vest in the Secretary of 
State until the period prescribed by the Regulation has expired. 

Ram Narain Dube v. The Secretary of State for India in 
Council, I. h . R., 29 All. ... ... ... 277 


1806 —XVII, section 8 — Mortgage by condi* 

tional sale — Foreclosure— Par wanah — ** Official signature " — Pro* 
eedure.] Held that a parwanah or notification to the mortgagor, 
issued in a suit for foreclosure of a mortgage by conditional stle 
under the provisions of section 8 of Regulation XVII of 1806, 
which bore the sed of the Court and the initials of the Judge 
of the Court from which it issued, was a good and sufficient 



notification within the meaning of the Regulation. Madho - 
per sad v. Gajudhar , 1, L R., II Calc., Ill, distinguished. Ruhr a 
Bibi v. Wajid Khan, 1. L. R., 16 All., 59, quoad hoc overruled. 

Bhagw.it Tvuri v % Baldeo Rai, I. L. IR, 29 All. ... 

Bibt zamindabi, See Act No. I of 1839 ... 

BOND — ifnconscionable bargain — Circumstances under which relief may 
be granted by the Court.] . A person of the age of some twenty-eight 
years, the son of a wealthy father, but of profligate habits and 
greatly in need of money, his father having refused to supply him, 
executed a bond to secure a sum of Rs. 500, with interest, which 
amounted to Rs. 37-8-0 per cent, per annum, with six-monthly rests. 
The bond further contained a stipulation that the borrower should 
not be empowered to repay the money within three years. And if 
he did pay within three years, he should nevertheless be obliged to 
pay three years* interest at the rate mentioned. Held that although 
it could not be said that the execution of this bond was pro- 
cured by means of undue influence or that the rate of interest 
was penal, nevertheless the bargain was an unconscionable bargain 
against which the Court might properly give relief. The High 
Court affirmed the decree of the lower appellate Court which gave 
the plaintiff the principal sum with simple interest at the rate of 
24 per centum per annum. Madho Singh v. Kashi Earn, I, L. R., 9 
All., 228, Kirpa Pam v. Sami*ud~din Ahmad Khan , 1. L. R., 25 All., 
284, Kamini Sundari Chaodhrani y. Kali Prosunno Chose, I. L. R., 12 
Calc., 225, Kunwar Mam Lai v. Nil Kanth, L. R., 20 I. A,, 112, and 
Eajah Mokham Singh v. Rajah Enp Singh , L. R, 20 I. A., 127, 
referred to. 

Balkishan Das v. Madam Lai, I. L. R., 29 AIL 

**-«■— See Act No. XV of 1877, schedule II, article 75 
BURDEN OF PROOF — Admission by party to suit, effect of as shifting 
burden of proof— Admission not causing estoppel — Presumption as 
to admission by party — Might to rebut presumption— Question 
- tried without specific issue— Remand— Civil Procedure Code, sec- 
tions 55, 562, 566.] In a suit for property to which the plaintiff 
alleged he was entitled by inheritance from his natural father the 
defence was that he had been adopted into another family and 
" therefore was no longer his natural father's heir, and this conten- 
tion was supported mainly by the plaintiff's admissions made in 
deeds and other documents signed by him, to none of which, how- 
ler, the defendant we s a party. 
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.Weld by the Judicial Committee that although the onus was 
on the defend infe to prove t-lie adoption the proof of the admU* 
nwm shifted the amts on to the plaintiff on the principle stated 
in 8 Uatierie v. Poultry 0 M . & W., 604, at p. 660, that “ what 
a party himself admits to ho true may reasonably he presumed to 
fee so/* and until the presumption was rebutted the fact admitted 
must be taken to be established, 

. Meld: also that where, as in the present' ease,.-. there rwaa no :■;■■;■ 
estoppel, the defendant being no party to the deeds, the plaintiff 
could give evidence to rebut such presumption* 

Me fine v Hagers, 0, 15 & C, 577, at p, 586, Newt in v. Liddiard 
12 Q, JJ., 926. 1 n re Simpson, Lu It., 2 Oh. X).* 72, at p, 89, and 
Trinidad Asphalt e Company v. Cory at? [1896] A. C., 587, 
followed. 

In ibis case their Lordships held that the plaintiff, so far from 
rebutting the presumption, had, in order to account for the admis- 
sion .niadd' in the documentary evidence, put forward two different 
and inconsistent explanations, one of which was absurd and the 
other in its most important parts unproved, and h-;d failed to 
prove his title. 

Where no specific issue had been framed on the question of 
adoption, but the matter had been tried and determined without , 

any objection on the part of the plaintiff, who had not been ken 
by surprise, but was fully informed by the. defendant's lists of ■ 
documents, and from the cross-examination of his witnesses that 
the defence would be taken* 

Meld that under the eirenni stances it was undesirable that 
the case should be sent back to be re* tried on a special issue 
framed as to the adoption. 

Chandra Kumvar v. Chaudhri Narpat Singh, I. L. It., 29 


All. ... ... ... ... ... 184 

BURDEN OR PROOF See Act No. XLV of I860, section 456 ... 46 

— 5 A<st (JLocal^ N’o. II of 1901, section 201 ... 158 

— — See Pre-emption ... ... ... ... 618 

CAUSE OF ACTION, See Civil Procedure Code, section 43 ... 256 

— — — * See False imprisonment ... ... ... 44 

See Possession ... ... ... 52 

CHARGE, See Act No. XV of 1882, section 88 „„ ,,, 205 

CHEATING, See Act No. XLV of 1860, sections 280 and 420 ... 141 

CIVIL AND REVENUE COURTS, See Act (Local) No. II of 1901, 

section 32 ... ... ... ... ... 68 

— See Act (Local) No. II of 1901, section 199 601 

*“ ”' rr ' ~ See Act (Local) No. Ill of 1901, sections" 

110, 111 and 223 fkj ... ... ... ... ... 604 

CHAUKIDAll, See Act No* XLV of 1880, section 223 ... ... 377 


CIVIL PROCEDURE CODE, section 13— He* judicata— Mindu law— 

Joint Hindu family — Mature of soaJs title.’] Meld that the dismissal 
of a suit for redemption of a mortgage of joint family property 
brought by the father in a joint Hindu family alone, would not be 
a bar to a subsequent suit for redemption by the sons, inasmuch as X 
the sons* title was not through their father, but was separate and 
independent. Ham Narain v. JBisheshar Prasad 9 1. L, R., 10 AIL, 

411, referred to. 

Sundar Lnl v. Ckhitar Mai,. I, L. B., 29 All, ... . IM 1 


CIVIL PROCEDURE CODE, section 13 —Res judicata— Award of com* 
miUce of taluydars appointed under section 3 of the Oudh Estates’ 
Act (I of 1869 ) — Question of adoption— Claim- in former suit 
as adopted son— Estoppel— Evidence and proof of adoption — 
Evidence of adoption where lapse of time precludes proof — Eresump* 
tion as to probability from conduct of parties.'] In a suit by the 
appellant against the respondent for a share in certain family pro- 
perty the question was whether the respondent had been in 1853 
validly adopted into another family. 

Meld that the committee of taluq&ars appointed under section 
33 of Act I of 1869 (Oudh Estates' Act) to decide on claims for 
maintenance is not such a Court as is described by section 13 of the 
Code of Civil Procedure (Act XIV of 1882), and their award refus- 
ing the respondent maintenance in his own family on the ground, 
that he had been adopted into another was therefore not res judi* 
cata in the present suit. The committee had no jurisdiction to 
decide the question of adoption, and the affirmation of their award 
by the Financial Commissioner could not give judicial validity to 
their decision on a point outside their jurisdiction. 

The fact that tlio respondent had in 1879 on the death of his 
alleged adoptive mother claimed to succeed her as the adopted son 
of her deceased husband, and so secure the succession to which the 
predecessor in title of the appellant was then entitled, though he 
did ntft oppose the respondent's claim, did not estop the respondent 
from denying the alleged adoption in this suit. 

To establish the fact of a valid adoption it was essential for 
the appellant to show that it was made by the direction of the 
deceased husband of the adoptive mother, and that the respondents 
father had given him in adoption. In the absence of proof, which 
the lapse of time made impossible, it was incumbent on the appel- 
lant before any presumption that those conditions were fulfilled 
was justified, to establish an initial probability that the adoption 
was likely to have been validly made, and that the conduct of the 
parties cognizant of the facts had at least been consistent with 
such an hypothesis. Eat the evidence rather showed the contrary $ 
and no weight could be given to the statements of the respondent, 
as they fell short of founding an estoppel, and as he had asserted 
or denied the adoption just as it suited liis purpose throughout 
the whole of the protracted litigation between the members of the 
family. 

Harshankar Pi&rtab Singh v. Lai Righuraj Singh, I. L. B., 
29 AIL ... 

— section 13, See Hindu law »<« , #t 

T — — — section 43— Suit to recover fees for medical 

attendance— Fees partly secured by a promissory note —Separate 
suits upon the promissory note and for the unsecured balance — Latter 
suit barred .] A , a doctor, agreed with JS to accompany j? to Hard- 
war as hi# medical attendant on a fee of Rs, 100 a day. After 
seven days, JE? gave A a promissory note for Rs. 700, representing 
seven days* fees. J5, who was a vakil, also promised to assist A pro- 
fessionally in certain litigation. R, however, died before he could 
fulfil his agreement to render professional services. A sued j B’s 
#on upon the promissory note first, and subsequently in a separate 
suit for the balance of his fees for attendance at Hardwar under 
the alleged agreement and for fees for later attendance at Benares. 
Meld that the second suit was barred by the provisions of section 43 
of the Code of Civil Procedure so far as the fees for attendance at 
Hardwar were concerned, though not in respect of the other fee# 
clamed. ~ 


Preonath Mukerji Bislaath Prasad, I. L. E, 89 All/ 
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CIVIL PROCEDURE CODE, section 4$ —Misjoinder of cames of 
action Mult ifarumsne**— Property claimed under one title from 
defendants professing to hold under various titles.] The plaintiffs 
sue*! &s heirs of their father to i ecover various portions of their 
fa there's estate from the ii&ndspf different alienees. Meld that the 
fact that the defendants set up different titles to the various jpor- . 

■■■""' tfons field by. them ..would not nmlce the suit bad for ■ .molfJfftri.oiiK- , : 

' new. The plaintiffs had one cause of action, namely, the right on 
the death of their father to recover their shares of his property. 

Gams'M Lai v. Khairati Singh, I. L. R., 18 All., 279, distinguished. 

Ishun Qknnder Eazra v. Bameswar Mondol, I. L. R., 24 Calc.,; 831, 

Mundo Xunwar Masker V. Banomali Gayan, I. L. R. f 29 Cale„ 871, 

Indar Kuar v. Q-ur Prasad, I. L. R., 11. AIL, 33, and Maxkar 'AH 
Shan v Sajjad Husain Khan, I. It* R., 24 AIL, 368, referred .to. 

; Parbati Kunwar t» Mahmud Fatima, I. L. R., 29 AIL 267 

- — * — — section 45, Sec Act (Local) No. II of 

1901 ^sections 193 and 57 ... *«• ... 18 

— — — — section 64— Rejection of plaint— Proce* 

dura — Plaint not to be rejected in part.'] Meld that under section 
64 of the Code of Civil Procedure a Court cannot reject a plaint in 
part. 

Raghuhans Puri v. Jyotis Swarupa, I* L. IL, 29 AIL *-■ Mt 825* 

— — — — — — — sections 55, 562, 566, See ' Burden of 

proof #. • «h wf ... *•* ... 184 

— — — — SECTIONS 103, 310 AND 588 (6)— Appeal- 

Order refusing to restore an application under section 310 ichich had 
been dismissed for default of appearance.*] Meld that no appeal 
lies from an order refusing to restore to the file of pending appliea* 
tions an application under section 310 of the Code of Civil Procedure 
which has been dismissed for default of appearance. The principle 
applied in Jung Bahadur v. Mahadeo Prosad , I. L. R„ 31 Calc., 207, 
Mingappa v. Gang ate a, I. L. R„ 10 Bom., 438, and Baja v. Sirnimsa , 

I, U R., 11 Mad., 319, followed. 

Ghasiti Bibi v. Abdul Samad, I. L. R., 29 All. ... ... 596 

— - — ■ — — section 108 — Suit to set aside decree on 

the ground of fraud — Sole question raised already disposed of in 
proceedings under section 108 of the Code of Civil Procedure.] In 
a suit to set aside a decree upon the ground of fraud, the sole 
fraud alleged was with respect to service of summons on the 
defendant. This question had already been gone into and decided 
by two Courts adversely to the defendant upon application made 
by him under section 108 of the Code of Civil Procedure. Meld 
that the suit was mt maintainable. Badha Banian Shaha v, Fran 
Math Bog , I, L. R., 28 Calc., 175, and Khagendra Math Mahata v. 

Bran Math Boy, I. L. R., 29 Calc , 385, distinguished. 

Puran Chand t. Sheodat Roy, I. L. 3., 29 AH. ... ... 212 

— — section 108 — Decree ex parte — Application 

to set aside decree— Bight of representative to continue proceedings 
initiated by defendant!] Where proceedings under section 108 of 
the Code of Civil Procedure have been initiated by the defendant 
the legal representative of the defendant is entitled to continue • 
such proceedings. Janhi Prasad v. Sukhrani , I, L. R., 21 AIL 
274, distinguished. Ganoda Prasad Boy v. SMb Narain Muherjee , 

0 1901, X. L. R. 29 Calc., 33, referred to. 

Beti Jeo v. Sham Bihari Lal s »L L,R, 29 AU f 
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CIVIL PROCEDURE CODE, section 108, See Decree ex parte 

~ SECTip A vs244AKB US-Hxecution of decree 

— Procedure - Appeal— p %s pu i e between Urn judgment- debtors as to 
right to property sold execution.] In execution of a decree 
agiinst K end/ certa iu Property of the judgment-debtors was 
sold, and was purchase** & Band this sale was confirmed. Q p 
then applied under secti ou 318 of the- Code of Civil Procedure ask in ©■ 
that / might he substituted for the applicant and possession given 
to her. To this application K objected, on the ground that site 
at some time prior to the execution of the decree and sale of the 
property, had given a certain sum of money to J and that J had 
misappropriated this money and had purchased with it the property 
which was sold in execution of the decree. Held that no ques- 
tion was raised falling within the purview of section 244 of the 
Code of Civil Procedure and no appeal would lie from the order 
allowing the auction purchaser’s application under section 318, 
Kastura Kunwar v. Gaya Prasad, I. L. R., 29 All. 


628 


Execution of decree 


sections 290, 293, 244, and 3q, 312, See 


— _____ sections 310 A ANB 244 fej- Execution of 

tml e ~~? rd6r i \o accept a deposit tendered under section 

^Pf~i IJpe f r \, Eeld that an order refusing to accept a deposit 
tendered under the provisions of section 310A of the Code of Civil 
Procedure is an order falling within the purview of section 244f c ) 
of the Code and ,s appealable as such. Qulzari Lai v. Madho Sam. 
A. J * All, 447, and Fhul Chand Ram v. Hursingh Per shad 

l - L-U-. 28 Calc., 73, referred to. BasHr-uddlns. 
Jhon Singh, I. L, R, , 19 All., 140, not followed. 

Ioitiazi Be gam v. Dhuman Begam, I. L. R., 29 All, 

SECTION 108, See Decree ex parte 

j q, T* , ”” ACTIONS 313, 312 ANB 3 ?3— - PTPettfin ■”> /tP 

mZfd~j ale ™ <feevtion- Objection subsequently taken by the itidj 
ment-deMor that the property sold was not legally saleable ~Mst on- 

tfons t fff - thata 5« d g™^t-dehtor who might have raised obiX- 
tions to a sale m execution of a decree against him but w iJ \ 

refrained from doing so, and who might hive appealed agahist the 
f0r has no after the sale has been carried out to 

\° Section tlj at the property sold was not legally saleable 
Mamchhaibar Misr v, JBechu Bhaqatfl. L R 7 All fill l i? ablt * 

ttSf*'. ** «•"“ wLYif'fc'S'S tfs* 

Umod ®. Jas Earn, I. L 29 All. ... 


207 


— SECTIONS 244 AND 583 -Possession of pro- 

perty taken without intervention of Court — Decree reversed on 
appeal — Suit for restitution— Discretion of Court .] In a suit for 
redemption the plaintiff obtained a decree and took possession 
of the property in suit without the intervention of the Court 
The decree, however, having been reversed on appeal, the defend- 
ant brought a regular suit to recover possession of the mort- 
gaged property. Held that a regular suit was precluded bv the 
provisions of sec-ions 244 and 583 of the Code of Civil Procedure 
but the Court of first instance would have exercised a proper di<?- 
cretion if it had treated the pi tint as an application under 
section 583 of the Code. Dhan Kumoar v. Mahtab Sinqh L L R 
22 All., 79, and Saran v. JBhagman, I. L. R„ 25 All, 441, referred to" 
Sheodihal Sahu v. Bhawani, I. L. R., 29 All. 


348 

im 


275 

623 


612 
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CIVIL PROCEDURE CODE* SECTION 31 B— Execution of decree-Salo in 
execution— Decree reverend before confirmation of ml#,'} Meld 
that the title of tm .'auction purchaser at a sale held in execution 
of a decree does not become absolute if the decree under which the 
sale took place Is reversed at any time before a certificate of sale 
is granted to the purchaser. 

Ram Sukh t?. Ram Sakai, I. L. R., 29 All #" Ml . .■'■■■! 

— - SECTION 317 '-“-Joint; decree — Purchase at sate 

. m execui-ion byt one deer ee*holder — Suit for declaration that property 
fur chased was joint,'} In. execution of a joint decree on a mortgage:, 
one of the decree-holders obtained leave to bid at the auction sale 
and purchased the mortgaged property for the exact amount of the 
decree, namely, the mortgage debt, interest and costs. Satisfaction 

; , .of .the decree' was amt erect tip and a purchaser took possession of the' 

, proper ty. Meld that section 317 of the. Code of Civil Procedure did 
not preclude the other joint decree-holder from suing for a declara- 
tion that the property so purchased was the joint property, of 
himself and the actual purchaser. Padh Singh Doodhooria V. 
Ganesh Chunder Sen, 12 B. L. B., 317, referred to. 

Achhaibar Dube v» Tapasi Dube, I. L. R., 29 All. 

- — — — * — section 318, See Execution of deereo ... 

_ ~ SECTIONS 320, 325 A—, Ancestral property— 

i Execution of decree— Property taken under management by i he Col- 
lector— Disabilities of the proprietor pending term of management. 

In pursuance of the power conferred upon him by rules framed by 
Government under section 320 of the Code of Civil Procedure, the 
Collector sanctioned a lease of certain zamindari property of the 
judgment-debtor for a period of seventeen years, the* lease being 
executed in the name of the judgment-debtor but with the permis- 
sion of the Collector. 

Meld that the disabilities imposed by the first paragraph of 
section 325A of the Code affected the judgment-debtor during the 
pendency of such leases; and semble that such disabilities continued 
so long as any of the debts for the satisfaction of which the judg- 
ment-debtor's property was taken under management by the Col- 
lector remained unpaid. 

Ganga Prasad i\ Ganga Bakhsh Singh, I. L. R., 29 AIL Mt 

— Section 336 — Insolvency — Security for filing 

application by judgment^ debtor to be declared insolvent."} The 
petitioner gave security for one Aziz, who had been arrested in exe- 
cution of a decree. Be deposited a sum of money in Court on con- 
dition that if an application which was to be made by Aziz within a 
time specified to be declared insolvent was rejected on any ground 
whatever, the amount deposited would be paid to the decree-holder. 
The judgment-debtor duly presented his application for a declaration 
of insolvency, but before any order could be passed on it he died. 

Meld that the condition of the security was not fulfilled, and 
the decree-holder was not entitled to the money deposited by the 
surety. . ; Krishnan Nayar v. Ittinan Wayar, I. L. R., 24 Mad,, 637,.: 
referred to. 

Ashiq All v» Moti Lai, I. L. R., 29 AIL 

— ; — — SECTIONS 368, 582 AND 587— Act Mo, XV of 

1877 {Indian Limitation Act) schedule If Article 175C.— Applica- 
tion to bring on to the record the heirs of a deceased respondent — 
Limitation.} Meld that article 1750 of the second schedule to the 

* Indian Limitation Act applies as well to appeals from appellate 
decrees as to appeals from original decrees, Susy a, Pillai v f 


Aiyatcannu Filial, I. L. R.> 29 Mad., 529, dissen ted from. Tahhala^ 
gadda Narasimhdm v. YahizMa Sahib, I. L. E., 28 Mad 498 
followed. ’* 

Madhuban Dag v. Narain Das, I, L. R., 29 All. 

CIVIL PROCEDURE CODE, section Far tition— Commission to 

mahe partition — Issue of commission to one person only I] A Court 
issuing under section 896 of the Code of Ci vil Procedure a comrais- 
' sion to make partition of immovable property not paying revenue 
to Government cannot legally issue such commission to one com- 
missioner only. 

Fer Richabds, J. — But there is nothing to prevent the parties 
to partition proceedings agreeing that one commissioner only 
should he appointed; nor does it follow that all the partitions 
that have been made are invalid by reason of the fact that only one 
commissioner lias been appointed. J 

Mulchand v< Muhammad Ali Khan, I. L. K., 29 AIL 


-section 424- 


Suit against public officer— Suit 
to recover articles seized by police during a search,-] The nlaintiff 
sued to recover from the defendant three account-books which ne 

alleged that the defendant, a Sub-Inspector of Police, had seizod 
during a search, apparently in pursuance of the provisions of 
section 165 of the Code of Criminal Procedure, of the nlaintiff»<. 
house Held that the defendant, if he seized the I^oks, Xch wa 

denied, did so in his capacity as a police officer and that the suit 

was not maintainable in the absence of the notice prescribed 
section 424 of the Code of Criminal Procedure. MuhaZldfa^l 
Ahmad v. Panna Lai , I. L. 31, 26 All., 220, distinguished tII 
dra Nath Soy Bahadur v. Price, I. L. It., 24 Calc, 584, ref erred to". 
Bakhta war Mai v. Abdul Latif, I. L. R 29 All 


“SECTION 433 Suit against a ruling chief— 
Permission to sue granted in absence of the necessary conditions prece- 
dent— -Jurisdiction, ] A suit for the recovery of arrears of salarv 
was brought in the Court of the Subordinate Judge of Agra against 
the Maharaja of Jaipur. The plaintiff obtained the consent of the 
Governor General m Council to the institution of the suit, granted 
ostensibly in accordance with the provisions of section 433 of the 
Code of Civil Procedure ; but in fact none of the conditions enumer- 

nof rnffintalnablo? ° f ^ * M that was 

Maharaja of Jaipur v. Lalji Sahai, I. L. R., 29 All. 


Page. 


535 


_ _ 7“——- SUCTION 411 Suit in forma pauperis - Court 

■:fee lroperty of defendant sold to realize court fee— Froperty sold 
subject to a mortgage Rights of mortgagee .] Held that the stfle 
sujgecb to ft mortgage of property belonging to the defendant in 
suit brought in formd pauperis for the purpose of realizing- the 
court fee payable to Government by the plaintiff does not preclude 
the mortgagee from bringing to sale the same property in execu- 
tion of a decree for sale as liis mortgage. The Collector of Mor ad* 
ahad v. Muhammad Faim Khan, I. L. R., 2 All. 196, overruled Ganoat 
Futaya v. The Collector of Kanara, I. L. R. # 1 Bom., 7, distinguished. 

Dost Muhammad Ivlian v. Mani Ram, I. L. R m 29 


section 52... 


- ’ section 440, See Act Ko. VIII of 1890, 

**• ... ' . ... 

~ pm, vi n ’ SjECTI0N 444— Guardian ad litem — Duty of 

tiItL»J eSardt> a P?' >{ ? tment of ® guardian ad litem.] Where the 
defendant or respondent to a suit of appeal is a minor It is the duty 


235 


637 


667 


379 


672 
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of the court not only to appoint a guardian, but to satisfy itself 
that the proposed guardian is a tit and proper person to represent . 
the minor, to put in a proper defence and generally to act in the 
interests of the minor. The duty of the Court is not a mere matter 
of form. Mussammat JBibi Walian v. JSanhe JBehari Pur shad Singh s 
I* L. B,, 21 Bom,, 281, distinguished. 

Ramchandra Das v. Joti Prasad, I. L, 1C, 29 AIL ... 675 

CIVIL PROCEDURE CODE, section 443 -Guardian, ad litem -Anoint- 
ment of guardian ad litem other than certificated guardian*] 

. Meld that the appointment, apparently by an oversight, as guard* ■ 
iaa ad litem to a minor defendant of a person other than the certi- 
ficated guardian amounted to no more than an irregularity and 
would not of itself vitiate either a decree passed in a suit or a sale 
consequent upon such decree. 

Dammar Singh v. Pirbhu Singh, I, L. B., 29 All. »»« 290 

— - Section 457 — Guardian ad litem — Appoint- 

ment of married woman whose husband is alive.] In no case can a 
married woman whose husband is living be app unted as a guardian 
ad iitem, and if such an appointment is made de facto such appar- 
ent appointment is not a mere irregularity. Sham Pat v. 

Ghasita , I. L. E., 23 AIL, 459, followed. Kachayi Kubbiali Maji 
v, Udumpumthala Kunhi Puttra, I* L. K., 29 Mad., 58, dissented * 
from. 

Kundan Lai v. Gajndhar Lai, L L. R., 29 AIL ... 728 

— section 506 —Arbitration — Application for 

reference signed by pleader holding a defective vafoalat-namah .] An 
application under section 506 of the Code of Civil Procedure for a 
reference to arbitration was made by the parties to a pending suit. 

This application was signed on behalf of the defendants by some of 
the defendants personally, and on behalf of the others by a pleader. 

It appeared, however, that the pleader's vakalat-namah lias not been 
signed by one of the defendantson whose behalf the pleader had signed. 

Meld that, in the absence of any circumstance to estop the defendant 
who had not signed from objecting to the reference, the reference to 
arbitration and all subsequent proceedings founded thereupon were 
invalid. Pitam Mai v. Sadiq AH , I. L. R., 24 AIL, 229, distinguished. 

Kadhu Singh t>. Baljit Singh, I. UR., 29 AIL ... 423 

section 506— Arbitration — Authority of 

pleader to agree to reference .] A vakiLttnamak in general terms is 
wholly insufficient to enable a pleader to apply for an order of 
reference to arbitration on behalf of his client under section 506 of 
the Code of Civil Procedure. Where, however, a reference was made 
on such authority and an award followed and a decree based on such 
award without any objection taken to the authority of the pleader 
to apply for a reference, the High Court refused to set aside such 
decree in revision. 

Ramjiawan Rain ivKali Charan Singh, I. L. R., 29 AIL ... 429 

sections 521 and 522 — Arbitration— Award 

— * Decree on judgment in accordance ‘with award — Appeal.] During 
the pendency of a suit in the Court of a Subordinate Judge the 
matters in dispute between the parties' were referred to arbitration. 

In due course a document purporting to be the arbitrator's award 
was received by the Court through the post. Objections were filed 
by one of the defendants to the suit ; but these objections were, 
after hearing, disallowed by the Court, which proceeded to pass a 
decree in accordance with the award* 



Meld that an appeal would lie from sucli a decree upon the 
ground that the so-called award was never delivered by the arbitra- 
tor and was in fact and in law no award at all. 

Sham Lai *». Misri Kunwar, I. L. R., 29 AIL ... ... 426 

CIVIL PROCEDURE CODE, sections 521 AND 522 — Arbitration— Award 
- — Decree on judgment in accordance with the award — Appeal.] The 
matters in dispute between the parties to a suit pending in th© 

* Court of a Munsif were referred to arbitration. An award was 
delivered by the arbitrator to which objections were filed to the 
effect that the arbitrator had been guilty of misconduct. The 
objections were, however, overruled and a decree was passed which 
was in accordance with, and not in excess of, the terms of the 
ward. 

Meld that no appeal from such a decree would lie, the sole 
ground being that the arbitrator had been guilty of misconduct. 

Sham Lai v. Misri Kunwar , supra, p. 426, distinguished. Ghulam 
Khan v. Muhammad Massan , I. L, R., 29 Calc., 167, followed. 

Bihari Lai Chunni Lai, I. L. R., 29 AH. ... ... 457 

— section 522— Arbitration — Award — Decree 

on award made without allowing time to file objection# —Appeal.] 

An appeal will lie from a decree passed in accordance with an award 
if such decree has been passed without allowing to the parties the 
time prescribed by law for filing objections to the award. Ibrahim 
Ati v Mohsin Ali, I. L. R., 18 All., 4 22, and Maharajah Joymungul 
Singh Bahadur v. Mohun Ham Marwaree , 23 W. R„ 429, followed, 

Najm«ud«dm Ahmad v. Puech, I. L. R., 29 All. ... 684 

section 5Z§— Applicability of section— Suit 

brought by the whole body ofi persons authorized to administer the 
trust.'] Meld that section 539 of the Code of Civil Procedure does 
not apply to a case where the suit is instituted by the whole body 
of persons who are legally authorized to administer the trust to 
which it relates, j Rai Budree Das Muhim Bahadur v» Chuni Lai 
Murry , 10 C. W.N., 5S1, followed. 

Ram Das v. Badri Narain, I. L. R., 29 All. 27 

section 562 — "Remand — Appeal fir om order 

-« of remand after decision ofi the suit in accordance therewith .] Meld 
that no appeal will lie "from an order of remand passed under 
section 562 of the Code of Civil Procedure if such appeal is filed 
after the suit has in compliance with the order of remand been 
decided and no appeal is preferred from the decree in the suit. 

Madhu sudan Sen v, Kamini Kanta Sen , 9 C. W. N., 895, followed. 
Ramestoar Singh v. Sheodin Singh , I. L, R*, 12 AIL, 510, distin- 
guished. 

Salig Ram v. Bid j Bilag, I, L. R., 29 All. ... ... 659 

— section 566— Remand — Return to remand to 

. be made by the Court originally seised of the case— Jurisdiction.] 

Meld that when issues are remitted for trial under section 566 of 
the Code of Civil Procedure such issues are triable only by the 
Court which was originally seised of the case. The principle of 
Salri v, GanesM, I. L. R., 14 All., 23, followed. 

Ali Slier Khan v. Ahmad-ullah Khan, I. L. R., 29 All 660 

— - — - section 57$— Irregularity— Disposal ofi a 

suit on a Sunday.] Meld that the disposing of a civil suit on a 
Sunday is a mere irregularity which is covered by the provisions of 
lection 578 of the Code of Civil Procedure. 11 am Das Chaharbati 
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GENERAL index 


v, The Official Liquidator, Cotton Ginning Company, Limited, 
Cmmpore, I. h. It., HAIL, 366, and Unmto Ham Chatter jee v". Protab 
Chnnder Shiromonee, 10 W. 1L 0., IL, 230, referred to, 

Sheo Ham Tiwari t?. Thaluir Prasad, I. L. It., 29 AIL ... 502 

CIVIL PROCEDURE CODE, bectio* 583— RxecuHm of d*eree~~Me*H- 
tution of property sold in execution of a decree afterwards reversed 
in a ppeatr^- Procedure.'] In a suit for a declaration that' certain 
property belonged to the defendant judgment-debtor the plaintiff 
decree-holder obtained a decree and proceeded on the strength 
thereof to sell the property. In. appeal, however, this decree w*« 
re versed. The rightful owner of the property sold then applied 
to the Court for restitution of the property. Held that whether 
the application could or could not be considered as one falling 
strictly within the terms of section 583 of tho Code of Civil 
Procedure, the applicant was entitled to restitution, Itadhe Singh 
v. Hangni Mam , 6 C. W. N., 710, referred to, 

Shiam Sunday Lai v. Kiisar Zamanl Begam, I. L. R.» 29 

All* ... ... , M ... 143 

— — ~ — SECTIONS 622, 623, 626 and 629 —Review of 

judgment — Application for review rejected— Revision —■ Small 
Came Court suit .] An application for review of judgment, in a 
Small Cause Court suit was rejected, wrongly, on the ground of 
a supposed deficiency in the court fee paid upon the application. 

Held that this order was open to revision. Mam Lai v. Ratan Lai , 

1. L. R. # 26 AIL, 672, distinguished. 

Willis v. Jawad Husain, I, L« R,, 29 AIL ... 468 

COMMISSION to makepirtition, Nee} Civil Procedure Code, section 396 235 

COMPLAINT, See Criniinal Procedure Code,f sect ion 203 7 

— — — Frivolous or vexatious — , See Criminal Procedure 

Coda, section 250 ... ... ... ... ... 137 

COMPROMISE, See Act No. XV of 1877, schedule II, articles 61 and 83 627 . 

COMPROMISE, See Hindu Law ... * ... ... ... 451 

— — — — See Hindu Law ... ... *•« •** 487 

CONFESSION, See Act No. I of 1872, section 30 ... ... 434 


CONSTRUCTION OP DOCUMENT, See Contract ... ... 181 

~~ — ~~ — — : — _ See Hindu law Mt 217 

— * See Landholder and tenant ... 203 

CONSTRUCTION OF STATUTES, See Act (Local) No. I of 1891, sec- 

■ tions 34, 40 and 41 ... ... ... ... (# , 375 

CONTEMPT OF COURT, See Advocate ... ... ■ ... 95 

"CONTENTIOUS w SUIT, See Lis pendens ... ... ... 339 

CONTRACT — Railway Company — Receipt of goods by one company for 


carriage over Us own and another Comp my" s line- — Liability in 
respect of overcharge made by delivering Company — Bye daws — 
Power of Railway Company to alter the principle of calculation of 
ratesi] Two wagon loads of chillies were received by the Station 
Master at Bezwada on the Nizam's Guaranteed State Railway for 
carriage to Agra station on the Great Indian Peninsula Railway at 
a rate of Rs. 270 per wagon for the whole distance. On arrival at 
Agra the Great Indian Peninsula Railway Company's Station 
# Master demanded payment of higher rates, calculated per maund, 
and refused delivery until such ratgs were paid. The consignees 



paid under protest and suod both Railway Companies for a refund 
of the excess charges. 

Meld that the contract for carriage of the goods for the whole 
distance was one entire contract with the receiving company, who 
were liable for the overcharge, if any, wrongfully demanded from 
the consignees. Mmchamp v. Lancaster and Hreston Junction 
Bailway Company, 8 M. and VV., 421 ; 58 R. R., 758, Webber v. The 
Great Western Uailway Company , 3 H. and C.„ 771, and Kalu Ham 
Maigraj v. The Madras Hailway Company , I. L. B., 3 Mad., 240, 
followed. 

Meld also that a bye-law of the Great Indian Peninsula Railway 
Company which reserved to the Railway the right of re measurement, 
reweighment, recalculation and reclassification of rates, terminals 
and other charges at the place of destination and of collecting 
before the goods are delivered any amount that may have been 
omitted or under-charged did not authorize the Great Indian Penin- 
sula Railway Company to alter the contract between the parties 
and charge at the plice of destination maund rates instead of 
wagon rates. 

Chunni Lai u. The Nizam’s Guaranteed State Railway 
Company, Ld., I. L. R„ 29 All* M « 

CONTRACT 1 , Marriage settlement — Construction oj document — Agree* 
ment to pay annuity to bride.] On the occasion of tho marriage of 
the plaintiff, then a minor, with the son of the defendant, the 
defendant agroed with the father of tho plaintiff to poy to the 
plaintiff unconditionally the sum of Rs, 500 a month from tho date 
of the marriage, and the payment of this allowance was made a 
charge upon certain immovable property specified in the agree- 
ment. The plaintiff after a time refused, for reasons stated by her 
in her plaint, to live with her husband. Subsequently to this 
the stipulated allowance hiving been stopped, the plaintiff sued 
on the agree nent above referred to to recover arrears amounting to 
Rs. 15,000. 

Meld that the plaintiff, ^though not a party to the agreement 
in question, was entitled to sue on it ; also, on a construction of the 
agreement, that, no conditions as to the conduct of the plaintiff 
being laid down therein the fact that the plaintiff refused to live 
with her husband was no bar to the suit. 

Husaini Begam v. Khwaja Muhammad Khan, I, L. R,, 29 


See Act (Local) No. I of 1900, section 47 „* 346 

— . See Guardian and minor ... ,** ... 213 

CO-SHARER, See Act (Local) No. II of 1901, section 201 ... 158 

COURT PEE, See Act No. VII of 1870, section 7, V(b) and (d) and sec- 
tion 28 ... ... ... ... ... 382 

See Act No* VII of 1870, sections 9, 10, II and 28 ... 749 

— See Act No. VII of 1870, section 17 ... ... 156 

— See Civil Procedure Code, section 411 ... 537 

COURT OF WARDS, See Act No. XIX of 1873, sections 194ft; and 203 589 

CRIMINAL BREACH OF TRUST, See Act No. XLV of 1860, sections 

62 and 406... ... ... ... ... ... 25 

CRIMINAL PROCEDURE CODE, SECTIONS 59 and 60, See Act No. XLV 

I860, section 225 ... ... ... ... * M 575 

V “ ~ — ; - — — section 1 203—0 omp lain i — Juris die* 

non~~~puMis$al of complaint no bar to the cognisance of a fresh 
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Riga. 

complaint m pari niftier! ft 7] There is nothing 1 to prevent a Magis- 
trate from entertaining a second complaint mn do against the same 
| et son even I hough the second complaint may he connected with 
& previous complaint which has': already. heeii dismissed under the 
provisions of section 203 of the Code of Criminal Procedure. 

Queen- Em press v. Ifmedctn » Weekly Notes, 1895, p. 86, followed* 
Dwarka Hath Mondul v Beni Madhab Dan er f i, I. L. 11, , 28 Calc., 

652, and Mir Ahmad Mossein v. Mahomed Mshari, .T.: Lr.R.,.: 29 
Calc., 726, referred to, Queen-Empress v. Adam Khan, I. L. R. } 22 
AIL, 106, distinguished. 

Emperor v. Mehrban Husain, L L. R., 29 All. ... , 

CRIMINAL PROCEDURE CODE, section 54, See Act No. XLY of 

186*0, section 22% ... ... ... . ... «•« 377 

— 2 : — „ — 2 — : section 250 — Frivolous complaint — J uris- 

. dictum— Complain t dismissed without issue of process.'} Meld . 
that section 250 of the Code of Criminal Procedure is not applic- 
able to a case in which a complaint is dismissed without any pro- 
cess being issued for the attendance of the person against whom 
such complaint is made. 

* lihagwan Singh «. Harmukh, I.L. R., 29 AIL 137 

— — — — — — section 339 — Far don — Pardon granted 

after accused has had an opportunity of cross-examining the* wit- 
nesses for the prosecution — Withdrawal of pardon and subsequent 
commitment ,] Where a pardon was tendered by a Magistrate to an 
accused person after lie had had an opportunity as an accused person 
of cross-examining the witnesses for the prosecution, and on its 
appearing that he had not made a full and true disclosure of the 
facts of the case such pardon was withdrawn and he was committed 
along with his co-accused to the Court of Session. Meld that the 
commitment was not open to objection. Queen-Empress v. JBrij 
Marain Man, I. L. 1L, 20 AIL, 529, followed. 

Emperor «. Budhan, I. L. R., 29 All. 24 

* section 435— ^Revision — Executive order 

— Order of District Magistrate dismissing a head-man.'] Held 
that an order passed by a District Magistrate under tuo rules 
framed by Government under section 45(3) of the Code of Criminal 
Procedure is an executive order and not subject to the revisions! 


powers of the High Court. 

In the matter of the petition of Damma, I. L. R„ 29 AIL... 583 
CUSTOM, See Hindu Law ... 495 

, See Hindu law IM 109 

, See Pre-emption ... ... 298 

DECREE, Form of , See Act No. IV of 1882, sections 92 and 93 ... 481 


DECREE EX PARTE — Civil Procedure Code, section 108 — Decree set 
.■'aside as against one o fseve?*al joint judgment-debtors — Decree passed 
subsequently against exempted party — Execution of decree— Limita- 
tion.] A decreo for sale on a mortgage was pissed against several 
defendants jointly on the 25th of August 1900 and made absolute 
on the 21st December 3901. As against one defendant, however# the 
decree was ex parte, and it was set aside as against her on appeal 
on the II tli March 1902. Subsequently a decree was passed on the 
merits against this defendant, and her appeal was dismissed by the 
High Court on the 16th November 1904. As against this defend- 
ant the decree was made absolute on the 27th of November 1905, 

* Meld that the orders of the 25th August 1900 and the 16th 
November 1904, between them, operated as one decree for the 






sale of the mortgaged property ; that the joint effect of the ordc 
of the 21st December 1901 and the 27th November 1905 was 
make absolute this decree, and that an application for executi 
made on the 21st December 1905 was not barred by Jimitatic 
JBhnra Mai v. Mar Kishan Mas, I. L. R., 24 AIL, 383, Sham Sund< 
v, Muhammad IMisham AM, I. L. K., 27 All., 601, and Shau 
Musain v. Hub Husain, Weekly Notes, 1902, p. 184, referred to. 

Gauri Sahai v, Aslifak Husain, I. L. R., 29 All. 

DECREE EX PARTE, See Civil Procedure Code, section 108 
DEFAMATION, See Act No. XLV of 1860, section 499 ... ' 

DEFINITION, See Act No. XLV of 1860, section 353 

— See Act No. XLV of 1860, section 192 

- See Act No. XLV of 1860, section 225 

— Act No. - XLV of I860, sections 280 and 420 

‘ $ ee Act No. XLV of 1860, sections 425, 426... 

"undivided family,” See Act No. IV of 1893, section 4 I 

DEPOSIT, See Act No. XV of 1877, sections 19 and 20; schedule 13 

articles 59 and 60 » 

*** •** **• ••• ... 

C EASEMENT — Sight to unobstructed view of shop.-] HeU that no actiot 
wili he for the removal of erections in front of a shop merely 01 
the ground that such erections obstruct the view which passers *b\ 
formerly had of the shop. Smith v. Owen, 35 L. J., Ch. 317 and 
Mutt v. Imperial Gas Company , L. R., 2 Ch., 158, followed. 

Gopi Nath Munno, I. L. R., 29 All. 

• •»* 

r ' privacy— Defendant not allowed to give himself 

incr cased facilities fo r overlooking plaintiff’s zenana. 1 Held that 
the fact that the plaintiffs’ zenana house might be to some extent 
overlooked by persons standing on the roof of the defendants’ 
house was no justification for the defendants opening fresh doors 
nlainHff 0 ^ “ the , wal * o£ their upper storey looking towards the 
w!thmif S It 0 ™ 0 ’ wher< % the plaintiffs’ house might be overlooked 
without the person inspecting it being visible to the occu- 

tS bouse. GoJcul Irasad v. Madho , I. L. R., 10 All 

858, referred to. ' *' XKJ 

Abdul Rahman v . Bhagwan Das, I. L. R., 29 All. 

See Act No. V of 1882, section 4... 

~~ —'See Act No. Vof 1882, sections 15 and 28(e) 

ESCHEAT, See Regulation No. V of 1799, section 7 ... 

ESTOPPEL, See Civil Procedure Code, section 13 
i~ ^ ee Civil Procedure Code, sections 311, 312 and 313 

EVIDENCE, M Act No. I of 1872, section 30 ... ~ 

' ~ $** No. XV of 1877, section 7 

- See Civil Procedure Code, section 13 
See Will 

EXE Sw^ 01,BEC ? EE - &Ze *•’ ' ™°c«tion-XurcUs7of .Ure'in 

nertv rail a# u* F ^ ecie c an undivided share in immovable pro- 
thpfee absto'e r 8 “ b r° t fc *° mortgages, was soM.it was hd 
bo presumed that tho s P eci fic indications to the contrary it must 
S0W W- ** ***** H the share 




jtu*. 




Mdd also that the fact that an application under section SIS 
of the Code of Civil Procedure made by an auction* purchaser has 
been rejected as made beyond time is no bar to a suit for possession 
of the property purchased. Sera Mohan Mania v. Mhayoban J Din 
Mandey, 1. L. H„ 11 Calc., 002, and Kishori Mohan Boy Chowdhry v. 
Chunder Nath Fal, L L, It., 14 Calc., 844, followed. 

Sheo Narain v. Nur Muhammad, I. L. It., 29 AH, 

EXECUTION OF DECREE Material irregularity in conduct of mis 
— 'No proof of substantial inj ury —Postponement of sale— -Order 
staying sate withdrawn and sale held without issue of fresh proclama- 
tion— Civil Procedure Code s sections 290, 291, 241 and SIX, 312.] 
A proclamation of sale in execution of a decree fixed the sale for 
20th February 1897, By an order of the Subordinate Judge of 
Gorakhpur, made ex parte on 11 fch February, the sale was stayed, 
and on 16th the Collector acting on that order, struck the pro- 
ceedings off the pending file. On 22nd February in consequence 
of notice received from the Subordinate Judge that the order 
staying the sale had been set aside; the sale was brought on in 
continuation of the snlos listed for the 20th, which had not 
been finished, and on the 23rd, the property of the j udgment-debtors 
was sold to the decree-holder who had obtained leave to bid. On 
application for confirmation of the sale the judgment-debtors 
applied under section 311 of the Civil Procedure Code to have the 
sale set aside; but the Subordinate Judge confirmed the sale* find- 
ing that, although there were irregularities in the conduct of the 
sole, the judgment-debtors had not sustained any damage and that 
decision was upheld by the High Court. In a suit to have the sale 
annulled on the grounds stated in the application under section 
311, one, of which was that the sale was illegal without the issue 
of a fresh proclamation of sale. Held by the Judicial Committee 
that the suit was not maintainable. Assuming that a fresh pro- 
clamation should have been issued, the omission was an irregularity 
which had involved no loss to the judgment-debtors, whose only 
course was to object, as they did, to the confirmation of the sale, 
which they could not afterwards impeach by regular suit. 

Gajrajmati Teorain v. Akbar Husain, I. L. It., 29 All. ... 

See Act No. XV of 1877, section 7 


schedule II, articles 178, 179 


article 179 


schedule II, 


318 


683 


244(c) 


and 313 


32 5 A 


See Act No, IV of 1882, sections 88 and 90 
See Civil, Procedure Code, sections 244 and 

See Civil Procedure Code, sections 244 and 

See Civil Procedure Code, sections 310 A and 

i «*• »-.* «•« 

See Civil Procedure Code, sections 311, 312 

* ••• »•« _ 
See Civil Procedure Code, section 316 ... 

See Civil Procedure Code, sections 320 and 


' See Civil Procedure Code, section 683 

See Decree ess parte ... 

FALSE CHARGE, &?*.Act No. XLV of I860, section 211 Mt 
FALSE EVIDENCE, See Act No. XLV j?f 1860, section .192 

7 


463 


196 

279 

301 

1*2 

207 

348 

276 

612 

691 

415 

148 

623 

687 

351 





FALSE^ IMPRISONMENT — Suit for damages— Cause of action— 

AMvfnih^Jv i Ct T l J prosecutor — Suit not maintainable 1 
£ ha7; ®“Z Hy beaten wag carried to « police station, where 

noli e!? n X ttnd ° thei ' s as the porous who had attached him. The 
p lice after making the usual investigation, arrested the persons 

f^ d n y At U i seat them b( ‘ f0) -° a Magistrate, who committed 
the? *5 the C °" rt of Sess!on ' The result of he triaivSHhat 

. for fZ ^ I ' e - U a ° q "P ted - ,«■-« that ao suit for damages 
Gainst 1 ? 1 “P ns ° nmen D t would under these circumstances Ha 
362 ) fonowed '“'“' 7a V ‘ Mutha V a mui > U K 26 Mad., 

Balbbaddar Pande v . Basdeo Pande, I. L. R., 29 AIL 
FORECLOSURE!, See Bengal Regulation No. XVII of 1806, section 8 
and~87 " * ® ee No. IV of 1882, sections 25, 86 

MAUD, See Suit to sot aside decree on the ground of fraud 
CrOSHAIN, See Hindu law 

GRIEVOUS HURT, See Act No. XLV of 1860, sections 304 and 325 
GUARDIAN AD LITEM, See Civil Procedure Code, section 443 ■ 

«- 7 " — - & 66 Civil Procedure Code, section 444 

~* v ~ — See Civil Procedure Code, section 457 

GtJA ?! D f A ^ T AND MIK0R > Contract— Specific performance -Specific 
LSZ" of contract not favourable to minor, refused^] The 

that some JZfZ -° f ? Din ° r ’ fiu(ii ^ * ba * « was neLJ^ 
tnat some of the minor's property should he sold, applied for 

prieTofR? 725 he a D h triCt Z 8 ?’ wl, ° sanctioned the sate for a 
,• 726 - Subsequently the guardian discovered that this 
, n inadequate price, and having received an offer of Rs 825 for 
the property, went again to the District Judge for sanction to the 

Rs 825 C ° 7 ? wh’ , obtaiaed ““Otion and sfld the property for 
Rs. 825. Held that the former contract being to the detriment of 
the minor could not be specifically enforced. 

Clilii tar Mai v, Jagan Nath Prasad, I. L. R,, 29 AIL 

’■ — — see Aet No. VIII of 1890, section 10 

' ~ ^ee Act No. VIII of 1890, seetion 10 

vrrr-tr <Zrnm Z Sae Aot of 180o > section 52 

HIGH COURT. Disciplinary powers of , See Advocate 

wife’s pregnancy. ] Bold 
oA a n ' a . time of making. an adoption the wife r»f 

adonfc1on t: 7^*^ ? pregn?lnt doos not a^ect the validity of the 
' ^gabhu&lfianam v. Seehammagaru I. L R. 3 Mad 180 
Samchandra v. Mimachalya, L L B U BoS’ 105 
dissented from?™* V ‘ Fardaeh <*la' Red<H, M. & D„ 1859, 97* 


:• 44;., : 

145 

76 

418 

109 

282 

290 

675 

728 


213 

JO 

210 

672 

95 


DauDt Bam a. Ram Lai, I. L. R., 29 AIL 


a* « '^ienctMon hy widow — Legal necessity —Order for interest 

M d Mere,TmiTf Vt T ™ lere decree did allow interest-SuL 
— TuITJL made P ar J °f consideration for sale deed-nee indicia 
SU -t fm ' Pre-emption.— Civil Procedure Code] section 
? P° ssessioaof h6r husband’s immovable pr“ 
of sale of CiffCZZ exec “ te<J » on 22nd December 1868, a deed 
dated 12th July lseY YZY? 401 ’ ? f , her llustiand under a decree, 

decree, but on^nfoe t ‘obi llfifiY e i Y ei ' eSt i T, S a ? lowed b y tbat 

it obtained ft'om the Court of ft 1 n de( ; ie ®;i 10 ider in execution of 
“ tae t0ultol: the- Deputy Commissioner an order 


310 
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for interest on the decree, which order was, however, set aside fey 
the Judicial Commissioner on 15th September 1869 on the ground 
that a Court executing a decree bad no power* to alter or add fco^ it. 
The consideration for the deed of sale, which was executed whilst 
the order granting interest was in force, was made up of Its, 7,080, 
the amount her husband was liable for under the decree, Bs, 5,638 
for interest on the decree, and a sum of Its, 7,280 in cash. On 
23rd December 1869 the plaintiff as reversionary heir of the 
husband brought a suit against the vendee for pre-emption, 
but that suit was dismissed on the ground that his right of pre- 
emption was not established. The widow died in 1894, and m 1899 
the plaintiff brought the present suit for possession of the pro- 
perty and for mesne profits from her death. The defendants were 
the Deputy Commissioner us representing the Court of Wards, 
into whose charge the vendee’s estate- had come, and the purchaser 
from the Court of Wards of the greater portion of the property 
in suit. The defence was that the alienation was made for legal 
necessity, and that the suit was barred by the decision in the 
pre-emption suit, which operated as res judicata* Both Courts 
below found on the facts that the item of Ks. 7,080 was justified 
by legal necessity, and that the advance of the sum in cash as 
part of the consideration was not proved. 

Meld by the Judicial Committee that the defendants, claiming 
as they did under the vendee, and standing, therefore, in no Higher 
position than his, were not entitled to base a claim to the property 
upon an order made in the vendee’s favour, hut subsequently set 
aside : under the circumstances the doctrine of legal necessity could 
not be extended to the item for interest. There should be a decree 
for possession and for the balance of mesne profits after deducting 
the Bs. 7,080 for which the property was liable. 

Meld also that all that was in issue in the former suit was 
the right of pre-emption as to the widow’s interest only in the 
property, and that the effect of the deed of sale on the reversion 
could not properly have been made a ground of attack in that suit j 
the present suit was therefore not barred by section 13 of the Civil 
Procedure Code. 

Deputy Commissioner of Kheri v. Khan jar 'Singh, I. L. B.. 

29 AIL ... 

HINDU LAW— Change of religion — IS ffect of conversion of a member 
of a joint Mindtt family to Muhammadanism — Regulation No . VII 
of 1832, s* 9 — Compromise — JSjf eat of compromise entered into by a 
Hindu female with a limited estate *3 Meld that Kegulation No. 
YXI of 1832 did not abr: gate the Hindu law as to the consequences ot 
apostacy, hut merely laid down for the guidance of the Judge a rule 
under which he might i of use to enforce these consequences. Where, 
therefore, in a joint Hindu family consisting of a father and one 
son the father was converted to Muhammadanism in the year 1845, 
the immediate effect of such conversion was to make the son sole 
owner of the property which up to that time had belonged jointly 
to him and his father. 

Meld also that a compromise made by a person holding a 
Hindu widow's or Hindu daughter's estate in the property of her 
deceased husband or father, is not binding on the reversioners, even 
though it has been followed by a decree of Court, nor is a dee-ee on 
an arbitration aw *rd, one of the parties to the submission having 
been a Hindu widow, or daughter ; but the reversioners can only be 
bound by a decree made after full contest in a bond fide litigation. 

Imrit Konmur v. lloop Narain Singh, 6 C L. R„ 76. Sheo 

• Narain Singh v. Khurgo Koerry, 10 C. L. R., 337; Jeram Laljee v. 
Veerbai , 5 Bom., L. R., 835, Sant jZumar v. Deo Sir an, I. L. B , 8 All, 


S65» Sam Samp v. Sam Dei, Weekly Notes, 1907, p 33 
htapilton v. Siapilton, 1 White and Tudor, 230, referred to* * 

Gobind Krishna Narain u. KhunnI Lai, I, L. H., 29 All. 




and 


HINDU LAW— Qrihast Goshains — Swccessim—Custom- Adoption of 
cMa bp md®w of deceased Gmhm^ The plaintiff get UD \ 
custom as prevalent amongst the Grihagt Goghains of H&rdwar and 
ther place g adjacent in the United Provinces whereby the widow 

“A* “ e “? sed a °° h *? Y aa *“«tled with the concurrence of th. 

husbamf to f. dop * chel » and euccoe.or to her deceased 

Ii»W ad - -^eld on the evidence that such custom was not *ttab. 
M m™ i Ammal v. Sivanantha Serumal Sethurayar . 

M°°. I A 670, Shuggender Narain Chowdhry v. S&arupair 

t},SA- ^ - *-ac 

eflwfv 01 ?^ J° °i din « y rules of Hia ^ u law - CMtofar 

riferrod to 3 * &oewami ’ l - L • «•. 28 Calc., 608, 

Chhajju Gir v, Diwan, I. L, R., 29 AIL M , r 


—Hindu widow - 


a wiring Effect of relinquishment of the estate lv 

IZiZin %T r °/ \ he *?"•* '°™,ioner,.1 A Hindu widow in 
possession of a widow s estate m property of her deceased husband 
a separated and childless Hindu, relinquished possession thereof to 
two persons who at the time were the next reversioners! they agree” 
W'!, Pay . llei ; ® maintenance allowance; but it did not appear 

^nnortv ° T*® . them > if she C0 “M> full owners of P the 

i th , Ug !. t cwb « n ‘“correct recitals in the agreement 
entered into by the widow, when she gave possession of the 
property might have lent colour to this suggestion. Both the 
persons thus put into possession predeceased the widow Held 
that the nearest reversionary hoir to the widow’s late husband wag 
entitled to succeed on the death of the widow. 

. Q“<w« whether in these provinces a Hindu widow can accelor- 

htr KfV esht*.! i>°i^ 6 he r » y c ‘[ u / e S iu S absolutely and destroying 
IQ C lc oQfi* ? ? e l mn h a }l' MaMo Lai Alar Gayawal, 1. L. E^ 
ref erred t of ’ d Samj ’ /lal Mal T ‘ Tula Kuari , I. L. E., 6 All., 116, 

Euj Kishore v. Durga Cliaran Lai, L L. E., 29 All. 

Maharaja Gobind Nath Nay v. Gulab Chand, 5 S 1> A 276 

tloslixts 1 AU o e8S - M^ctnfy: 

1. L. E„ 17 All., 294 and ifitl T^Safif* y f**8 aa ? Sin d & < 

Nimbatkar v. Jyavantrav, 4 Bom. H € Ken Tcr ^ 

Krishna ji v. SlriJagoji, 8 Bom? H C Ken" i c r* m ’ 

Mureshvar Ghats v. Sari Moreshmr Ghats li Bom’ H 

19°, Kakshmappa v. Samara, 12 Bom., H. C Bop 364*' and m! 1 ’ 

Sagu v. Ohimnaji, I. L. It., 10 Bom.! Sofreferrcd to 

Manohai Lai v. Banarsi Das, I. L. E., 29 All 
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GENERAL IHREX 


tU fhmily $#«»###„] A member of a joint Hindu family carrying 
on an anceitral family business upon attaining the age of majority 
completely severed his connection with the family bus i nest, nor 
wai it shown that he ever ratified any of the transitions entered 
into by the family firm. "Meld that such member could on the 
failure of the family business only he made liable for its debts to 
the extent of his interest in the joint family property* '' Hi could 
not be held personally liable. 

* Bisli&mbh&r Nath 0. Shoo Narain, I. L* R,, 29 All. ••• 

HINDU LAW— Mindu family —Family business— Liability of minor, 
member of family for trade debts — Separate property. ] Where a 
member of a joint Hindu family .carrying on an ancestral family 
business upon attaining majority separates entirely from the 
family and the family business and thereafter acquire® separate 
property such separate property cannot he made liable for the 
debts incurred by the family trading firm, but the interest of the 
separating member in the family property will alone be liable. 
Ckalamayya r. Varadayya, I. L* R., 22 Mad., 167, followed. Bam 
Mai Thahursidas v. Lalchmichand Munir am, 1 Bom., H. C. Rep., 
Ap$>. li, Johurra Bibee v. Sr iy opal Misser , I. L. R., 1 Calc., 470, 
JBemola JDossee v„ Mohun Mosses, 1; L. R , 6 Calc., 792, and Lutchma - 
nm Chetty v. Sira Trohasa Modeliar , I. L. R.» 26 Calc., 349, 
referred to. Samalbhai Nathubhai v. Someshtoar, I. L. R,, 15 Bom., 
38, and In the matter of Maroon Mahomed, I. L. R., 14 Bom,, 189, 
distinguished. 

Bishambhar Nath v. Fateh Lai, I. L. R,, 29 All. 

- — Joint Mindu family— Family business— Suit to recover a 

debt due to the firm— Parties to such suit."] Meld that the manag- 
ing members of a joint Hkidu family carrying on » joint family 
business are not entitled to maintain a suit in their own names 
against debtors of the family without joining with them in the 
suit either as plaintiffs or defendants all the other members of the 
family, K. P. Katina Fisharody v. V. M. Narayanan Somayaji - 
pad , I. L. R., 3 Mad., 234, JBallcrishna Moreshwar Kunte v. The 
Municipality of Mahad , I. L. R., 10 Bom., 32, Bamsebulc v. Bamlall 
Koindoo, I. L II., 6 Calc., 816, Kalidas Kevaldas v. Natlm Bhag - 
van, I.L.R., 7 Bom., 217, Imam - tid'd in v. LUadhar, I. L. R,, 14 All., 
624, Alagappa Chetti v. Vellian Chetti , I. L, R., 18 Mad., 33, and 
Angamutlm Fillai v. Kolandavelu Fillai , I. L. R., 23 Mad., 190, 
referred to, Fatesfiri Fartap Narain Singh v. Budra Narain 
Singh , I. L. R., 26 AH., 528, distinguished. 

Shamrathi Singh v. Kishan Prasad, I. L, R», 29 All. 

— Joint Mindu family — liability of sons in respect of a mart* 

gage executed by the father —Exemption of son' 8 interest — Subsequent 
suit against sons for share of debt payable by them— Limitation- 
Act No. XV of 1877 ( Indian Limitation Act), schedule II, articles 
147, 132, 320,] Certain joint ancestral property was mortgaged by 
the head of the family first in 1882 and again in 1893. Subsequently 
the second mortgagee redeemed the first mortgage. The second 
mortgagee then sued to recover the amount due on both mortgages 
by sale of the mortgaged property, and obtained a decree in March 
1895 nnd an order absolute for sale on the 25th of October 1897. 
To this suit the sons and grandsons of the mortgagor were not made 
parties. The sons and grandsons of the mortgagor sued for and 
obtained a decree exempting their interest in the mortgaged 
property from the operation of the mortgagee’* decree. The 
mortgagee then sued the sons and grandsons to recover from them 
a proportionate part of the amounts due on his mortgages. This 
suit was instituted on the 6th of April 1904* 



. . VM that the mortgagee’s suit against the sons and grandsons 
of the mortgagor was maintainable, tnd that it was not C 

thQ r \ a ? P i Hcable beln £ eithev arfcicIe 147 or article 
132 of the second schedule to the Indian Limitation Act, 1877 

. -Badri Prasad v. Madan LaL I L E IK AH ^ xr 7 
Singh v. Balwant Singh, I. L R 28 All’" 

v.Radhe Ram Singh £ L ’ K 4 a ! f - ^ uhammad 

Dhuram Singh v. Angan Lai 1 L R 21 411 qm ^ distinguished. 

• Dora Samifl.L . Itjl Mud. 413; f olfowtA > ’ ‘^ Artahud ™ *• 

Iiam Singh v, Sobha Ram, I. L. R., 29 All. 

HINDU LAW — Joint Hindu family — 'Minor 7?» nh-f * • T * 

■ :i*tdr^/T e -r parm ^ 

tfontf U fami , Iy “ ay ins «tute a suit for and obtai“mr ti * 

™«»». .t*x e» if “r «>'• 

Bhola Nath sj. Ghasi Rim, I. L. E. } 29 All. 

~ esrfafr *«* « 

v. ^MJuffJrche^T 1 t0 3 oTT 220 hi “d i nn T^ 

pEin«ff"wa 3 80 a; C S "fane °L ^ decd that *» 

■ection 23 W of the Specific MM A& * ° ^ tems ° f 

AWadbSa rJU Pl ' aSad Sin ^ - sL Singh, I. L . E , 29 AII . ... 

family property ^Time^oh^ncTeToTt TeY™! ° f ■ V artiKon °f 
ficahon of individual shares o f Zl\ }“ ml y without sped- 

of a joint Bind^ZZooiT^J J 7 “™ rd the V 

nephews was partitioned on a JL , n t sl ? tln & ; of a n unde and two 
one to the nephews but nothing 10 hei ?. s “Hotted to the uncle and 
by the nephews mZ^IVIuT^ ** t0 the stwes to be taken 
- sopite. Meld tlrnt the n^samnl;! ^ .f pr0S3 an y desire to 
nephews still continued to be -ioin^ mT t ? at th f sllai ' e of the 
concerned. Salkishan J>*. , ii 1 Property so far as they were 
y 38, distinguished. * Bam ^ arm » Sahu, I. L. K, ZQ Calc., 

; ' Y\ . 


Em-ga Dei v . BAiuakund, I, L. JR., 20 All. 
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Bwmiti mmx* 


HINDU DAW —Joint family — TnmmpHan and onus of proof as to 
whether property is ancestral or self acquired— Nucleus of ancestral 
property--. Property purchased white living jointly- - Will disposing 
of ancestral property— I nvali Hip tf] A Hindu, the head of a 
joint family governed by the Mitaksham law, left property which 
on his death 'in 1849 passed to his three sons, who remained joint 
until 1860 when they came to a partition amongst them selves. 
There was nothing to show that any of them then had any separate 
property. At that time one of them had two sons and another 
*son was horn to him after the partition. The father and these 
three 1 sons lived together jointly and acquired other property. 
The father died in 3894 leaving a will by which he gave a small 
allowance and a residence to eadr of his younger sons, and left all 
the rest of his property to his eldest son describing it as his self- 
acquired property.; In a suit brought by the two younger sons 
against their brother to set aside the will, the validity of which 
depended on the question whether the property was ancestral or 
self*acqwiredj the Judicial Committee (reversing the decision of the 
High Court) held that the share taken on partition by the father of 
the plaintiffs and defendant was ancestral property in which from 
their birth his sons acquired an interest ; that there thus being 
a nucleus of ancestral property the onus was on the defendant to 
show that the property in suit was self-acquired and not purchased 
with ancestral funds ; that such onus had not been discharged % that 
on the contrary the evidence showed that there was a common stock 
of the whole family into which each member voluntarily threw what 
he might otherwise have claimed as self-acquired and that the pro- 
perty purchased by, or with the assistance of, the joint funds was 
joint property, and did not belong to any particular member of 
the family. There was therefore no self-acquired property, and the 
will was consequently inoperative to defeat the claim of the 
younger sons to a share in the family estate. 

La] Bahadur c. Kanhaiya Lai, I. L. K>, 29 All. ... 

Joint Hindu family — Redemption of mortgage— Suit 

ly father dismissed— Subsequent suit by sons.] A joint Hindu 
family, consisting of father and sons, were co-mortgagors by way 
of usufructuary mortgage of joint family property. The father 
sued for redem ption, but was unsuccessful. Held on suit by the 
sons claiming to redeem the whole mortgage, that the sons were 
not precluded by reason of the result of their father's suit from 
suing to redeem, but they could not obtain redemption of more 
than their own shares. 

Sundar Lai v. Chhifar Mai, I. L. B., 29 All. ... 

— — Joint Hindu family— Self acquired property — Devise 

of self acquired property to sons — Nature of sons 9 interest. ] 
Semble that property which is the self -acquired property of a 
Hindu who has sons and grandsons and is devised by will to one of 
the owner's sons remains after devolution self-acquired property 
and does not become the joint property of the devisee and his sons. 
Jngmohandas Mangaldasw Sir Mangaldas Nathtibhoy ,1. L. B., 10 
Bom., 528, followed. Tara Chand v. Meeb Mam, 3 Mad., H. C. hep, 
50, and Mvddun Go pa l Thakoor v. Mam JBuksh Fandey, 6 W. 11., 
C. It., 71, dissented from. 

Semite also that, where the sons of a Hindu father, apparently 
members with their father of a joint Hindu family, took under 
their father's will property acquired by him under the will of bis 
father, devised to them septiately hy name ; hut continued to live 
in the manner of a joint Hindu family and treated at all events 
the immovable property for a series of years in all respects as if 


it were joint ancestral property, the property so devised remained 
separate property according to Hindu law* Appovier v. Mama 
SuUa Ait/an, 11 Moo.J. A. 75 and Balkishen Mas v. Mam Nnrmn 
SaJiu, L. 11, 80 J. A„ 139, referred to. ' ma% * 

Parsotam Rao fautla v* Janki Rai 

HINDU LAW — MUaJoiham — Joint Hindu family— Aneentral property 
— - Properly inherit ed from maternal grand father ., ] Held that a son 
m a joint Hindu family docs not acquire bv birth an interest -jointly 
with bis father in property which the latter inherits from his 
maternal grandfather. Vythmatha Ayyar v. Yeggia Narayana 
AyyarfL. U R., 27 Mad., 3&2, dissented from. Sudarsanam. Main- 
■tn y. Harsimh uh Mazslrt, 1. JO. R , 25 Mad., 149, discussed. Venkay- 
yamma Gar u v. Venkataramanay yamma Bahadur Garu, I. L H f 25 
M«d , 678, Xaruppai Nmhiar v. Bhankaranaraycman Chet tv ILK 
27 M »d. 300, ami Chaiiwbliooj Meghji v. Mharamsi Naranji ’ I. L. 11 *! 
9 Bom., 438, referred to, J 9 

Jamna Prasad v. Ham Parfcap, I. L, E., 29 All. 
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-Mitahshara- 


667 


, * - - W z ill— Construction of document— Pr overtv 

dewed to wife as mdiW'—B state taken hy widow ,1 Where a 
Hindu governed by the Mitakshara law devised immovable pro! 
perty to his wife stating that she would be the « maiik ” o/the 
property Jf ter his death, it was held that the word "maiik ” import- 
ed an absolute proprietary interest, and that, in the absence of 
any indication of a contrary intention on the part of the testator 
the widow took an absolute, and not merely a life estate in th ’ • ' 
property so devised. Surajm-m v. Sabi Nath, I. h. R„ 25 All 351 
m? 6 j- ■ . JamnaDatv. Samautar JPande, I. L. R. 27 All ’ 

384, distinguished. Lah Hamjewan Lai v. Hal Koer, 1 L 1194, 

~*l° > LahtMoJmn Singh Roy y. Chukltun Lai Lay, 1, L. It’’ 24 
K*T ilfu V - ASUt0Sh ^okerlutty, I. L. 

Padam Lai r. Tek Singh, p. L. R„ 29 All. ... ___ 2J7 


' 7 ~ ~ 7 Bf}^* 0 ** endowment ■ - Right to appoint manaaer 1 

According to Hindu law, when a religious endowment has been 
founded, the right to appoint a manager or superintendent remains 
If founder and his descendants, unless there is evidence to show 
that the founder or his descendants have made any inconsistent 

t?°L R D -161°ris7 S l; Gr r lh0 7^ ee v - iwrtSTflW 

Tf 5 q All*’ 097 1, A, \ W 9 SJieomtan Knnwari v. Mam Bar gash I. L 

*“* ■ r “ I - - »*i 

Sheo Prasad e. Aya Earn, I. L. R., 29 All. 

becoming a prostitute] Hddtth-it thefi aofof ?ius7jan ^ an & 

d-rted her husband a^be^ea ^ostfuite'did" 
losult of entirely sovcrinff all counocfipn 0 , * tlio 

husband. The husband &&SS 

acquired by the wife since she left Him. SublJ t j PiUaiv T * 
s>tm% Bhilai* I. L. R 23 Marl 171 nn/i -n* » \ Mama* 

N.-W. P„ h. C. Rea 1870 p loo V ‘ Mata 

V. Ohasita, L L. R., 1 All ., ^6 referred to “ Musammat Ganga Jati 
Motee Suneane.e, 7 Sel. Hen 273 and ’ 7wT* ^ i>OW ® v " 

' Money Mewah, I. L, It., 21 Ak, 697, dissented ffom ° f Kamine y 
Narain Das „. Tirlok Tlwari, I L. 11 ., 29 All. 
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defined Zl ° f *??? Proper" y 

toM ofvift. failer-mtufof TileTutYe ZlteZy 




hit 


. # 'Fairiv 

'altered*] One Muntni h il died leaving corfcas n prop r r y, of which 
his widow Jawed i Kunwar took possession. ,1 1 soda Ivon war died 
leaving the properly by her vv 11 to her daughter Aupurna, who also 
died after making a will le tving the property in. ipdestioii to her 
husband Rum Sh n.kar Lai. 

: Both, the 'wills provided that iho devisee w K to piy olf eertairi -'C.'-' 
incumbrances existing on the property. After the death of Anpurna 
the property was claimed by the reversion a*y heirs to Munui Laps 
estate, but this eliim was settled by a compromise by* which Hun 
Shankar Lai give certain land to the cliimmus in consider, ifclou of 
their entirely withdrawing their chum to the rest of the property. 

Held that the compromise did not convey to Him Shankar La, l 
the title of the reversioners ; but that he took under the will of his 
wife and could not therefore raise any defence to a suit for sale 
brought by the mortgagees which Jasoda Kunwar or Anpurna could 
not themselves h ive raised. Rani Mcwa Kunwar v. Rani Hulas 
Kunwar, L. it, 1,1. A., 157, G-abincl Krishna N a rain v. Abdul 
Qayyum, I. L. It., 25 Ail , 545, and Bachhe Kunwar v. Dharamdae, 

I. L. R„ 28 All., 352, referred to. 

« Ram Shank ir Lii o . Garnish Prasad, i. L. It., 29 All. 45l 


HINDU LAW, See Civil Procedure Code, section 13 ^ 

HINDU WIDOW, See Act No, XV of 1856, section 2 ... * 122* 

— See Act No. XV of 1877, schedule II, article 125 ... 239 

• See Hindu law ... „ ... 71,331 

INSOLVENCY, See Civil Procedure Code, section 330 ... 466 

INTENTION, See Act No. XLV of I860, sections 304 and 325 ... 282 

See Act No. XLV of 1860, section 456 ... ... 46 

INTEREST, See Act No. XXVIof 1881, section 80 ... ... 33 

See Act No. IV of 1882, sections 86 and 88 ... 322 

INTESTACY, See Regulation No. V of 1799# section 7 ... ... 277 

IRREGULARITY, See Civil Procedure Code, section 578 ... ... 552 

JAINS, See Hindu Law ... ... ... IM 495 

JOINT DECREE, See Civil Procedure Code, section 317 557 

JOINT HINDU FAMILY, See Act No. XLV of I860, section 411 , M 698 

See Civil Procedure Code, section 13 ... 1 

JOINT HINDU FAMILY, See Hindu law ... 37, 93, 166, 176, 215, 

244, 31 1, 354, 373, 544, 667 

81 
66 


JURISDICTION, See Act No. XVIII of 1879, sections 13 and 14 

— See Act (Local) No. II of 1901, section 32 ... 

See Act (Local) No. II of 1901, sections 178, 177 and 


182 


and 233 (k) 


See Act (Local) No. Ill ofy.1901, sections 110,111 

*** *** ••• 944 

<r 

See Civil Procedure Code, section 433 
See Civil Procedure Code, section 566 ... 

See Criminal Procedure Code, section 203 Ml 

- See Criminal Procedure Code, section 250 tM 

See Criminal Procedure Code, section 435 
• See Suit to set aside decree on the ground of fraud 
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mDAKUAK A , jO-SHARER — Powers of Uml 
co-parcenary lands — Lease for seven years '] I 
custom to the contrary a huuburda/has no t 

° f i ‘l 16 ec ” sIiai ' e, ' s to grant a lease of 
beyond such term as the circumstances oj 

Ja 9«™ath y. Bar 

followid. 7 ' aUd £ansidharv - MP Singh, 1 

Chat tray v. JSTawala, I. L. It., 29 All. 

liability of two lambardar* for f hie s , 

W here there arc two lam bar da rs for tho ol 
a matter of convenience, elect to divide" the" 
for purposes of collection,* but such divis 

X-L?i not atefthe 


for prof.ts — * Ifaiure of 
same milage — Res judicata .1 
io- same village, they may, as 
> village between them 
sion will be purely a 
e joint liability of the 


jointly for profits, and the 
at they were net lable to be 
I be plaintiff did xot appeal, 
ms decision did not amount 
joint or separate liability in 
u- against them for profits 


GENERAL INDEX. 
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dleotit and the tactile brought lute cultivation, rent must be paid, 
and that if a new grove was to ho planted the leave of the zamindar 
must be obtained. " /; ■ . /-L 

Meld that the inference of law derivable from the facts stated 
above was that the plaintiffs were not the absolute owners of the 
: .. plots : , purchased by., them. 

JOsh&n Knnwar. «. Fateh Chand, X. L. H n 29 AIL 

LANDHOLDER AND TEN AN f — Site in abadi ' occupied by ^ mn-agri- 
cu l in ral t mmnt — Adverse po*xmn(m^lAceme~~~Ael Mo* V of. A 882-' 
: flndimn . Mmetmnlg Act ) x see firm 60.] A person who was neither 
/.■V. an ^agrionlfiiral: ''tenant;' nor a vi 11 age h andi eraf tsm an was found An 
/ /possession; -of - a house in the abadi which ho and his predecessors 
in title had held for a period of considerably more than twelve 
/. . .years, . without ■.■./paying //'rent or acknowledging in any way the 
: title /of the. zamindar ■ to : the site upon- which it was built. : Meld- 
' 'that ' such person had aeqtri red ; the absoln to ■. ownergh i p of the ■ site, 

Bhaddar Khai r-ud-din Husain, T. L.'Ru 29 AIL •*< 

, v - . • — — - — Trees — Landholder's and tenant's 

riy\ts as to trees on tenant's holding J] Meld that in the absence 
of special agreement a tenant has,- ns against his landlord, a right 
to insist th t so long as his tenancy continues the landlord shall not 
cut down trees standing on the tenant’s holding. Deofcpiandan 
v. Dhian Sinah, I. L. lb, 8 AH., 467, Konsalia v. Gulab Knnwar , 
I.L. K , 21 All, 297, and Mutt on ji JSdtdji Shet y, The Collector 
of T liana, 11 Moo., X. A., 295, referred to. 

Badani v, Ganga Dei, I. L. R., 29 AIL 

-r£r~ See Act No. XIX of 1873, sections 154 


203 


133 


20 , 


and 190 

See Act No. V of 18S2, section 60 

LEASE, See Act No. XV of 1877, schedule II, article 144 ... 

See Lam bardar and co-sharer - ... 

LESSEE, See Act No. TV of 1882, section 91 ... 

LETTERS PATENT, See Advocate ... 

LICENSE, See Act No. V of 1882, section 60 ... 

LIMITATION, See Act No. XV of 1877, sections 5 and 14 .. 

— See Act No. XV of 1877, section 7 . ... ... 

— • See Act No. XV of 1877, section 7, schedule II, articles 


178 and 179 

See Act No. VII of 1870, sections 9, 10, 11 and 28 

— — See Act No. XV of 1877, section 12 ,«« 

See Act No. XV of 1877, section 19 ... 


— — See Act No XV of 1877, sections 19 and 20; schedule II, 

articles 59 and 60 ... ... ' ... ... ... 

— — See Act No. XV of 1877, schedule II, article 29 

_ See Act No, XV of 1877, schedule II, articles 61 and 83 ... 

— — See Act No. XV of 1877, schedule II, article 75 „* 

L/Lv77Ta Nee Act No. XV of 1877, schedule II, article 125 

Seg Acfc No XV of 1877, schedule IT, article 144 

> See Act No. XV of 1877, schedule II, art : cle 179 

See Civil Procedure Code, sections 368, 582 and 587 ■ . 99 , 
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318 
652 
593 
55 i 
679 
95 
652 
638 
29 

279 

749 

264 

90 

773 
615 
627 
431 
239 
" 593 
301 
535 


LIMITATION See Decree exports ... . ■ ... m 

■ — ; — * See Hindu law ' • ** *** ■ ■ •*. . ■■ e®a 

LIS PENDENS— Contest between prior purchaser under a second mortgage 
and subsequent purchaser under a first mortgage*— Second mortgage 
executed after institution of suit an first mortgage, but before sum* 
mens served — “ Contentious " suit— Act No IV of 1882 (Transfer 
of Property Act), section 52.] The pilin' iff was purchaser in 
execution of a decree bised on a first mortgage of the property in 
suit. The defendant was in possession as a prior purchaser in exe- 
cution of a decree on a second mortgage of the same property, 
passed in a suit to which the Erst mortgagee was not made a party. 
The second mortgage was excepted after the institution of 
the suit on the first mortg ge but*before the summons had been 
served. Meld that the doctrine of Us pendens applied, and that 
the pi untiff had the better title. 

Where a suit is contentious in its origin and nature it is not 
necessary that the summons should have been served in the suit in 
order to make it a ** contentious ** one wi thin the meaning of sec- 
tion 53 of the Transfer of Property Act (IV of 1882) and render 
the doctrine of Us pendens applicable. 

Irrespective of the doctrine of lis pendens it appeared from 
the circumstances of the case that the defendant was cognizant of 
Erst mortgage, of the decree made on the bisis of it and of the sale 
proceedings which took pi ice in execution of the decree. 

Faiyaz Husain Kh m r. Pr.ig Narain, I. L R., 29 All. 

— See Act No. IV of 1882, sections 52, 86 and 87 

LOAN, See Act No. XV of 1877, sections 19 and 20 ; schedule II, articles 
59 and 60 V V ... ... ... 

MARKET — Might of zamindar to establish a market on his own land— 
‘Regulation No, XX VII of 1793, Regulation No. VII of 1822, section 
9— There is no legal objection to the holding by any person of a 
hat ” or market whenever and wherever he may please, provided 
that he does so on his own land and in such a way as not to be a 
nuisance to neighbouring landholders who have equal rights with 
him. Kedarnath v. Raghunath, N-W. P., H. C. Rep., 1874, p. 104, 
Sheikh JBisharut Ally v. Seetul Mister, N-W. P., H. C M 1869. 40, 
Meeta Sahoo v. Sheikh Surwur 14 S. D. A., N-W. P. 439, and 
Bhinuk Chowdhree v. The Collector of Jounpore, N-W. P., H. C. 
Rep., 1867, 271, referred to. 

Sukhdeo Prasad v. Nihal Chand, I. L. R., 29 All. # . 4 

MARRIAGE SETTLEMENT, See Contract 

MINORITY, See Act No. XV of 1877, section 7 

■ See Act No. XV of 1877, section 7 ; schedule II, articles 

178 and 179 M -, ... 

MINOR, See Hindu law *.» ... • ... 

MISCHIEF, See Act No. XLV of 1883, sections 425, 426 ... ... 

MISJOINDER of causes of action, See Act (Local) No. II of 1901, 
sections 193 and 57 ... ... „ 

— 0 f causes of action, See Civil Procedure Code, section 45 

MITAKSHARA, See Hindu law 

MORTGAGE — Property mortgaged wot at fate of execution belonging to 
the mortgagor — IS feci of subsequent acquisition of such property 
by the mortgagor .] The plaintiff in a pre-emption suit, in order to 
procure fu$ds for the prosecution of his suit, executed a mortgage 




, utiain 


Riga* 


com pri ting certain property of which he was the owner and also 
the property the subject-matter of the suit for pro emption. To® 
suit for pre-emption wm successful. Held that the mortgage took 
effect s.® regards the property the subject of the pre-emption suit 
from the tune when the plaintiff mortgagor obtained possession by 
virtue of Isis decree in the suit. Jlolrogd v. Marshall, 10 H. L.» 
at p. 210, Co liver v Isaacs, 19 Oh. I), 342, .end Bansidhar r. Bant 
Lai, L R„ 10 AIL, 183, referred to. , . 


Gaya Din «. Kashi Gif, I. L. It., 29 All. 


... 163 


MORTGAGE,; Same property ■ mortgaged twice to same mortgagees ^ Pari 
purchased by mortgagees under their decree on prior mortgage - — Be~ 
main dvr liable for full amount of the subsequent mortgage."] Six- 
teen villages were mortgaged by two mortgages of different dates : 

• to the/ same , mortgagees.' The mortgagees put their earlier. mort- 
gage into suit, obtained a decree, brought to sale 10 out of the 16 
villages and purchased them themselves. Meld, in a suit to sell 
the remaining villages in satisfaction of the second mortgage, that 
the remaining six villages were liable to the full extent of the 
sec iid mortgage and not merely for a proportionate part of the 
mteoey thereby secured. Zahir Singh v. Buri Singh , F. A. No. 63 
of 1903, decided 20th April 1905, and Bohr a Thakur Das v. The 
Collector of Aligarh, 1. L. R„ 28 All., 593, referred to. 

Eaghunath Prasad v Jamna Prasad, I. L. R., 29 AIL ... 233 

See Act No. Ill of 1877, section 17 ... ... 50 

- — See Act No. IV of 1882, chapter IV ... ... 385 

8ee Act No# XV of 1882, section 60 ... ... ... 282 

See Act No. IV of 1882, sections 62 and 63 ... ... 471 

— • See Act No. IV of I8S2, sections 86 and 88 ... ... 322 

See Act No. IV of 1882, section 90 ... ... 260 

— See Act No. IV of 18S2, section 90... .. ... 369 

See Act No. IV of 1882, sections 92 and 93 .. ... 4S1 

_ See Hindu law ... ... ... ... 544 

— See Muhammadan law .. IM ... 640 

- — — — See Act (Local) No. II of 1901, sections 20, 21 and 81 ... 129 


— Usufructuary — 

Usufructuary — , 

20, 21 and 31 

Redemption o£- 


— , See Act No. IV of 1882, sections 92 and 93 481 
See Act (Local) No. II of 1901, sections 

... 327 

See Hindu law ... ... ... 215 


MUHAMMADAN LAW — Shias — Succession — Childless ividow — Bights 
of widow in possession in lieu of dower — Act No. IV of 1 882 ( Trails- 
fer of Property Act ), section Gf d ) — Mortgage— Adverse posses- 
sion i.] Under the Iinamia Law a widow, if she has no issue alive at 
her husband’s death, does not inherit any of her husband’s immov- 
able property. 

A Muhammadan widow in possession of immovable property of 
her deceased husband in Leu of her dower has only a lien on the 
property to secure payment of the dourer debt : she has no transfer- 
able interest in the property. Mussummat JBebce Bachun v. Sheikh 
Hamid Hussein , 14 Moo., I. A., 377, and Uadi ZHi v. Ahbar AU , 
I. L. lb, 20 AIL, 262, referred to. 

^ A mortgagee cannot during the continuance of the mortgage 
oy any act of his render his possession adverse to the mortgagor. 
.Khiarajmal v. Bairn , I. L. Ib, 32.CaJc. 5 296, at page 312, referred tq. 
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Muzaffar All Khan 

MUHAMMADAN LAW- 
cruelty —Other r ' 
the. suitj] In a suit fo 
being Muhammadan 
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biw. Moorish 
' I. ' A., referred to. ■ 

-luct *»«?. 

for the Court refusing relief. 

only brought his suit ona; 

s « fc against the plaintiff's father, and 
of immorality of the most serious kin 
railed to substantiate, 
in refusing him relief. 

referred to. On the or case also 

the defendant had reasonable grounds for believfn 
and safety would be endangered if she return: 
tiouse, which was situated in a native State. 

Be ^ lm v ' Muhammad Rustai 
29 All. ... 

~ I ~~ ' See Act No. VIII Of 1890, 

FLTIFAEIOetSNESS, See Civil Procedure Code. 

™ C ' PAL B0ARD > See (Local) No. I of 19 C 
OTICh, See Civil Procedure Code, section 424... 

ATH, See Act No. X of 1873, section 9 

*» ( L »“» K^n * wo., ««™ 

21 anTiLT ' See Aot ( Loeal ) No. II of 1901 , sections 20 , 

™7 a„ ot 1883 ; ~ 

r “” lm «•.■*<«»• 339 ... 

i-KIIES to suit. See Hindu Lw 

2SSrij’\S Act ( LoCA1 ) No, III of 1901 , sections 110 , 111 and 
r See Clvil Procedure Code, section 396 
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GENERAL 1NKEX* 



hiArt. AtVr U'* 'hath no- H'oj-'Hy wnsi-ikvn pension of by 
the four nephews of Mimmmcfc Wassir JuiPa deceased husband. 
I hi*' of these nephews, Bishara-fc, died ©n the 7th of August 1890, 
whereupon the share of which he had been in possession was 
appropriated !*y libs sou Kasim to the exclusion oi Kasim's two sis- 
ters Ayosim Beg ui and Kiudrat lit gain. -.■'White'- in- Kasim's : posses- 
sion the prop* r y, or part of it, was sold in execution of. a decree 
against Kasim and purchased by Shi Go pul and others. On the 7th 
of Angus? 1902, Kasim's sisters sued to recover their shares of the 
property as hen s of Blsharai. - 

Held by Kvox, J. ( dux mi ten, 
t-ho plaintiffs had never at .any 
property claimed by them. 


.fc'Aikxmm, J.) that, inasmuch as 
time been- in possession of the 
:hJd t nisi t ' wo old no t lie* : A sMr v* 
wmiovk, L. K., 1 Q. B,, l/.Gemnd Prasad v. Mohan Lai, I. L. B., 

" A. .24 .- All., 157 y -Hdraf miii Mow V. Hharmachar,!. LB,, 26 Mad., 514, 
Fahhmn Singh v. Ram Bharose, I. L. li.,,27 All., 169, .Snnddr v. 
Farbati, I UR, 12 All., 51, and Ismail Ariffw Mahomed Ghous , 
I. L. K„ 20 Calc,, £34, distinguished. Hudson v. Walker, h. R., 7 
Exch., 55, and Butcher v. Butcher, 7 B. and C., 399, referred to. 

AikmAX, J.— Contra. The plaintiff’s father Bisharat having 
hold a possessory title— heritable and transferable — good as against 
all tjxeept the true owner, there was nothing to prevent his heirs 
bringing the present suit. Walt Ahmad Khan v. Ajudhia Kandu, 

• I h, R»„ 13 All , 537, Govind Prasad v. Mohan Zal , L U R.:24 All., 
157, Asher v. Whitlock, L. B*, 1 Q. B., 1, Hoe d. Pritchard v. Jauncey^ 
8 C. and* 1 ?., 99, Fahlwan Singh v . Ram Bharose, I. L. R., 27 AIL, 
169, Balm Ram v. Banke BihariLat, Weekly Notes, 1906, p. 184, 
Haraymm JR&tay, Hharmachgr,:' hL. E,, 26 Mad., 514, and Smidar v. 
Parbati, I. L. E., 12 All., 51 j referred to. 

Shi Go pal «?. Ayesha Begum Kasim Ali, I, L. R„ 29 All, ... 

PRACTICE, See Act No. XLV of 1860, section 211 

PRE-EMPTION— -Price stated in sale-deed alleged to be fictitious— Bur- 

■ den of proof .When a plaintiff pre-empt or comes into .Court, 
alleging that the price entered in the sale-deed is fictitious, it rests 
on him to give some pr'imd facie evidence that* this is the case. 
<But comparatively slight evidence is sufficient for such purpose, 
and it will then be for the -parties to the sale to show that the 
price alleged to have been paid was actually paid. Bhagwan Singh 
v. Mahalir Singh , I. L. R;» 5 All., 184, Sheo Far gash Dube v. Hhanraj 
Hubs. I. L. K., 9 All., 225, and Agar Singh v. Raglmraj Singh, 1. L, 
B., 29 All, 471, referred to. Q*Conor v. Ghulam Haidar , I. L. B v 28 
All,, 617, not followed. 

Abdul Majid v. Amolak, I. L. B., 23 All. 

— Sale of property to a stranger — Re-sale to a co -sharer 

. before a suit for pre-emption is brought .] Where property in 

respect of which a e right of pre-emption exists in favour of a 
co-sharer is sold to a stranger, but, before a suit for pre-emption 
is brought passes back into the hands of co-sharer, a suit for 

• pre-emption cannot be maintained, and this rule is not affected 

■ by the fact that the co-sharer in whom the p^perty sold to a 
stranger revests was a party” to its sale to a stranger.* Bhagwan 
Has v. JfafoAa» Hal, I. L, R., 25 AIL, 421, referred to. ■ 

Xiakat Husain ta Bashid-ud-din, I. L. R. 29 AIL 
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shares n th0 variong new Mai ,^ 

I 1^9* Tn 1 *’ P /' 2 "’ & scns£ >ed. Dalganj 

L - R-.23 A>1., referred to. **"•? 

Gobind Run v. Masih-uliah Khan, i.p, R< 
OK, See Act No. I of 1872, Motion u 4 

See Act No II of 1901, section 201 

— ’See Will .. , 

ight of— • &?<? Easement 
ight of- See Act No. V of I882,scctioi 
, See Bang I Regulation No. XVII of 18C 
■ See Civil Procedure Code, section 54 
See CiTil Procedure Code, section 588 
See Civil Procedure Code, sections 244 ant 
’’ See Act No. IV of 1882, chapter IV 
3f, See Civil Procedure Code, section 539 

ilf n 4 xrtr rm * 


pkivacy. 


™ raised in the wit alreadn^ -fj ? round °f fraud- 
' of the Code u » d *r 

rdiSassis 

5 » Chasid v. Sheodat Ha.i t % U «n Y?, s not maintain, 

S“ 

Mal *• Ea » ni * Husain, I. L. Ii.,.39 All. 

- See Act fl°‘ ^i 1872 ’ sections 198, 211 and 216 

‘ ^ Uau ^ N ' !> ' H °* 1801, section 108 
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MS JUDICATA, See Aet (Urn I) Ho. II of 4901 t section 190 
• Bm Civil Procedure Cod®, section 13 ... 

' Bee Civil Procedure Code, section 13 ... 

Bee Hindu law w, ... , L 

Bee Lumbar dar and eo-sbarer . 

RESTITUTION of property the subject of it decree reversed on appeal, 

See Civil Procedure Code, sections 244 and 583 1 ... , •** 

REtJnIGN, See Hindu law 

REVIEW OF JUDGMENT, See Civil Procedure Code, sections 622, 

623, 626 and 620 ... ' 

See Civil Procedure Code, sections 022, 823, 020, and 021) 

— — See Criminal Procedure Code, section 435 

RULING CHIEF, Suit against •, See Civil Procedure. Code, section, 433. 379 . 

HALE in execution of decree, See Execution of decree ... 

- — of property subject to a charge, See Act No. IV of 1882, section 88 

SENTENCE, See Act No. XLV of 1880, sections 62 and 406 
SMALL •'CAUSE COURT SUIT, See Civil Procedure Code, sections 622, 

623, 026 and 629 ... ... ... ... .*•*. 

S PECIFIC. PERFORM AN CE, See Guardian and minor 
SPLITTING CLAIMS, Bee Civil Procedure Code, section 43 
STOLEN PROPERTY, See Act No. XLV of 1880, section 411 

See Act No, I of 1872, section 114... 

ORTGAGE, See Act No. IV of 1882, chapter IV 
SUCCESSION, See Hindu law ... ... 

ri* — See Muhammadan law 

SUIT against public officer, Nee Civil Procedure Code, section 424 

for adjustment of accounts, See- Act No. IX of 1872, sections 
198,211 and 216 

for compensation for wrongful attachment, See Act No. XV of 
1877, schedule II, article 29 ... ... 

for damages for false imprisonment, See False imprisonment ... , 
for declaration of right to receive fees as ,4 Ckowdhris ” of 
certain bazars - — Suit not m oti ntaincible.'} The plaintiffs sued 
for a declaration that they were the “ Chowdhris ” of the bazirs 
in the villages Mukammadabad Ghona, Khairabad and Bekna, 
and that the defendants were not the ** chowdhris 99 of the said 
bazars and were not entitled to take chowdhris’ dues. Held tkat> 
such a suit was not maintainable. BMnulz Chowdhree v. The" 
Collector of Jaunpur , N.-W. P„ H. 0. Rep., 1867, p. 271. Beharee 
hall v. Baboo , N.-W. P., H. C Rep. t 1867, p. 80, and Earn JDeehul v, 
Chuhhoo , N.-W. P., H. CL Rep., 1869, p. 291, followed. 

Barsati v. Chamru, I. L. R., 29 AIL ... .■ ... 

for profits. See Lambardar and co-sharer -> ... 

for restitution of conjugal rights, S«?e Muhammadan law 
in formd pauperis, See Civil Procedure Code, section 411 
to compel registration, See Act No. Ill of 1877.- sections 76 and 

to recover money deposited on current account, See Act No. XV 
of 1877, sections 19 and 20* schedule II, articles 59 and 60 
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